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Wiatation. 

Is tlie commim law of tlie churcli, the profits of ilie vaca- Who shall 

tion were to be laid out for the benefit of the church, or 
reserved for the successor; but by special privilege or custom, 

9 the bishop or archdeacon might have the smne, or some part cancy of a 
i thereof; so also, it is said, tlic king might take tlie profits of a 
t free chapel, and the patron of a donative the profits of such 
. donative, during the time of vacation. X/wt/. 137. Ofbs.74-9. 

But by the statute of the 28 iX 8. r, 11.(1) it is enacted as 
followeth: viz. Forasmuch as in the statute for the payment of 
' first frui(s, it is not declai'cd who shall have the fruits, tithes, and 
. other profits of spiritual promotions, offices, benefices, and dig- 
nities^ during the time of vacation thereof; divers of the urch- 
■ bishops and bishops of this realm have not only when the time 
)' of the taking of tithes hath approached, deferred the collection of 
' such benefices as have been of tlieir own patronage, but also 
have, upon presentations of clerks made unto them by the just 
patrons, deterred to institute, induct, and admit the same clerks^ 
to the intent tliat they might receive to their own use the same 
tithes growing and arising during the vacation : so that tlirough 
such delays (over and above the first fruits) tij^y have been con¬ 
strained to lose all or the most part of one year’s; profits* to their; 

^eat loss and hinderance: it is therefore enacted, th^-t the tithes, 
iroits, oblations, obvenfions, emoluments, commodities.:, advan¬ 
tages, rents, and all other whatsoever revenue^, casualties, and 
profits, certain and uncertain, belonging to any archdeaconry, 
deaniy, prebend, parsonage, vicarage, hospital, wardensbip, pro- 
vostship, or other spiritu^ promotion, benefice, dimity, or office, j 
growing or coming during the time of vacation, shall belong /c 
sucA person as shall be thereunto next jireserUed, promoted, instituted,*^ 
inducted, or admitted, towards the payment of his first fruits. \ 

(1) Intituled “ An act for restitution of the first fruits in time rfi 
vacation to the next incumbent.” Repealed as to § § 7,8. by 1 & 2PhU.i 
Sf Mar. c. 17. repealed 2& 3 F.Ai7. 4*-War. r.4. but revived \Elix.t 

4-. § I @4. 
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And if any archbishop, bishop* archdeacon, ordinaiy, or any 
oth» per^n or persons to their uses and behoof, shall rec^ye or 
take ue same, and shall not upon reasonable request render the 
same to the next incumbent lawfully instituted, inducted, or 
admitted, or shall let or interrupt the said incumbent to hare 
the same; he shall forfeit treble value, half to the king and half 
to the incumbent, to be recovered in any of the king’s courts. 

[ 25 - ^ such person as shall be thereunto next presented^ promoted^ 

instituted^ inducted^ oi' admitted'^ In order to receive the ben^t 
of this clause, it is not absolutely necessary that the clerk be 
presented by the lawful patron; but if he get institution and 
induction, though he is afterwards removed by quare impedity he, 
and not the clerk who comes in upon such removal, shall have 
the protits of the vacation. And the reason is, because till he is 
removed, he is incumbent defactoy and as such is liable to all 
burdens and duties, and is therefore in reason and equity intitled 
to all the profits. I HoL Rep. 62. Gibs. 74-9. 4- Vin, Abr. 4-9S. 

But in cases where the institution and induction are declared 
by law to be ipso facto void (as in case of simony, or the like), 
there the church liaving been really never full since the death of 
the foregoing incumbent, and by consequence the vacancy still 
continuing, there the profits of course shall pass to him who shall 
be next presented, instituted, and inducted. Gihs» 749. 

But though the church doth become void by the omission of 
some subsequent duty to be performed, yet having been full by 
institution and induction, and the person thereby liable to the 
payment of first fruits, he shall not lose the profits of the vaca¬ 
tion ; only the profits from the time of such avoidance ipso facto 
will go to the next incumbent, as profits of the vacation, which 
' comnicneeth from thence. Gibs. 749. 

Inducted or admitted'] This cannot be undei*stood disjunctively, 
'os if presentation or admission (without institution and induction) 

. intitl^ the successor to the profits of the vacation; but admis- 
-sion here (coming after induction) was plainly added, to include 
those preterments which are not taken by mstitutiou and induc- 
tiem. And although in preferments which are so taken, institn* 
tioii gives a right to enter upon and take the profits as well of 
the vacation as others; yet that which alone can give a right to 
sue for them, is induction. Gibs. 749. 

2. Anciently upon the death of an incumbent, without any 
"S”’formal sequestration, tlie rural dean was to take the vacant bene- 
fice into his safe custody, and to provide for the necessary cure 
of souls; and to take care that the glebe land was seasonably 
tilled and sowed, to the best advantage of the successor, to whom 
they were to give up the intermediate profits, and be allowed 
their necessary charges, wliich upon dispute were to be modern 
ated by the bishop or his official. But the canon lawyers in 
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process of time deprived the country deans this, as weU a» 
all other parts of jurisdiction; and the chancellors of bishops, or 
their archdeacons, laid claim to the custody of vacant churches, 
and by ^ms of sequestration assigned them over to th^ oeconomi 
or lay guardians of the church. Ken* Par* Ant. 647. 

. .For now, the ordinary way of managing the profits of vacation 
is by sequestration granted to the churchwardens. Upon con¬ 
sideration of which. Dr. Watson and Dr. Gibson take occasion 
to wish, that some of the neighbouring clergjnnen might be 
appointed, and would take uj>ou them the trouble of that office, 
in inspecting and managing the profits, and of supplying or pro¬ 
viding for the cuiv; and that the ordinary, in granting ])atenLs, 
would not,convcy to chancellors, commissaries, or officials, the 
right of granting these sequestrations, in limes of vacation, but 
would reserve it to their own immediate cognisance; since it is a 
point in which the interest of the church and clergy, and also t!ie 
immediate care of souls for the time, are so nearly concerned. 
Gibs. 74-9. 


3* The churchwardens, having taken out a sequestration Manage- 
under the seal of the office, are to manage all the profits and 
expences of the benefice for the successor; to plough and sow ** ^ 

the glebe, gather in tithes, thresh out and sell corn, repair 
houses, make up his feixes, pay bis tentlis, syiiodals, and pro¬ 


curations; and w'hat other things are necessary during llic 
vacation. 


But the sequestrators cannot maintain an action for titlies in 
th«r own name, at common law, nor in any of the king’s tem¬ 
poral courts; but only in the spiritual court, or belbre the 
justices of the peace in such cases as the law Impowers them to 
bear and determine. Johm, 122. 


Thus in the case of Berwick and T. 1692; it was 

resolved, that a sequestrator cannot bring a bill alone for tithes j 
because he is but as a bailiff^ and accountable to (he bishop, and 
has no interest. Butib. 192. 

4. By the statute of 28 H, 8. c. 11. It shall be lawful to every Supply of 
archbishop, bishop, archdeacon, and ordinary, their officers and die cure, 
ministers, to retain in their custody so much of the profits of the 
vacation, as shall be sufficient to pay unto such person as shall 
-serve the cure his reasonable stipend or salary. $ 5* 

And if the fruits of the vacation be not sufficient to pay the 
curate’s stipend and wages for serving the cure the vacation time; 
the same shall be borne, and paid by the next incumbent, within 
fourteen days next after he hath the possession of his living. § 10. 

And k may be safest for the churchwardens, to get it stated 
|>y ordinary, when tliey lake out the sequestration, w'hat they 
-are to pay to the airate weekly for the serving of the cure f 

B 2 
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sod then there can be no contention about it when they make up 
their accounts. Par, L, c. 29. 

And Dr. Gibson says, such curate ought to be duly licensed 
by the ordinary, for serving of die cure; otherwise if he pro¬ 
ceeds without such licence, he can have no title to any stipe^ 
ur salary; nor can any be legally reserved and deducted for him. 
Gibs. 750. 

5. The successor’s right to enter commenceth immediately 
upon his induction, but his right to the profits commenceth from 
the avoidance of the benefice. But where the benefice is in 
lease, and there is a year or more to come in the term; the 
lessee may hold and enjoy the lease to the end of the year 
wherein he is entered at the time of the death of die l^t incum¬ 
bent ; paying to the successor all such rent and services as ibr 
the remnant of the said year shall upon such lease be due, and 
the successor may recover the same in like manner as his prede> 
cessor might have done. [2S //. 8. c. 11. § 8.] ^a) Provided, that 
every successor fafter the death of his predecessor] may have, 
upon one month’s warning after his induction, the manskm- 
bouse widi the glebe belonging to the same (not being sown at 
die time of his predecessor’s deadi), for maintenance of his house¬ 
hold^ deducting for the same in his rent as heretofore hath been 
paid for the same, or as it is reasonably worth. § 9. Swiiih. 107. 

6. As soon as a new incumbent is instituted and inducted, the 
sequestrators are to account to him for all the profits of the bene¬ 
fice, which they have received during the vacancy. f'Vats, c, 30. 

In which account they may deduct their reasonable expences, 
for collecting and levying the tithes, fruits, emoluments, rents, 
and other profits rising and growing during the vacation. 28 /f.S. 
c.n.§5. 

If he be <lissatisfied with the account, he may bring diem to 
acccunt before the ordinary, by whom all things relating here¬ 
unto ai*e properly examinable and to be determined. fVats, c. 30. 

In the case of Jones and Barret^ H. 1724; on a bill by the 
vicar of West Dean in the county of Sussex against the defend¬ 
ant, who was sequestrator, for an account of the profits received 
during the vacation; it was objected for the defendant, that the 
bi^op ought to have been made a party, since the sequestrator 
is accountable to him for what he receives, by the statute of 
28 H, 8. And the court seemed to think the bishop should 
have been a party; but by consent the cause was referred to the 
bishop of the diocese. Bimb. 192. 


(a) And see 9 Vin. Ab, 36. But this clause is repealed by the 
1 & 2 Phil. 4* Mar. c. 17. as to leases made by parsons, vicars, or any 
other having any spiritual promotion. Vid. 2 Vem. Rep, 1S6. 204. 
Seij. mWs MSS. 
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7. By the 28 H, 8. c. 11 . If an incumbent before his death 
hath caused any of his glebe lands to be manured and sown at 
hiis proper costs and charges with any com or grain; he may 
make his testament of all the profits of the com growing upon 
the said glebe lands so manured and sown. $6. 

But if his successor is inducted before the severance thereof 
from the ground, the successor shall have the tithe thereof; for 
although the executor represents the penson of the testator, yet 
he c^mnot represent him as parson, inasmuch as another is in¬ 
ducted. 1 llolVsAhr. 655. 

Otherwise, if the parson dieth after severance from the ground, 
and before the corn is carried off; in tliis case, the successor 
shall have no tithe: because, though it was not set out, yet a 
right to it was vested in the deceased parson by the severance 
from the ground. The same is true in case of deprivation, or 
resignation, fitter glebe Sown: the successor shall have the tithe, 
if the com was not severed at the time of his coming in; other- 
*wise if severed. Gibs. 662. 

In the case where lands are let to farm, it is enacted by the 
11 G. 2. c. 19. Jis follows: Whereas, where a lessor or landlord, 
having only an estate for life in the lanAs^ tenements^ or heredita- 
ffiCTKfsdemised, happens to die before or on the day on which any 
rent is reserved, or made payable, such rent or any part thereof 
is not by law recoverable by the executors or administrators of 
such lessor or landloitl; nor is the person in reversion entitled 
thereto, any other than for the use and occupation of such lands^ 
tenements^ or hereditaments^ from the death of the tenant for life; 
of which advantage hath been often taken by the under-tenants, 
who thereby avoid paying any thing for the same: for remedy 
thereof, it is enacted^ that where any tenant for life shall die 
hpi^-^vor on the day on which any rent was reserved or made 
upon any demise or lease of any lands, tenements, or 
• hereditaments, which determined on the death of such tenant for 
lil^ the executors or administrators of such tenant for life, may 
in an action upon the case recover of the under-tenant, if such 
tenant for life die on the day on which the same was made pay¬ 
able, the whole, or if before such day, then a proportion of such 
rent according to the time such tenant for life lived, of the last 
year, or quarter of a year, or other time in which the said rent 
was growing due; making all just allowances, or a proportion- 
able pmt thereof. $ 15. 

Under which wo^s lands, tenements, or hereditaments, it hath 
been holden, that not of ly glebe lands are included, but also 
tithes, for tithes are heredi i/m^s. (5) A lease for a year, if the 


(5) Qfiere the preamble to this eJause, by which it seems that it 
does not extend to a lease of tithes: and no lease or agreement made 
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incumbent shall so long live or continue incumbent, is construed 
to enure for a year, and this statute, it hath been argued, divides 
the rent, be it for lands or tithes, between the executor and'suc¬ 
cessor, making proportionable allowances for taxes and o^cr 
outgoings. 

wr WiUiam Blackstme says, the courts of law have of late 
years leaned as much as possible against construing leas«, where 
no certain terra is mentioned, to be tenancies at will, but have 
rather held them to be tenancies from year to year so long as 
both parties please, especially where an annual rent is reserved: 
in which case, they will not suffer either party to determine the 
tenancy even at the end of the year, without reasonable notice to 
the other.. ^ Bla.Com.l^'l. 

And in the case of Timmins and Baidinson^ H. 5 G. 3. it is 
said by the court, that even a lease at will is a tenancy for a year 
certain; and it is not material in such case, whether the lease be 
in writing, or not in writing. 3 Burr. Itep- 1609. 

On the other hand it is contended, that this act between land¬ 
lord and tenant hiid not the case of tithes in contemplation. 
Unto which purpose is applicable the opinion of a very great 
man, the late bishop Hoadly^ who, in a letter to his son upon 
this subject, expresseth himself thus: “ The clause in the act of 
“ 11 G. 2. can only extend to sucii leases, as tenants for life had 
“ power by law to make before the said act; the act creating no 
“ new power, but remedying an inconvenience arising in the 
“ exercise of an old power. This proves, that it cannot affect 

those leases, which common incumbents of parishes often 
“ make to their tithe-holders, fixing days of payment generally 
“ hall-yearly. Such leases, though expiring with their makers, 
“ yet are not touched by this act, nor can they deprive a succes- 
“ sor of any of the tidies which fall after the death of tlie pre- 
“ deeessor, by virtue of diis clause, which gives the lessor’s 
“ executors a right to the proportion of rent to tlie day of his 
“ death; because these leases are not (properly speaking) leases, 
“ nor of force against the successor, and do not give the under- 
** tenant any such advantage, us this clause was meant to pre- 
“ vent. For the clause was designed to prevent the cunning of 
“ dishonest under-tenants, who took a handle from such leas^ 
“ to pay neither the executors of the lessor nor his successor; 
” which cannot affect the case of a successor in a living, who 
C 7 1 “ has a right to all the tithes from the death of his predecessor 

“ without this act, as the executors of tlie predecessoi’s have to 
“ all in his lime. And us to the under-tenant, if he has paid 


by a parson, unless confirmed by a patron or ordinary, and made 
with legal requisites, can bind the successor; so that a lease or 
agreement cannot alter the case as to tithes. Serj. Hill's MSS. 



SJacdtipit. 

^ pred^QSSor my of those which belonged Lu the successor, 

“ it is to his own loss; which ought to be made up by the pre- 
M.deoessor’s executors, and may by law be required. This 
» x^use therefore had na relation, to the common leases of iq. 

“ cumbents of parishes at all.” — His lordship adds, “ 'Hiese 
«observations convinced no less a lawyer than Mr. Baron 
‘‘ Clarke, who mistaking the act had given his opinion to the 
** archbishop of York to the contrary.” 

In an anonymous case, about tlxree years after making this 
act, reported by Bunhw'y^ M. 1*730. In the exchequer: A 
rector agreed witli his parishioners for tithes, for a certain sum 
payable yearly at Michaelmas. The rector died about a month 
before Michaelmas. The agreement determining bv the death 
of the parson, the successor shall be entitled to tithes in kind 
only from the death, and the executor of tlie last incumbent tp 
a proportion according to the agreement till the time of the 
testator’s death. And this is by an e(}uitable construction. 
Btmh, £94. 

With respect to tliose tithes which arc not in lease, there 
can be no doubt hut that tlie executor shall be entitled to those 
that became due before the incumbent’s death, and that tlie suc¬ 
cessor shall be entitled to those that became due after the incum¬ 
bent’s death. 

And here acase frequently happenetli, with respect to moduses 
in lieu of tithes; which tithes, if taken in kind, would have been 
due before the death of the incumbent, and the modus for the 
same is not due till after the death of the incumbent. Which 
■ase not coming in any sense within the purview of Uie said 
si&ute, it seemeth that the executors are not entitled to tlie said 
modu$ or to any part thereof; but that the whole shall go to the 
successor. 

There is another case, wherein it may be disputed, at what 
time the modus itself shall be said to be due. As, for instance, 

^it is usual in many places to ascertain the modus at Martinmas, 
by then taking an account of the stock for the year preceding; 
and not to receive the modus till Easter following. In which 
case if it shall appear from the evidence, as from payment thereof 
sometimes made at tlie time when ascftrtained, or in the inter¬ 
mediate space betwixt that time and the more usual and ordiniiry 
days of payment, or from receipts given and accepted for the [ 
same as due at the time when ascertained, or the like, and tliat 
the payment thereof was only deferred for convenience, when-the 
incumbent should receive bis other dues, or for other like cause; 
in such case it will be due to the executor : But if it .shall appear, 
that the same hath been understood as not due until such future 
day, and only adviced sometimes before such day to answei 
the incumbent’s necessities or other convenience, then it seemeth 



thftt it will go to tlie successor. So that this is a ma^r XKit of 
law, but of fact; and depends upon the evidence. 

As to disputes concerning things fixed to the freehold, as 
hangings, tapestry, grates, glasses, furnaces, and such like ; 
these, falling in with the general doctrine about what shall 
belong to heirs or successors, on the one hand, and executors 
or administrators on the otiier, are treated of under the tide 

Jaaration of bishoprics. See BiuSop?* 
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1. VESTRY, properly speaking, is the assembly of the whole 
parish met together in some convenient place, for the 
dispatch of the affiiirs and business of the parish; and this 
meeting being commonly held in the vestry adjoining to, or be^ 
longing to the church, it thence takes the name of vestry, as the 
place itself doth, from the priesfs vestments, which are usually 
deposited and kept there. Par. L. c. 17. [Where a disturbance 
took place at a meeting of the parishioners convened for the cori- 
sideration of parish matters, and assembled in the parish church, 
it was JjekI that the ecclesiastical court had jurisdiction ratione 
loci. Wilson lip Math, S B.^' But where the vestry is 

\\e\d in a vestry room, tVvat court will not interfere further than 
may be necessary for preserving due order and decorum. 
Hutchins V. Denzilne, I Hagg.Itep. ISi, .5.] 

2. On the Sunday before a vestry is to meet, public notice 
ought to be given, either in the church after divine service is 
ended, or else at the church door as the parisliioners come out; 
botli of the calling of the said meeting, and also the time and 
place of the assembling of it; and it will be fairest then also 
to declare for what business the said meeting is to be held, that 
none may be surprised, but tliat all may h.ave full time before to 
consider of what is to be proposed at the said meeting. Wats. 
C. 39. Par. i. c. 17. (I) [And see now 58 G. 3. r. 69. § 1. in/i'a.J 
And It is usual that for half an hour before it begins, one of 
the cliurch bells be tolled, to give tlie parishioners notice of their 
assembling together. Par. Ju. c. 17. 

Anciently', at the common law, every parishioner who paid 
to the church rates, or scut and lot, and no other person, had 

(1) ProcUmution during divine service for the meeting of a vestry, 
or of the purport of such meeting, is convenient and proper, but of 
the result tlie contrary. Thompsons. Tapp, MSS. Cos, 17. See 
IPubKc tooiabip* 
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a right to come to these meetings : But this must not he under, 
stood of the minister; who hath a special duty incumbent on him 
m this matter, and must be responsible to the bishop for his care 
herein: and therefore in every parish meeting, he presides for 
the re^iadng and directing this aihiir; and mis equally holds, 
whether hAbe rector or vicar. Pan X. c, 17* [See note (2) to 
58 G. 8. c. 69. § 1. zn/ra, and id. $ 3.] 

Also out^dwellers, occupying land in the parish, have a vote 
in the vestry, as well os the inhabitants. Johns. 19. 

4. X. 11 G. PhiUybranm and Byland. The plaintiff brought a 
special action upon the case, for excluding him from the vestry* 
room; and upon demurrer, the court made no difficulty, but 
tiiat such an action was maintainable: however, in this case, 
they gave judgment for the defendant, it not being averred that 
the parish had any property in this room, or right to meet there j 
so that for ought appears it might be the defendant’s own house, 
and then he might let in whom he pleased, and refuse the rest. 
Htr. 624. 

5. And when they are met, the major part present will bind 
the whole parish. Wats. c. 39. 

6. T. 9 G. 2. Slou^htofi and Reynolds. Adjudged, that the 
right of adjourning the vestry, is not in the minister or any other 
person as chairman, nor in the churchwardens, but in the whole 
assembly, where all are upon an equal footing; and the same 
must be decided (as others matters there) by a majority of votes. 
Sir. 1045. (2) 

7. And to ptevent disputes, it may V>e convenient, diat every 
vestry act be entered in the parish hook of accounts; and that 
every man’s hand consenting to it, be set thereto. Par, X. 54. 
[See 58 G. 3. c. 69. § 2. 

8. The vestry clerk is chosen by the vestry; and he acts as 
register or secretary thereto, but hath no vote: and his business 
is, to attend at all parish meetings, and to draw up and copy all 
orders and other acts of the vestry, and to give out copies thereof 
when necessary: and therefore he liatli the custody of all books 
and papers relating thereto. Par. X. c. 18. (a) 

9. The beadle (in the Saxon hydel, from beodan, to bid) is 

(2) Cas. temp. Hardxu. 274. Fortesc. 168. S. C. Gibs. 1476. 

(a) But hU office is .not such for which mandamus will lie, thoueh 
perhaps the vestry clerk may have that writ to compel those who 
nave the custody of the parish books, to deliver them to him. The 
Kins V. the Churchruardens of Croydon^ 5 Term Rep.^l3. 

[The court refused to compel a vestry clerk to produce documents 
in the parish chest in his custody, it being in effect to furnish evidence 
against bmiself in an action of libel brought by plaintiff against him: 
otherwise, if they had been wanted for the purpose of advancing any 
parochial right. May v. Gxoynne, A. 301.] 
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cbosen siso bytbe vestry; aind bis busmess is to Mtiemi iim 
vestry, to give notice to the parishioners when and wWe k is 
to eiee^ and to execute its orders as their messenger or servant. 
Par, L, c, 1 7. 

10. Select vestries seem to have grown h’om the practice of 
chasing a certem number of persons yearly, to manage the con¬ 
cerns of the parish for that year; which by degrees came to be 
a fixed method, and the parishioners lost not only their right to 
concur in the public management as ofi as they would aUend, 
but also (in most places, if not in all) the right of electing the 
managers. And such a custom, of the government of parishes by 
a select nuinber, hath been adjudged a good custom; in that the 
cliuFchwardens accounting to them was adjudged a good account. 
02 ^ 5 . 219 . 

In some parishes, these select vestries having been thought 
oppressive and injurious; great struggles have been made to set 
aside and demolish them. Par. L, c. 17. 

And no wonder that it hath been so, in such parishes where 
by custom they have obtained the power to chuse one another; 
for it is not to be supposed, but that k they are guilty of evU 
practices, they will chuse such persons as they think will connive 
at or concur with them therein. 

Mm^W. Halt and others against Watkinson. In a pi^ubition 
prayed to the spiritual court at York, the suggestion set Ibrtb, 
that the parish of Masham in Yorkshire was an ancient parish, 
and tliat time out of mind tliere were twenty-four of the chief 
parishioners, .who all along had been called the four and twenty ; 
and that during time immemorial, as often us any one of the 
said four and twenty parishioners happened to die, the rest sur¬ 
viving of the four and twenty did chuse, and during all the same 
time used to chuse, one other fit and able parishioner of the same 
parish, to be one of the four and twenty in the room of him so 
deceased; and that within the said parish there is, and during 
time immemorial there always bath been a custom, that the smd 
four and twenty for the time being have been used and accustoo^ 
as often as there was occasion to make rates, and to assess 
reasonable sums of money, upon the parishicmers and inhabitants 
in the said parish for the time being for the repairs of the church; 
and that die churchwardens of the said parish, during all the 
time aforesaid, have used to receive all duties and dues for 
burials in the lx>dy or lies of the said cliurch; and if any c^' the 
inhabitants refused to pay the said rates or dues for burials as 
aforesaid, then the (churchwardens by warrant from the twenty- 
four for the time being, were used to distrain the goods and 
chattels of the said parishioners in the said parish $ and that the 
said tw^ity-four, with the consent of the vicar or curate, have 
used to repair the body and lies of the said church; and that 
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the churchwardens tor the tkne being, during all the time 
said, have always used to give up their accounts to the said four 
and twenty, who allowed or disallowed the said accounts as they 
saw expedient; and that on the allowance of such account, the 
churchirarc/ens have always been discharged hx)m giving any 
other account in an^' other place ; that the FJaintid^ were church¬ 
wardens for the year 1680; and after this year was ended, th^ 
gave in their accounts to the lour and twenty; and that though 
all pleas concerning prescriptions and customs ought to be de- 
t^mined by the couimon law, yet the defendant hath drawn and 
cited them into the spiritual court to give in and pass their said 
accounts there; and although the said plaintiffs have pleaded all 
the matters atbresaid in the said spiritual court, yet the said de¬ 
fendant hath refused to admit or to receive the said plea. Upon 
great debate of this case at several times, the court was of c^inion, 
that tho custom was good and reasonable, and a prohibition was 
granted. Lutxv. 1027. 

So that prescription and constant immemorial usage seems to 
be the basis and only support of this select vestry. And pur* 
suant hereunto, upon the same foundation, and for the same 
reasons, was the select vestry of the parish of St. Mary At-Hill 
in London confirmed and established in the king’s li^ch, not 
many years ago. And since that time, the select vestrtes of St. 

Saviour’s and St. Olave’s, in Southwark, for want of proof of 
such prescription and immemorial usage, have been set aside 
and demolished. Par. L. c. 17. 

In the act of the 10 An. c. 11. for building fifty new churches; 
the commissioners shall appoint a convenient number of sufficient 
inhabitants to be vestrymen; and from time to time, upon the 
death, removal, or other voidance of any such vestryman, the 
rest or majority of them may chusc another. § 20. 

In the several private acts for building particular churches; 
sometimes the minister, churchwoi'dcns, overseers of the poor, [ 12 ] 
and others who have- served, or paid fines for being excused 
from serving those offices; sometimes the minister, church¬ 
wardens, overseers of the poor, and all who pay to the poor 
rate; sometimes, only all who pay such a sum to the poor rate; 
soroeUmes, all who rent houses of so much a year; — are ap¬ 
pointed to be vestrymen within such parishes, and no other 
persons. 

[By 58 G. S. c. 69. intituled ‘ An act for the regulation of 
parish vestries,’ (extending only to England and Wales; public 
clause, $11.; aud amended by 590.3. c. 85.) it is enacted. 

That no vestry or meeting of the inhabitants in vestry ol> or for 
any parish, be liolden until ptiblic notice shall have been given 
of such vestry, and of the place and hour of holding the same, 
and of the special purpose tliereol^ three days before the day to 
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be appointed for holding such vestry by the publication of such 
notice in riie parish church or chapel on some Sunday durihg Gr 
immediately after divine service, and by affixing the same on the 
principal door of such church or chapel. § 1. 

And for the more orderly conduct of vestries, in case the 
rector or vicar or perpettial curate shall not be present (3), the 
persons so assembled shall forthwith appoint by plurality of votes, 
to be ascertained as hereinafter directed, one of the inhabitants 
to be the chairman of and to preside in every such vestry; and in 
all cases of equality of votes, the chairman shall (in addition to 
such vote or votes as he may by virtue of this act be entitled to 
give in right of his assessment) have the casting vote; and 
minutes of the proceedings and resolutions of every vestry shall 
be fairly entered in a book^ (provided by the churchwardens 
and overseers,) and shall be signetl by the chmmian and by such 
other of the inhabitants present as they shall think proper to sign 
the same. $ 2. 

In all such vestries every inhabitant present, who, by the la^ 
rate made for the relief of the poor, shall have been assessed in 
respect of any annual rent, proftt, or value, not amounting to 
504, shall give one vote and no more: if assessed for any such 
annual rent, &c. amounting to 504 or upwards, (whether in one 
or mord than one charge,) shall be entitled to give one vote for 
every 254 in reject of which he shall have been assessed, so 
that no inhabitant shall give.more than six votes, and where two 
or more of the inhabitants present shall be jointly rated, each 
shall vote according to the proportion which shall be borne by 
him of the joint charge; and where only one of the persons jointly 
rated shall attend, he shall vote according to the whole of the 
joint charge. $ 3. 

When any person shall have become an inhabitant of any 
parish, or become liable to be rated therein since the making of 
the last rate, he shall be entitled to vote in respect of the property 
for which he shall have become liable to be rated, and shall con¬ 
sent to be rated, in like manner as if be should have been actually 
rated for the same. $ 4. 

No person who shall neglect to pay any rate for the relief of 
the poor, which shall be due from and have been demanded of 
him, (ond) shall be entitled to vote or to be present in any vestry 
until he has paid the same. § 5. 

“ Whereas the word “ and" was ii^rted by mistake in die 
68 Gr. S. r. 69. § 5. It is enqctedi that no person who shall ne- 
giect to pay any rate for the relief of die poor, due from and 


(3) Tbc minificer of a parish has a right to preside at vestry meet¬ 
ing Wilton V. M*Mafhf ^4.243. and 244. notis* SPhill, 

R» 87. S. C. 





Ua 


demanded of him, shall vote or be present at any vesU^ of the 
parish for which the rate was made till such rate is paid/’ 59 G. Sr 
c. 85. $ 3. 

By 58 G. 3. c, 69. $ 6. As well the books by tills act directed 
to be . provided and kept for the entry of the proceedings of 
vestries, as all former vestry books, and all rates and assess* 
ments, accounts and vouchers of the churchwardens, overseers 
of the poor, and surveyors of the highways, and other parish 
officers, and all certificates, orders of courts and of justices, and 
other parish books, documents, writings, and public papers of 
every parish (except the registry of marriages, baptisms, and 
burials; see 52 G.3. c. 146. $5. tit. shall be kept 

by such person and deposited in such place and manner us the 
inhabitants in vestry shall direct; anci if any person in whose 
custody the same shall be, shall wilfully or negligently destroy, 
obliterate, or injure the same, or suffer die same to.be destroyed, 
obliterated, or injured, or shall after reasonable notice and de* 
mand n^lect to deliver the same to such person, or to deposit 
the same in such place as shall by the order of any such vestry 
be directed, he shall on conviction or confession, or on the oath 
of one witness before two justices of peace upon complaint 
thereof made, forfeit not exceeding 50/. nor less than 405. as 
such justices shall adjudge; and the same shall be levied by 
warrant in such manner as poor rates may be levied, and shall 
be paid to the overseers and applied for the relief cf the poor; 
But nevertheless every person who shall unlawfully retain in his 
custody, or refuse to deliver to any person authorized to receive 
the some, or who shall obliterate, destroy, or injure, or suffer 
to be obliterated, &c. any book, rate, assessment, &c. or paper 
belonging to any parish, or to the churchwardens, overseers of 
the poor, or surveyors of the highways thereof may be pro¬ 
ceeded against in any court, civilly or criminally, as if this act 
had not b^n made. 

All provisions in this act in relation to parishes shall extend 
to all townships, vUls, and places, having separate overseers, and 
maintaining their poor separately, and all the directions herein 
in regard to v^tries sliall be applied to all meetings which may 
by law be bolden of the inhabitants of any parish, township, 
vill, or place, for any of the purposes in this act expressed; and 
the notices hereby required to be given of every vestry may in 
places in which there shall be no parish church or chapel, or 
where there is not divine service, be given in such manner as 
notices of the like nature have been there usually given, or as 
shall be most effectual for communicating the same to the in¬ 
habitants. 58 G. 3. c. €9. $ 7. 

Nothing in this act shall alter the time of holding any vestry, 
parish, or town meeting which is by the aiitliority of ar»y act re- 
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quired to be holden on any certain day, or within any certain 
time, nor shall any thing in this act affect the powers of any 
vestry or meeting holden by virtue of any special act of any 
ancient and special usage or custom, or chaii^ or affect the 
manner of voting in any vestry or meeting so holden. $ 8. 

Nothing in this act shall extend to any parish within London 
or the borough of Southwark. § 10. 3ut only to England and 
Wales. §11, 

By 59 G. 3. c, 85. § I, Any person rated for the relief of the 
poor in respect of any annual rent, profit, or value, arising from 
any lands, tenements, or hereditaments, situate in any parish in 
which any vestry is holden under 58 G. 3. c. 69., although such 
person shall not reside or be an inhabitant thereof) may be pre¬ 
sent at such vestry, and be entitled to give so many votes at such 
vestry in respect of the amount of such rent or value, as by such 
act any inhabitant of such parish present at such vestiy might 
do if such person were an inhabitant of such parish. 

By § 2. In all cases where any corporation or company of 
such corporation, &c. shall be charged to such rate, either in the 
name of such corporation or of any officer of such corporation, 
the clerk, secretary, steward, or other agent duly authorized may 
be present at any vestry, and such clerk, &c. shall be entitled 
to ^ve at such vestry such and so many votes in respect of the 
amount of the rent, &c. of such lands, &c. as by 58 G. 3. c. 69. 
any inhabitant assessed to such rate present might. 

By § 3. No clerk, secretary, steward, or agent, shall be entitled* 
to be present or to vote at any vestry, unless all rates which 
have b^n assessed in respect of the annual rent, &c. in right of 
which any such clerk, &c. shall claim to be present and vote, 
which sh^l be due and which have been demanded before the 
meeting of such vestry, shall have been paid. 

Where feoffees of a* charity were directed to do certain acts 
only in a vestry or meeting of the said feoffees, and of ten of the 
inhabitants of the parish wliich should be vestrymen in the said 
parish, and not feoffees, it was held that the votes were to be 
takeover capita^ and not according to the provisions of the Yestry 
^ct (58 G. 3. c. 69.) Atto, Gen, v. Willdnson^ 3 Brod, 4> Btng* 
R, 266. 

As to select vestries for relief of the poor, see 59'G. 3. c. t2, 
77te King v. Woodman, 4 B. 4* A. Bum*s Justice^ by 

C3ietmfnd,'\ 





A VICAR) vicariuSf is one that hath a spiritual promotion or 
living under the parson; and is so denominated, as officiat¬ 
ing vice ejus, in bis place or stead. And such a promotion or 
living is called a vicarage : which is a part or portion of the 
parsonage allotted to the vicar for his maintenance and support. 

This part or portion is in some places an annual sum of money 
certain; but in most places it is a part of the tithes in kind, 
which most commonly is the small tithes; and in some places 
he hath a part of the great tithes, and also of the glebe: and 
such a one is called a vicar endowed. 

Titus he that hath the right to the possession of the lesser 
part is called a vicar; and he that hath the other and greater 
part of tithes, is called the parson, who in some parishes is a 
clergyman, and sometimes the minister or incumbent of the same 
church; but in other places he is a mere layman, and cannot 
supply the church but by a spiritual vicar: and this so possessed 
by a layman, is called an impropiation^ aiKniimseif the impo- 
priator. 

An appropHation is properly when such a parsonage (or 
vicarage or other church preferment) is in the hands or pos^ssion 
of some ecclesiastical person and his successors, and can be 
made only to a body politic or corporation spiritual, that hath 
succession, whereby such body becomes perpetual incumbent of 
tlie benefice appropriated, and shall for ever enjoy the tithes and 
other profits, and the cure of souls belonging thereto. 

But the words impropriation and approp'iation are generally 
confounded in the books: and the law concerning the whole is 
treated of under the title .Sppropttntiotl, and see INDEX, 
Vicarage* 

K9S999SBSg=aSBS9S^=^=eS»B 


JUfear general. c is ] 

general is an officer whose office is usually annexedl 
to that of Chancellor^ and is therefore treated of under that 
tide. See 

iEisil* See ^alttiap0. 


Mi latca remouenDa. 


laica removenda is a writ which (upon the bishop’s certifi¬ 
cate in chancery of a force and resistance touching a church) 
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lietli wbere a debate or controversy ^ between two parsons for-a 
church, the one whereof doth enter into the church with strong 
hand and great power of the l»ty, holding the other out, ana 
keeping possession thereof with force and arms. Whereupon he 
that is so held out of possession may have the said writ directed 
to the sheri6r of the county, to remove the force within that 
church* and (if need be) to raise the power of the county to his 
assistance, and to arrest and imprison the persons that make re> 
sistance, so as to have their bodies before the king at a certain 
day to answer the contempt. Which writ is sometimes gr^N 
able without the bishop's certificate as aforesaid; for it may, as 
it seemeth, be had upon a surmise made thereof by the incLm- 
bent himself without such certificate; there being a distinct and 
several form thereof in each of the said cases. So that this 
writ properly lietli for the removal of any forcible possession of 
a church kept by laymen. God» 645. F.N»B. 124. 

By this writ the sheriff ought not to remove the incumbent 
who is in possession of the church, whether the possession be of- 
right or wrong; but only to remove the force. F. N. B. 125. 

The writ is made returnable into the king’s bench, in which 
court the offenders shall be fined and punished for the force: 
and restitution also shall be awarded out of the same court (as 
it seemeth). WaU, c* 30. 


?illtattation. (d 

IVTOTE, free chapels and donatives (unless such donative hath 
received the augmentation of queen Anne’s bounty^ are 
£ 14 3 exempt from the visitation of the trdinary; the first being visit¬ 
able only by commission from the king, and the second by com¬ 
mission from the donor: And there are also other churches and 
chapels exempted, which did belong to the monasteries; having 
heretofore obtained exemptions from ordinary visita^i^, and be¬ 
ing visitable only by the pope; which by the statute cfl* 25 H. 8. 
c. SI. were made visitable by the king, or by commission under 
the great seal. These, and other exem^tted churches or chapels, 
so &1* forth as they are exempted, ai'e not treated of under this 
tide; the purport whereof extendeth only to places visitable by 
the bishop or his subordinate officers. 

Origin. 1. For the government of the church, and the <x>iTection of 

offences, visitations of parishes and dioceses were instituted in 


(1) Sec Cow. tit. Visitor. 



{Ui0ttanon* 


II. 


the ancient church; that so all possible care might be taken to 
)iave good order kept in nil places. God, Afrjiend. 7. (1) 

2. For the first six hundred years after Clirist, the bishoi)s in Who shall 
their own persons visited all the parishes witliin their respective 
dioceses every j'ear; and they had several deacons in every dio¬ 
cese to assist them. After that, they had authority in case of 
sickness, or other public concerns, to delegate priests tn- deacons 
to assist them ; and Iiereupon, as should seem, they cantoned 
their great dioceses into archdeaconries, and gave the arclulca- 
cons commission to visit and inquire, and to give lliem an 
account of all at the end of their visitations; and the bishops 
reserved the third year to lliemselvos, to inibnn themselves 
(amongst other things) how tlie archdeacons, their substitutes, 
performed their duties. De^. p. 2. r. 15. Jo/nis. 15 J. 

S. By a constitution of Olho, archbisliops and bisho]>s shall n««v often, 
go about their dioceses at fit seasons, correcting and rofbrnung 
the churches, and consecrating and sowing tlie word of lilc in 
the Lord’s field. Alh, 56. 

And, regularly, the order to be observed therein is this: In a 
diocesan visitation, the bishop is first to visit his cathedral 
church; afterwards the diocese: Jn a melro^iolitjcal visiUilion, 
the archbishop is first to visit his own church and diocese; thou 
in every diocese to begin with tlie callieilral church, and proceed 
thence as lie pleaseth to the other parts of the diocese. ^VIlicll 
ajjpears from abundance of instmices in the ecclesiastical records, 
as well of papal dispensations for tlic arclibisho}) to vi.iit without 
observing tlie said order, as of episcopal licences for the visitor 
to begin in other parts of the diocese than in the caliiedral f 15 J 
church. 957. 

^ And this sprang from llic precept of the canon law, w hich 
requires, that tlie archbishop, willing to visit his province, shall 


(1) Visitatorial power in other cstulilishments than ecclesiastical cor¬ 
porations is an appointment of the founder, or by implication of law, 
and is not of ecclesiastical origin.- Spiritual ^rporutions are visited 
by the ordinary : if lie is visitor us ordinary, an appeal lies to his su¬ 
perior from his deprivation; but if as patron, no appeal lies. Per 
lord Holty in Philips v. Piiry, 2 T. R. 353. 3 Salk. 379. And see 2 Rol. 
229. A motion tor a mandamus to a visitor to exercise his power 
during a vacancy of a stall w’as not pressed, on lord MansfieUl’s say- 
ing, Wlicther the bishop can have a jurisdiction to determine wlicther 
a successor prebendary, or the other prebendaries, are entitled to the 
profits of a stall during its vacation, or whether matters of property 
in cathedrals can be determined otherwise than according to the 
course of the law of the land, is u great question ; and certainly, the 
dean and chapter must have an opportunity to shew cause against the 
mandamus being issued t> the bishop to exercise such a jurisdiction. 
The King v. the Bishop of Durham, 1 Burr. 567, 568. 

VOI.. IV. <■ 
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.first visit the chapter of his own church, and city, and his own 
diocese: and after he hath once visited all the dioceses of his 
province, it shall be lawful for him (having first required the 
advice of his suffragans, and the same being settled before them, 
which shall be put in writing that all may know thereof) to visit 
again; according to the order aforesaid, although his suffragans 
shall not assent thereunto. And the like form of visiting observed 
bv the archbishops shall be observed also by the bishopa in their 
ordinary visitations. Gids. 957. (2) 

By Can. 60. For the office of confirmation, it is injoined, that 
the bishop shall perform that office in his visitation every third 
year; and if in thtit year, by reason of some infirmity, he be not 
able personally to visit, then he shall not omit the same the next 
year after, ns he may conveniently. 

Upon which Dr. Gibson observetli, that by the ancient canon 
law, visitations were to be once a year: but it is to be noted, 
that those canons were intended of parochial visitations, or a 
personal repairing to every church; as appears not only from 
the assignment of procurations (originally in provisions, and af¬ 
terwards in money) for the reception of the bishop; but also by 
the indulgence which the law grants in special cases, where every 
church cannot be conveniently rcpaireil U), of calling together 
the clergy and laity from several parts unto one convenient 
place, that the visitation of them may not be postponed. From 
this indulgence, and the great extent of the dioceses, grew the 
custom of citing clergy and people to attend visitations at parti¬ 
cular places; the times of which vi.sitntions, as they are now 
usually fixed about Easter and Michaelmas, have evidently 
sprung from the two yearly synods of tlie clergy, which the ca¬ 
nons of the church required to be held by every bishop about 
tI)ose tw’o seasons, to consider of tlie state of the cimrch and re¬ 
ligion within the respective dioceses: an end that is also answered 
by the presentments tliat are there made concerning the manners 
of the people; as they used to be made to the Inshop at his 
visitation (d* every particular chqrch. But as to parochial visit¬ 
ation, or the inspection into the fabrics, mansions, utensils, and 
[ 1C ] ornaments of the church, that care'hath been long devolved 
upon the archdeacons; who at their first institution in the ancient 
church were only to attend the bishops af their ordinations, and 
other public services in the cathedral: but being afterwards oc¬ 
casionally employed by them in the exercise of jurisdiction, not 
only the work of parochial visitation, but also the holding of ge- 

(2) The archbishop of Canterbury never visits the diocese of Lon¬ 
don, by agreement with the bishop; in consideration whereof, if a 
cause arises within that diocese, and the suit is brought in the arches 
before the archbishop, though this is pet aalium, the bishop is to 
allow it. 3 Salk. 379- 


neral synods or visitations when the bishop did not visits came 
by degrees to be known and established branches of the archi* 
diaconalaoifice as such; which by this means attained to the 
dignity of ordinary, instead of delegated jurisdiction. And by 
dtese degrees came on the present law. and practice of trienni^ 
visitations by bishops; so as the bishop is not only not obliged 
by law to visit annually, but (what is more) is restrained from it. 

(^'6s. 958. 

Lindwood says, the archdeacon, although there be not a 
cause, may visit once n year: but if there be cause, he may vfeit 
oftener. Nor doth it hinder, where it is said in the cunon law, 
that he ought to visit from three years to three years; for this is 
to be understood so that he shall visit from three years to three 
years of necessity, but he may visit every year if he will. 

Lind. 49. 

4. In the bishop’s triennial, as also in visitations regal and Inhibition 
metropolitical, all inferior jurisdictions respectively arc inhibited 
from exercising jurisdiction, during such visitation. And we sitation. 
find in the time of archbishop Winchelse\^, a bishop prosecuted 
for exercising jurisdiction before the relcaxalion of the inliiintion; 
and ill archbishop Tillotson’s time, a bishop suspended, for 
acting after the inhibition. And even matters begun in the court 
of the inferior oixlinary (vvhelher contentious or voluntary) be¬ 
fore the visitation of the superior, are to be carried on by the 
authority of such superior. Gibs, 958. 

However, it hath not been unusual, especially in njctropoliti- 
cal visitations, to indulge the bishops and interior courts, in 
whole or in part, in the exercise of jurisdiclioii, pending the vi¬ 
sitation. Thus, we find relaxations granted, pending the visit¬ 
ation by archbishop Abbot; and by others, an unlimited leave 
or commission to exercise jurisdiction, or proceed in csises, not¬ 
withstanding the visitation ; and elsewhere, a leave to confirm 
orders, confirm, grant fiats for institution, institute, or correct, 
whilst the inhibition continued in other respects. Id. 

After the relaxation of the inhibition, i%d especially in me¬ 
tropolitical visitations, we find not only reservations of jKJWcr to [ 17 ] 
rectify and punish the comperta et detccta, but also special com¬ 
missions issued for that end. Id. 

5 Can. 125. All chancellors, commissaries, archdeacons, olTi- WJicre. 
cials, and all others exercising ecclesiastical jurisdiction, shall 
appoint such meet places for the keeping of their courts, by the 
assignment or approbation of the bishop of the diocese, as shall 
be-convenient for entertainment of those that are to nmke their 
appearance there, and most indifferent for their travel: And 
likewise they shall keep and end their courts in such convenient 
dme^ as every man may return homewards in as due season as 
may be. 

Adcu. 
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Simtation. 


General 
power of 
tbe visitor. 


[ 18 ] 


6. Langton, The archdeacons in their visitation shall sefe that 
the offices of the church be daly administered; and shall take 
an account in •writing of all the ornaments and utensils of tbe 
churches, and also of the vestments and books: which they 
shall cause to be presented before them evenj year for their in¬ 
spection, that they may see what have been acld^, or what have 
been lost. Lind. 50. 

Account in writiTig'} And it would be well to have the same 
indented: one part to remain with the archdeacon, and the 
other with the parishioners. Lind. SO. 

Utctisils'] That is, which are fit or necessary for use : and by 
these are understood all the vessels of the church of every kind. 
Lind. 50. 

Fjoeiy year'\ That is, every year in which they shall visit Id. 

That they may see^ Therefore the archdeacon ought to go to 
the place in person to visit, and not to send any other; which if he 
do, he shall not have the procurations (due upon the account of 
visiting) in money: but otherwise, he whom he shall send shall 
receive procurations for himself and his attendants in victuals. 
Lind. 50. 

Otkob. Concerning archdeacons, we do ordain, thaf they visit 
the churches profitably and laithfully ; by inquiring of the sacred 
vessels, and vestments, and how the service is performed, and 
genei'ally of temporals and spirituals: and what they shall find 
to want correction, that they correct diligently. And wlien they 
visit, correct, or punish crimes, they shall not presume to take 
any thing of any one (save only moderate procurations), nor to 
give sentence against any persons unjustly, whereby to extort 
money from them. For whereas these and such like things <lo 
savour of simony, we decree, that they who do sucli things shall 
be compelled by the bishop to lay out twice as much for pious 
uses; saving nevertheless other canonical punishment against 
them. And they shall endeavour frequently to be present at 
the chapters in every deanry, and therein instruct tlie clergy 
(amongst other thin^) to live well, and to have a sound know¬ 
ledge and understanding in performing the divine offices. 
Athon. 52. 

Oiaptci's'] That is, rural chapters. Athon. 54-. 

Reyiwlds. We enjoin the archdeacons and their officials^ that 
in the visitation of churches they have a diligent regard to the 
fabric of the church, and especially of the chancel, to see if 
they want repair; and if they find any defects of that kind, they 
shall limit a certain time under a penalty wid»in which they shall 
be repaired. Also, they shall itiquire by themselves, or their 
officials, in the parishes where they visit, if there be aught in 
things or persons which wanteth u> be corrv;cted j and if they 
shall find any such, they shall correct the same, either then or 
in the next clmpU’i. 7.ind.‘^%. .. . 
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And their cfficials] Here it seeraeth to be intimated, tlmt tbe 
archdeacon’s official may visit; wliich yet is not true, at least in 
his own riglit; yet he may do tliis in tbe right of tlie archdeacon, 
wheai the archdeacon himself is hindered. IJnd. 53. 

Sti'ot/hrd. Forasmuch as archdeacons and other ordinaries in 
their visitations, finding defects as well in the churches as in the 
ornaments thereof, and the fences of the churchyard aud in tlie 
houses of the incumbents, do command them to be repaired 
under pecuniary penalties; and from those tluat obey not, do 
extort the said penalties by censures, wherewitli the said defects 
ought to be repaired, and thereby enrich their own purses to the 
damage of the pof>r people ; therefore that there.may be no oc¬ 
casion of complaint against tbe urchdeficons and other ordinaries 
and their ministers by reason of such penal exactions, and that 
it becometh not ecclesiastical persons to gai)e after or enrich 
themselves with dishonest and penal acquisitions, we do ordain, 
that such penalties, so often as they shall be exacted, shall be 
converted to tlie use of such repairs, under pain of suspension 
ab officio, which they shall ipso facto incur, until they shall 
effectually assign what was so received to the repaiution of the 
said defects. Limh 224. 

Can. 86. Every dean, dean and chn))ter, archdeacon, and 
othei*s which have authority to hold ecclesiastical visitations by 
composition, law, or prescription, shall survey tlie churches of 
his or their jurisdiction, once in every three years, in his ow'n 
person, or cause the same to be done; and shall from time to 
time within the said three years certify the high cunimissioners 
for causes ecclesiastical, every year, of such defects in any the 
said churches, as he or they do find to reiiuiin unrepaired, ami 
tlie names and surnames of tlie parties faulty tlicrein. Upon 
which certificate we desire the said high commissioners will cx 
officio mero send for such parties, and compel them to olicy the 
just and lawful decrees of sucli ecclesiastical ordinaries making 
such certificates. 

Note, since the making of these canons, the high commission 
court was abolished by act of parliament. (3) 

7. In the year 1626, Mr. Huntley, rector of Stourmouth, was 
retjuired by Hr. Kinsley, arclideacon of Canterbury, to preach a 
visitation sermon; which he refused. And being cited before the 
high commissioners, it was urged, that he was bound to the per¬ 
formance of that office in pursuance of tlie archdeacon’s mandate, 
by virtue of his oath of canonical obedience. He answered, 
that he was not a licensed preacher, according to the canons 
of 1603; and especially, tliat he was not bound thereunto by his 


(3) And never again to be erected. 16 Car, l. c* 1 1. § 3. \ W.Sf M. 
sU^,c.2. 
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said oath, which impHeth onty on obedience according to the 
canon law, as it is in i’orce in this realm j and that there is no 
canon, foreign or domestic, which requireth him to do this; but 
on tlie contrary, that the ancient canon low injoineth tlie visitor 
himself to preach at his own visitation. But the court admo- 
nlslied him to comply; and on his refusal, fined him 500/. and 
imprisoned him till he should pay the same, and also make sub¬ 
mission ; and afterwards degraded and deprived him. Johns. 
HiintU'^s case. 

But this perhaps may be one instance, amongst others, charged 
against that couil whilst it subsisted, of carrying matters with a 
pretty high hapd. 

And Dr. Ayliffe observes from the sixth book of the Decretals, 
that amongst the orders to be observed by archbishops, bishops, 
[ 20 ] and others in their visitations, the first is, that they ought to 
preach the word of God, by giving the congregation a sermon. 
Ayl. Par. 515. 

Nevertheless, it is presumed, very tew clergymen would refuse 
to discharge the offices of their function on the like occasion, at 
the request or intimation of their superior. 

Exhibits. 8. Can. 137. Forasmuch as a chief and principal cause and 
use of visitation is, that the bishop, archdeacon, or other assigned 
to visit, may get some knowledge of the stale, sufficiency, and abi¬ 
lity of the clergy, and other persons whom they are to visit: 
We think it convenient, that every parson, vicar, curate, school¬ 
master, or other person licensed whosoever, do at the bishop’s 
first visitation, or at the next visitation after his admission, shew 
and exhibit unto him his letters of orders, institution, and in¬ 
duction, and all other his dispensations, licences, or faculties 
whatsoever, to be by the said bishop either allvnxted^ or (if there be 
just cause) disallowed and rejected; and being by him approved, 
to be (as the custom is) signed by the register: And that the 
•ashole fees accustomed to be paid in the ^•isitalions in respect of 
the premises, be paid only once in the whole time of every 
bishop, and aftenaards bnt half of the sard accustomed JbeS, in 
every otlier visitation, during the said bishop’s continuance. 

To be by the said bishop allomied] None but the bishop, or other 
f)erson exercising ecclesiastical authority by commission from him, 
hatli right dejure cofnimuni to require these exhibits of the clergy; 
nor doth the enacting part of this canon convey the right to any 
other; and therefore, if any archdeacons are intitled to require 
exhibits, in their visitations, it must be upon the foot of custom; 
the beginning whereof hath probably been an incroachment; 
since it is not likely, that any bishop should give to the arch¬ 
deacon and liis official a power of allowing or disallowing such 
instruments as have been granted by himself or his predecessors. 
Gibs. 959. 
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Whole/e€s\ In the r«^Utrv of archbishop Islip, tliere is a se- 

3 uostratioa of the bene^ces of divers clergymen refu.<Ung to moke 
ua exhibits in a visitation. Gibs. 1545. 

And aftei'wards but half the said accustomed Joes'} Lindwood, 
s|)eaking of the letters of orders to be exhibited by stipendiary 
curates going from one diocese to another, saith that after the 
arclwleacon or his official or other ordinnj’y hath satisfied bunself 
of their orders and of their life and conversation, they may lie 
admitted to officiate, and their names ought to be entered in the [ 21 ] 
register of such ordinary; whereupon in other visitations or in¬ 
quiries their letters of orders ought not to be re-inspected, nor 
their names to be tntered again, seeing they are sufficiently 
known already: And so they do ill (he says) w'ho in every of 
their visitations take sometlung for the inspection and appre^ 
bation of the said letters of orders; seeing such entry ought not 
to be made but once, namely, at the first admission. Lind. 225. 

Gibs. 959. 

9. Ldm. There shall be in every dcanry two or three men. Present- 
having God before their eyes, who shaft, at tlie command of the 
archbishop or his official, present unto ihem public excesses betnade. 
of prelates and other clerks. Lind. 277. 

In every dcanry} That is, in every rural deaury. Lind. 277. 

Public excesses} That is, notorious, whereof there is great 
and public infamy; and this, although the same be not upon 
oath : but if such excesses shall not be notorious, then the same 
shaft not be presented, unless tliere be proof upon oath. Lind. 

277. 

As to the churchwardens* duty in this particular, although tliey 
have for many hundred years been a body corporate, to take 
care of the goods, repairs, and ornaments of the churcii, as ap¬ 
pears by the ancient register of Writs; yet this work of present¬ 
ing hath been devolved on tliem and their assistants, by canons 
and constitutions of a more modern date. Anciently, the way 
was, to select a certain number at the discretion of the ordinary 
to give iulbrniation upon oatli; which number the rule of the 
canon law upon this head evidently supposed! to have l>een se¬ 
lected wliile the synod was sitting, and tlie people as well as clergy 
in attendance there. But in process of time this method was 
changed; and it was directed in the citation, that four, six, or 
eight, according to the proportion of the district, sliould apjiear 
(together with the clergy) to represent the people, and to be the 
testes synodales. Gibs. 960. {a) 

But all this while we find nothing of churchwardens present¬ 
ing, but the style of die books is. The parishioners say^ The 
laymen say^ and the like, until a little before die Reformation, 


(a) Sec eii)urc{itsat'Dm 0 . 8. 
c 4 
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when ihc churchwardens began to present, either by themselves, 
or else with two or three more parishioners of credit joined with 
Uiem. And this last (by the way) is evidently the original of that 
oflice, which onr canons do call the office of sidemen or assist¬ 
ants. Gtfjs. 960. 

In the beginning of the reign of king James the first, a com- 
niissary had cite<l many persons of several parishes to apjjear 
l>cl’ore him at his vibitation; and because they appeared not, 
they were exconiinunicated. Hut a prohibition was granted; 
because the ordinary hath not power lo cite any into that court, 
except the churchwardens and sidemen. [To these be may give 
his articles, and inquire by them.] 123. 

But by Ca?i. 113. Because it often cometh to pass, that church¬ 
wardens, sidemen, ({uestmen, and such other persons of the laity 
as arc to take care l()r the suppressing of sin and wickedness, as 
much as in them lietli, by admonition, reprehension, and denun¬ 
ciation to their ordinaries, do Ibrbear to discharge their duties 
therein, cither through tear of their superiors, or through negli¬ 
gence, moie tlmn were fit, the licentiousness of these times con¬ 
sidered ; we do ordain, that hereafter every parson and vicar, or 
in the lawful absence of any parson and vicar, then their curates 
and substitutes, may join in every presentment with tlie said 
cluirchwardeiis, sidemen, and the rest above mentioned, at the 
times of visitation, it they the said churchwardens and the rest 
will present such ermrmities as are apparent In the parish: or if 
they will not, then every such ])arson and vicar, or in their ab¬ 
sence as aforesaid their curates, may tliemselves present to their 
ordinaries at such times, and when else they think it meet, all 
such crimes us they have hi chaige or otlienvisc, us by tiiem 
(being the persons that should have the chief care for the sup¬ 
pressing of sin and impiety in their jiarishes) shall be thought 
to require due reiiirmalion. Provided always, that if any man 
confess his secret and hidden sins to the minister, tor the un¬ 
burdening ot his conscience, and to receive spiritual consolation 
and cose ol mind from him, we do not any way bind tlie said 
minister by this our constitution, but do straitly charge and ad¬ 
monish him, tliat he do not at any time reveal and make known 
to any j)crson whatsoever, any crime or offence so committed to 
his trust and secrecy (excej)t they be such crimes as by the laws 
of this realm his own life may be called in question for concealing 
the same) under pain of irregiiiarity. 

And by C(ih, lib. It shall be lawful for any godly disposed 
[ 23 j person, or tor any ecclesiastical judge, upon knowledge or notice 
given unto him or them, of any enormous crime within bis juris¬ 
diction, to move the minister, churchwardens, or sidemen, as 
tiiey tender tJie glory of God and reformation of sin, to pre¬ 
sent the same, il they shall -find sufficK'nt cause to induce 
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them thereunto, tlmt it may be in due time punished and re* 
formed. 

Provided that for these voluntary presentments there be no fee 
required or taken. 

10. Bonijacr, M^e do decree, that laymen, when inquiry shall Tobemade 
be made by the prelates and judges ecclesiastical for correcting 
the sins and excesses of tliuse that ure within tljelr jurisdiction, 
shall be compelled (if need be) to take an oatli to speak the truth. 

Lind. 109. 

And that ordinaries are impowered by the laws of the church 
to require an oath of the icstex synodales^ appears, not only from 
this constitution, but also from the body of the canon law. And 
the same practice o(' administering an ontli appears in the ec¬ 
clesiastical records of our own church; where it is often entered, 
that the presenters were charged upon their consciences, to dis¬ 
cover whatever they knew to want amendment in things and 
persons. Gibs. 9G0. 

n. Om. 119. For the avoiding of such inconveniences as Articles of 
heretofore have happened, by the hasty making of bills of pre- 
seutments upon the days of visitation and synods, it is ordered, 
that always, hereafter, every chancellor, archdeacon, connnis- 
saiy, and ofticial, and every other person having ecclesiastical 
jurisdiction at the ordinaiy lime when the churchwardens arc 
sw'orn, ami the archbishop and bishops when he or they do sum¬ 
mon their visitation, shall deliver or cause to be delivered to the 
churchwardens, questmen, and sideinen of every parish, or to soim,* 
of them, such books of articles as they or any of them shall re- 
(juire (for the year following) the said chnrchw’ardens, ((U(>stineii, 
and sidcuien to ground llieir presentments upon, at such lijnes 
IIS ihev arc to exhibit them. In vvliich book shall he contaiiu’d 
the ibnn of the oath which must he taken immediately before 
every such presentment; to the intent that liaving beforehand 
time sulHcient, not only to peruse and consider what their said 
oath shall be, but the articles also whereupon they are to ground 
their presentments, they nmy J'tavtc iJiem al Inmic l)oth advisedly 
anti Irnly, to the tlischargo of their own consciences (after they 
are sworn), as becometh honest and godly men. 

Frame them at kmne'] By an entry in one of our records about [ 24 ] 
200 years ago, the ancient way of making presentments seems to 
have been, the orilinary's examination of the synodal witnesses, 
and the taking their directions and presentments by word of 
mouth, aiKl then immediately entering them in the acts of the 
visitation. And although presentments are now reijuired to bo 
framed at home, there is no doubt but every visitor hath the 
same right of personal examination that ancient visitors, had, as 
often as he shall find occasion. Gibs. 963. 

By reason of several disputes which have been made concerning 



£4 


present* 
meuts on 
common 
fame. 


[25] 


{HiBitotion* 

the articles of inquiry, the convocation hath sometimes attempted 
to frame one general body of articles for visitations; but the same 
as yet hath not been brought to effect. Gibs. 962. 

12. Can. 115. Whereas for the reformation of criminous per¬ 
sons and disorders in every parish, the churchwardens, questmen, 
sidemen, and such other church officers are sworn, and the mi¬ 
nister charged to present as well the crimes and disorders com¬ 
mitted by the said criminous persons, as also the common fame 
which is spread abroad of them, whereby they are often maligned 
and sometimes troubled by the said delinquents or their friends; 
we do admonish and exhort all judges both ecclesiastical and 
temporal, as they regard and reverence the fearful Judgment-seat 
of the highest Judge, that they admit not in any of their courts 
any complaint, plea, suit or suits, against any such churchwardens, 
questmen, sidemen, or other church officers, for making any such 
presentments, nor against any minister for any presentments that 
he shall make: all tlie said presentments tending to the restraint 
of shameless impiety, and considering that the rules both of cha¬ 
rity and government do presume tliat they did nothing therein of 
malice, but for the discharge of their consciences. 

But there is more danger now, than when these canons wei'e 
made, of actions being brought against churchwardens for pre¬ 
senting upon common tame; because the person accused in those 
days was required to answer upon oath to the charge laid against 
him, and to bring his compurgators : but the oath cx officio being 
now abolished, it seemeth not safe, to present any ])ersoii upon 
common fame only, without proof (5) 

And even when the oath of purgation was in force, Mr. Clerke 
gives a caution, that all, both churchwai'dens and others, take 
care, bow they accuse or present any person for any crime or 
fame thereof, unless they can prove cither the crime, or that the 
fame thereof arose from Just causes and strong presumptions. 
Therefore, although the fame or rumour of any crime hath been 
spread amongst many and good men, yet if it had its beginning 
from enemies or evil-minded persons, or (as is often the case) 
from the sole accusation of a woman confessing her own turpi¬ 
tude, the presentment or accusation in such case ought not to 
be general, but particular; that is, that such a fame or rather 
rumour was spread by such persons, or by the accusation or con¬ 
fession of such woman in ciiild-birth confessing her own base¬ 
ness : And then, if the persoi] accused shall proceed against the 
accuser in a cause of defamation, he shall fail in his suit, if 
proof shall be made that there was such a ^ne or rumour as was 
set forth in the presentment. 1 


(b) See i^twubtiiaaene, 8. and 17. 
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13 . It is not enough to present that such a nne hfttii committed Present- 
fornication, or the like; hut the person ought to be named with •" 
whom he committed tiie offence, and that there is a public fame *eMo™be" 
tlrereof; otlierwise upon' such a general and uncertain present^ made, 
ment, the person accused cannot know how to make his deience, 

and there may be cause of appeal. 1 229. 

14. Can, 116. No churchwardens, questmen, or sidemen of Atwiiat 
any parish, shall be inforced to exhibit their presentments to any 
having ecclesiastical jurisdiction, above once in every year where 

it hath been no oftener used, nor above twice in every diocese 
whatsoever, except it be at the bishop’s visitation : Provided al¬ 
ways, that, as good occasion shall require, it shall be law'ful for 
every minister, churchw^'l^dens, and sidemen, to present offenders 
a.s oft as they shall think meet; and for these voluntary present¬ 
ments no fee shall be taken. 

Can. 117. No churchwardens, questmen, or sidemen, shall be 
called or eked, but only at the said time or times before limited, 
to appear before any ecclesiastical judge whosoever, for refusing 
at otlier times to present any faults coniniittcd in tlieir parishes, 
and punisliablc by ecclesiastical laws. Neither shall they or any 
of them, after their presentments exliibited at any of those times, 
be any furtiier troubled for the same, except upon manifest and 
evident proof it may appear that they did then willingly and 
wittingly omit to present some such public crime or crimes as [ 26 3 
they knew to be committed, or could not be ignorant that tliere 
was tlicn a public fame of them, or unless there be very just 
cause to call them for the explanation of their former present¬ 
ments: In which case of wilful omission, iheir ordinaries shall 
proceed against them in such sort, as in causes of wilful perjury 
in a court ecclesiastical it is already provkied. 

Can, 118. The office of all churchwardens and sidemen shall 
be reputed to conliiuie, unlil the new churchwardens iliat siialL 
succeed them be sw'(>rn, which shall be the first week after Easter, 
or some week follow'ing, according to the direction of the ordi¬ 
nary; which lime so appointed shall always be one of the two 
times in every year, when the minister, and churchwardens, and 
sidemen of every parisli, shall exhibit to their several ordinaries 
the presentments of such enormities ns have iiappened in their 
parishes since their last presentments'. And tlii.s duty they shall 
perform, before the newly chosen churchwardens and sidemen 
be sworn, and shall not be suffered to pass over the said pre¬ 
sentments to those that are newly come into that office, and are 
by intendment ignorant of such crimes; under pain of those cen¬ 
sures which are appointed for the reformation of such dalliers 
and dispensers with their own consciences and oaths. 

15. Can, J16, For the jiresentments of every parish church TaforiaJc- 
or chapel, the rcdslcr of any court where they are to be exhi- »» p*C‘ 

^ o *' iciilmcnts 
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bited shall not receive in one year above 4d.; under pain, for 
every offence therein, of suspension from the execution of his 
office for the space of a month totie& qvoties, 

16. Besides being proceeded against by the censures of the 
church; it is injoinra by Can» 26. That no minister shall in any 
wise admit to the receiving of the holy communion, any church¬ 
wardens or sidemen, who having taken tlieir oaths to present to 
their ordinaries all such public offences as they are pai*ticularly 
charged to inquire of in their several parishes, shall (notwitlistand- 
ing their said oaths, and that their faithful discharge of them is 
tlie chief means whereby public sins and offences may l)e re- 
Jormed and punished,) wittingly and willingly, desperately and 
irreligiously, incur the horrible crime of pcijury; eitlier in ne¬ 
glecting, or in refusing, to present such of the said enormities 
and public offences, as they know themselves to be committed in 
their said parishes, or are notoriously offensive to the congrega¬ 
tion there; although they be urged by some of their neighbours, 
or by their minister, or by the ordinary himself, to discharge 
their consciences by presenting of them, and not to incur so des¬ 
perately the said horrible sin of perjury. 

H. 1680, Selhtf^ case. A prohibition was prayed to the arch¬ 
deacon of Exeter, because he proceeded to excommunicate the 
plaintiff, for that he, being churchwarden, refused to present a 
notorious delinquent, being admonished. And a prohibition 
was granted: for they arc not to direct the churchwarden to pre¬ 
sent at their pleasure; but if one churchwarden doth refuse to 
present, he may be presented by his successor. Frccm, 298. 

17. C'a7i. 121. In places where the bisliop and archdeacon 
do by prescription or composition visit at several times in one 
and die same year; lest for one and the self-same fault any of 
bis majesty’s subjects should be challenged and molested in 
divers ecclesiastical courts, we do order and appoint, that every 
archdeacon or his official, within one month after tlie visitation 
ended that year, and the presentments received, shall certify 
under his liand and seal, to the bishop or his chancellor, the 
names and crimes of all such as are detected and presented in 
his said visitation, to the end the chancellor shall henceforth for¬ 
bear to convent any person for any crime or cause so detected or 
presented to the archdeacon. And the chancellor, witliin tlie 
like time after the bishop’s visitation ended and presentments re¬ 
ceived, shall, under his hand and seal, signify to the archdeacon 
or his official, the names and crimes of all such persons, which 
shall be detected or presented unto him in that visitation, to the 
same Intent os aforesaid. And if these officers shall not certify 
each other as is here {:M*e$cribed, or after such certificate shall 
intermeddle with the crimes or (lersons detc<‘ted and presented 
In each other’s visitation; then every of them so offending shall 






l>e suspended from all exercise of his jurisdiction, by the bishop 
of the diocese, until he shall repay the cost and expences whidi 
llie parties grieved have been at by that vexation. 

18. Crimes evident and notorious, whether they be immoralities Churcb- 
in persons, as lewdness, swearing, drunkenness, and such like; 

or delects in places, as the want of repairs; or of utensils in SIS? pre- 
churches, churchyards, and parsonage-houses; are not only in sentmetas. 
their nature merely spiritual and ecclesiastical, but in the chief 
heads thereof (as fornication, adultery, and tlie repairing of 
churches and churchyards) by the statute oi' Circutusprclc agdiist 
131., not liable to prohibition: Aud therefore if oflenders 
being presented, do escape unpunished, it must be owing either [ 28 ] 
to the want of prool^ or the want of prosecution. Oids. y86. 

As to legal proof; in case the party presented denies the fact 
to be true, the making good the truth of the })resentmcnt, that 
is, the furnishing rhe court with all proper evidences of it, un¬ 
doubtedly rests upon the person presenting. And as the 
spiritual court in such case is intitled by law to call upon cliurch- 
wardeus to support their presentments; so are churchwardens 
obliged not only by law (Dr. Gibson stiys) but also in conscience, 
to see the presentment ellectually supported; because to ileny 
the court those evidences which induced them to present ujX)U 
oath, is to desert tlieir presentment, and is little better, in point 
of conscience, than not to present at all; inasmuch as through 
their default the presentment is rendered ineffectual, as to all 
piiqioses of removing the scandal, or reforming the offender. 

And from hence he takes occasion to wish, tliat the parishioners 
would think themselves lx)und (as on many accounts they cer¬ 
tainly are hound) to sup|)orl their churchwardens, hi seeing tliat 
their presentments are rendered elleclual. In any point which 
concerns the repairs or ornaments of churches, or the providing 
conveniences of any kind lor the service of Gotl, when such 
delects as these are presented, the spiritual judge, immediately, 
and of course, injoins the churchwarilen presenling, to see tlie 
defect made good, and supports him in repaying liiraself by a 
legal and reasonable rate upon the parish. But what he intends 
is, the supporting the churchwardens iti the prosecution of such 
immoral and unchristian livers, as they find themselves obliged 
by their oath to present, ns Ibmicalors, ailultercrs, common 
swearers, drunkards, and such like; whose example is of per¬ 
nicious consequence, and likely to bring many evils upon the 
parish. Id. 

19. In all visitations of parochial churches made by bishops PnKur- 
and archdeacons, the Iaw*hath provided, that the charge thereof 

shall be answered by the procurations then due and payable by 
the inferior clergy; wherein custom, as to the quantum, shall 
prevail. Go(Llntrod.\^. 
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20. These procurations were anciently made, by pt'ocuri^g 
victuals and other provisions in specie; concerning which the 
following constitutions have been ordained: 

London. VVe forbid arclidencons, deiuis, and then* ofBcials, 
to make any exactions upon their clergy. Lind, 221. 

Langton. . That archdeacons may not be burdensome to the 
churches subject unto them, we strictly injoln, that they do not 
exceed the number of horses and men j)rescrihed by the genet'ol 
councils and that they do not presume to invite strangers with 
them to the procuration made for them on occount of their 
visitation. But if the rectors of the churches, in honour of the 
archdeacon, will invite any, we do not forbid it. But the arch¬ 
deacons the.iiselves shall invite none, lest they who would not 
burden the churches by their own coming, should yet burden 
them by those whom they should invite. And that there may 
no occasion to invite any, we do forbid the archdeacons to 
hold any chapter on the day of visitation at the church which 
they visit, unless it be in a borough or city. And we injoin the 
archdeacons, that they do not in any xcise receive procuration 
without reasonable cause, but only on the day when they person- 
idly visit the church; anil that they do not extort money from 
the church as a fee or ransom for not visiting. Lind. 219. 

Prescribed by the general conncil] That is to say, five or six : 
but herein a regard ought to be had to the custom of the country 
or place. JJnd. 220. 

jji any iw/sc] That is, neither in victuals, nor money, nor any 
thing in lieu thereof Id. 

Personally visif] But yet, if through infirmity or any other 
lawful cause, the archdeacon be hindered from visiting in person, 
he may exercise the office by another ; and in such case the pro¬ 
curations shall be paid. Id. 22 J. 

Olkob. The archdeacons shall not burden the churciies with 
superfluous expenccs, but only require moderate procurations 
when they visit; raid shall not bring strangers witli them, but 
demean ffiemselves modestly both in regard to tlieir attendants 
and tlieir Jiorses. Atlion. 53. 

Othob. The church visited ought in reason to entertain the 
visitor: but where no visitation is, there shall be no procuration; 
and if any person shall take any thing, he shall be suspended 
from the entrance of the church, until he make restitution. And 
the bishops and other inferior prelates, when they visit, shall not 
burden the clergy with a superfluous nunjber of attendants or 
horses, or otherwise iii expences; and if they do, the clergy shall 
not ol)ey them in that behalf; and any sentences of excom¬ 
munication, suspension, or interdict, on occasion thereof shall be 
void. Alhon. 114. 

Stratford. No procuration shall be due, without actui^y 
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visiting: And if any shall visit more chnrches than one in one 
day, he shall have but one procifration, to be proportioned 
amongst the said churches. And because sometimes the retinue 
of a visitor exceedeth the number of men and horses appointed 
by the canons, so that they who pay their procurations in victuals 
are excessively burdened beyond the rate which is usually paid 
in money; it shall be in the choice of the visited, to pay the 
same in money or in provisions. Und^ 223. 

21. And this last constitution, by putting it in the choice of 
the incumbent, whether he would entertain the visitor in provi¬ 
sions or comix)und for it by a certain sum of money, was the 
cause of the custom generally prevailing afterwards, and which 
now universally obtaineth, of a fixed payment in money, instead 
of a procuration in meat, drink, provender, and other accommo¬ 
dation. Gibs. Tracis, \S, {^) 

22. Procuration is due to the person visiting, of common 
right: and although originally due by reason of visitation only, 
yet the same may be due withoiit actual visitation. The fore- 


(4-) Tliese proxies are now part of the settled revenue of the bi¬ 
shop’s see; the king himself pays them for his appropriations, as the 
abbeys did before the dissolution when they had appropriated 
churches. In the great Irisli case of Procurations,. 2 1. The 

King V. Sir Ambrose Forth, Davis's Rep. 1it was held, (p. 3.) First, 
That as the service of the tenant In repairing a castle, having been 
commuted into a money rent, is payable though the castle is demo¬ 
lished (Sir fViUiatn CapeV^ case, cited 4 llcp. 88 o.); so for the same 
reason, though benefices impropriate become a lay fee, and being in 
lay hands are not visitable, and though religious houses arc suppressed, 
still the ascertained sums given as and retaining the nanjc of procur¬ 
ations, and by ancient composition made parcel of the settled reve¬ 
nues of a bishop, shall remain for ever without being subject to 
extinguishment. Nor shall their origin be eixaniiued or brought Into 
question, more than that of pensions or portions of tithes arising out 
of many abbeys and impropriate rectories- Secondly, (p. 4.) That pro¬ 
curations being in their original nature duties payable for visitation, 
were granfablc to the king as head of tlic church, who might take the 
same, specially because the said duties wei e converted into a sum 
certain in the nature of a pension; and that being so graiitable to the 
king, aii>/io/>might so grant the same, beihg part of his see. {\‘i EUz. 
c. 10*§3. is contra in England.) Thirdly, (p. 4.) That the unity of 
possession of procurations with the impropriaie rectories by the reli¬ 
gious houses out of which the procurations arc payable, does not 
extinguish the latter in tlie liands of tiie king, but suspends the pay¬ 
ment thereof for tlie time, till the king by his grant severs one from 
the other; and this (p.O.) is assimilated to the case of tithes. For 
as tithes are due to lay persons who have purchased impropriate rec¬ 
tories, though tliey give no instruction (which was the origin of 
tithes); so proxies are due to ordinaries out of the impropriations of 
the dissolved religious houses, thobgh their vWtntion has ceased. 
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going^ cM\st!tutions limit the payment, whether in provisions or 
money, to actual visitation, and warrant the denial of them when 
no visitation is held. Upon which a doubt hath been raised, 
whether those archdeacons who are not permitted to visit, but 
are inhibited from doing it in the bishop’s triennial visitation, 
have a right to require procurations tor that year. They who 
have maintained the negative, build their opinion upon the 
express letter both of the ancient canon law, and of our own pro¬ 
vincial constitutions. But others, who undertake to defend the 
rights of the archdeacons, allege, that though it might be rea¬ 
sonable that they lose their procurations, in case they neglect 
their office of visiting (which, by the way, was all that the ancient 
constitutions meant), yet tliat reason doUi not hold when they 
are restrained and inhibited from it; and that procurations are 
rated in the valuation of king Henry the eighth, as part of tlie 
revenues of every archdeiicon, who therefore pays a certain an¬ 
nual tenth for them; and the law could never intend the payment 
of the tenth part every year, if there had been any year in which 
he was not to receive the nine parts. Which two arguments 
(Dr. Gibsoii says) are so strong in favour of the nrchidiaconal 
rights, the first in reason, and the second in law as well as rea¬ 
son, that no more neetl to be said upon that head. Gibs. 975. 
[And see Sir Ambrose Foi'UCs case, Rcsohiiion 3d, in the last note.] 

23. Procurations are suable only in the spiritual court, and 
are merely an ecclesiastical duty. />. Jlmjm. 4-50. 

And may be levied by sequestration, or other ecclesiastical 
process. Gibs. 154G. 

24'. JL 7 G. Saimdcrson and Clrigett. Dr. Clagett, archdeacon 
of Sudbury, commenced a suit in tlic consistory court of the 
bishop of Norwich, against Sauiiders()n, as proprietor or curate 
of the impropriate rectory of Aspal in Suffolk, for the annual 
sum of 6 j. Sd. as a procuration or j)roxy due to the archdeacon 
for visitations. Sauiulersoii moved the court ol’king’s bench for 
a prohibition ; and suggested that this rectory of Aspal was 
time out of mind a rectory impropriate, without any vicar 
endowed; that all the tithes and profits within this rectory time 
out of mind belonged to the proprietor thereof, who at his own 
expence used to provide a curate to celebrate divine service at 
the parisli church of Aspal. But it was denied bv the whole 
court, who delivered tlrcir opinions .• 1. That this was 

an ecclesiastical duty, and therefore properly suable for in the 
spiritual court. 2. That it was claimed both by and from an 
ecclesiastical ])erson, which made it lire stronger. 3. That 
though there was an impropriation in the case, still there must 
be a curate, to take care of the souls of the pai*isluoners ; and 
that curates as well as other persons must stand in need of 
bishops* or archdeacons* instructions and visitations Ctmse- 
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queatly* - 4. That -the ordinary or archdeacon ought to be al¬ 
lowed Gx his procurations, what hatl been usually paid for it, 
which here appeared to 6s. Sd. 5. That where a thing is 
claimed by custom in the s]iiritual court, it must be intended 
according to their construction of a custom; and by their law 
forty years moke a custom or prescription. 1 Pcere W. 657. 
•S^r.421. 

25. If there be a parsonage and a vicarage endowed, only 
one is to pay procurations; but which of them must pay is to 
be directed by custom, or the endowment, if extant. Deg, j), 2. 
c, 15. 

26. Stratford, A chapel of ease shall be included in 
the procuration of the mother church. Lind, 223, Deg, p, 2, 
c, 15. 

27. Churches newly erected shall be rated to procurations, 
according to tht! proportion paid by the neighbouring churches. 
Gibs. 976. 

28. Donatives and free chapels pay no procurations to any 
ecclesiastical ordinary, because they arc not visitable by any. 
Deg.}}. 2. c. 15. 

Places exempt^, as to other matters, are treated of under 
the title |3rniltac0. 

Synod^ or cathedrafica, and pcntecostalSi are treated of under 
their respective titles. 

^ii0tfattou of the Sick. See &jcfe. 


Ctlmformttp* See public tt)QC 0 inp. 

Mmoii. 

1. union or consolidation of churches ought to be founded 

upon good canonical reasons. And tlie principal reasons 
assigned by tlie canon law are, for hospiUility, nearness of the 
places, want of inhabitants, poverty or smatlne.ss of the living. 
Which circumstances arc specially inquired into before the 
union, and (some, or all of them, as the Case is) are recited in 
the preamble to the act of union. Gibs. .920. 

2. And in such case, by the common law of the realm, the 
ordinaries, patrons, and incumbents may make a consolidation 
or an union of the two churches into one. 1 Satic. (5) 
HngheSi c, 28. 

^5) ffarman v. Renew. I>ut the unluu of parishes was not at 
VOL. IV. 
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Restraint 

churches in one, or of a church and chapel in one, the one 
of them not being above the yearly value of 6/. (c) in the 

common law. S. C> 3 Salk, 89. Skinn. 616. S. P. So in the 
vacancy of the churches they may be united by the ordinary, with 
assent of the patrons; and it is sufficient if the union is afterwards 
conBrmed by the king. 2 RoL718. /. 45. But in stat. 10 C>, for 
uniting livings in Ireland, it was resolved they could not be united 
daring vacancy. The King v. Archbishop of Armagh^ Stra. 516. 
It is not material who begins the union, the bishop, patron, or king. 
2 Rol. 77.8. /. 50. But an union made on false suggestions is void. 
Id. 1, 15. Cro. El. 501. Nor will simultaneous presentation of 
churches for two hundred years make an union thereof. Sav, R. 17. 

(6) 2 Rol, 778. 1. 36. Bro. tit. Appropriation, 

(c) [But this act being in the affirmative only, and not in the 
negative, an union may still be made at common law of churches of 
greater value than are mentioned in the act 37 H.8. c, 21. Austyn 
V. Tvjyne, Cro. El. 500.] 

By 21 H. 8. c. 13. ^ 9. if any person having one benefice 
with cure, of the yearly value of 8/. or above, take any other witli 
cure, and be inducted in possession of the same, then immediately 
after such possession the first benefice shall be void. And by § 10. 
it shall be lawful for the patron to present; any licence, union, or 
other dispensation to the contrary thereof notwithstanding. By 
which word tinion there is meant not a perpetual, but a temporary 
union during the life of an incumbent. Gibs, Cod, 970. Art, 7. 
And this is there clearly proved, first by the words of the union, and 
also by the c^c of Page v. Bp. of London, Cro> 719, 720. 
For, where the union is perpetual, the two churches are become soi 
much one, that a second benefice may be taken by dispensation 
within the statute of pluralities. Gihs. ubi supra. But, though it 
was holden iu Digby's case, 4 Co. 78., that institution alone to a 
secOhd makes a first benefice void, so that no dispensation will 
operate to make them tenable together; yet per curiam, Digby’s 
ease extends only to di^pcnsations, and is by no means a general 
rule. iBp. of Lincoln and Whiteheads. Wolfersian'\ \ Blaekst, Rep. 
494. [iSeafyu. c^c reo.is tliereadded.3 Serf, Hills MS> Notes. [And 
ill the case of an union by ecclesiastical law, there is but one institu* 
tiou. See HcattiJ. ficc. 6 Taant.5\. As to temporary union for the 
life of the incumbent, see 3 vol, 98.3 

12 


(Union. 

And in such case, it is said, that the conseut of the kineds 
nc^ at all necessary, albeit he hath an interest in the ohurcbea 
in the case of lapse. For by the ancient canon law, the licence 
of the pope was not necessary; nor hath the licence of the king 
been judged necessary since the reformation, inasmuch as unions 
have been ordinarily made without such licence; howeverv in 
some few instances, it may have been desired and obtained, for 
the greater caution. Austyn v. Twyne, Ct'o. Eliz, 500. (6) Gibs. 
916.920. Wats.c.\8. 

S. Bv the 37//. 8. c. 21. An union or consolidation of tw 
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kii^s books, and not distant from the other above one mile, 
nrny be made by the assent of the ordinary and ordinaries of the 
diocese where such churches and chapels stand, and by the 
assents of the incumbents of them, and of all such as have a just 
right, title, and interest to the patronages of the same churches 
and chapels, being then of full age; wbicli unions and consolid- 
atiofiii so made, shall be good aiia aviillabie in the law, to continue 
for ever, in such manner and form, as by writing or writings 
under the seal of such ordinaries, incumbents, and patrons shall 
be declared and set forth. 

Provided, that where the inhabitants of any such poor parish, 
or the more part of them, within one year next after the union 
or consolidation of the same parish, by their writing sufficient 
in the law, shall assure the incumbent of the said parish for the 
yearly payment of so much money as, with the sum that the said 
parish is rated and valued at in the court of first fruits and 
tenths, sliall amount to the full sum of 8/., to be levied and pakl 
yearly by the said inhabitants to the said incumbent and his 
successors, all such unions or consolidations made of any such 
poor parish as aforesaid .shall be void and of none effect. 

4. By the same statute it is provided, that all unions and cou> 
solidations, to be made of any church or chapel within any city 
or town corporate, without the assent of the mayor, sheriffs, 
and commonalty of such city, or without the assent of the body 
corporate of other towns corporate, by the names of their cor- 
(Kirations in writing under their common seal, shall be void. 

And by the 17 C 2. c. S. Forasmuch as the settled provision 
“ for ministers in most cities and towns corporate is not suf- 
“ Bcient for the maintenance of able ministers fit for such places, 
“ whereby mean and stipendiary preachers are entertained to 
“ serve the cures there \ who wholly depending for their main« 
“ tetiance upon the gocid will and liking of their auditors, have 
‘‘ been and are hereby under temptation of too much complying, 
“ and suiting their doctrine and teaching to the humour rather 
“ Ulan good of their auditors; which hath t)een a great occasion 
“ of faction and schism, and of the contempt of-the ministry:” 
it is enacted, that in every city or town corporate and their liber¬ 
ties, which have a mayor and aldermen, and particular justices 
of the peace by charter or commis.sion, or bailiff or baillfts, or 
other chief officer or officers, and other assistants, by like charter; 
and where two or more churche.s or chajiels, or a church and a 
chapel, and the parishes thereunto belonging, do lie within the 
said corporation or liberties thereof, convenient to im united, 
in SQoh cases the bishop of the diocese where such parish or 
parishes are, with the c-onsent of the mayor, aldermen, and 
justices of the peace, bailiff or baillfts, or other chief officer or 
officers, or the major part of them, nncl of the patron or patrons 
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of-such churches or chapels, shall or may, according to due form 
of law, unite the said churches or chapels, or any of them, and 
shall appoint at which of them the parishioners and inhabitants 
shall usually meet for the w’orship of God, and which of them 
shall be uniteil and annexed unto the other, which shall be the 
church presentative, unto wliich all presentations shall thereafter 
be only made, and unto which the parishioners shall resort as 
their proper church; and after such order made, the said 
churches or cliapels shall accordingly for ever stand unitetl. 
And the parishioners, landholders, and inhabitants shall, as any 
of them become voul, from thenceforward pay all such tithes 
and other duties, as did belong to the incumbent of any of the 
churches or chapels so united and annexed unto the iucumlxiiit 
of the said presentative church or chapel unto which such other 
shall be so united and annexed as aforcsaid. § 1. 

But notwithstanding any sucli union to be made by virtue 
hereof, each of the parishes so united shall continue distinct as to 
all rates, taxes, parochial rites, charges, and duties, and all other 
privileges, liberties, and respects whatsoever, other than what is 
hereinbefore mentioned and specified ; and churchwardens shall 
be elected and appointed for each parish as tliey were before 
such union made. § 2. 

And where one or more of the said churches or chapels so 
united shall be full at the time of making such union, the said 
union siialltakc effect for every such church or chapel, upon the 
first avoidance after such union made. § 3. 

And the several patrons shall present by turns to that church 
only which shall reinaiu and be jiresentative from time to time, 
in such order as the said bishop, witli the consent of the said 
mayor, aldermen, and justices of the peace, bailiff or bailiffs, or 
other chief officer or officers, within such parishes, or the major 
part of them, and of tlie patron or patrons of such churches or 
[ 35 ] chapels, shall determine and decree for the preservation of their 
respective rights therein, respect being therein had to the differ¬ 
ences of the values of tlie yearly maintenance belonging to such 
churches or chapels, or any of them. § 4. 

Saving to the king all the tenths and first fruits of all such 
churches and chapels so to he united, according to their rates 
and valuations in tlie office of first fruits and tenths; and also 
reserving all procurations and pensions to all pei'sons to whom 
tliey are and have been, or shall be due and payable, § 5. 

Provided, that no union of parishes or places to be made by 
virtue of tills act, shall commence or be effectual in law until 
it be registered in the register-book of tlie bishop of the diocese; 
w'hich ihc register is hereby required to do- § G. 

Provided, that no union made by virtue hereof ihall be good 
and effectual, where the settletl maintenance belnuiring to (lie 
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parsons, vicars, and incumbents of the church or chapel, or 
churches or chapels so united, shall exceed the sum of 100/. 
a year, clear and above all charpfes and reprizes; unless the 
re‘-j)eclive parishioners, or the major part of them, under their 
hands desire otherwise. § 7. 

Provided, tiiat every minister settled as aforesaid incumbent 
of any church or chapel, or churches and chapels, united accord¬ 
ing to this act, shall be full and lawful incumbent thereof to all 
intents ajjd purposes; so as such minister be a graduate in one 
of the universities of this kingdom. $ 8. 

And by the 4- fV. c. 12, Where one of the churches united 
by virtue of the said last-mentioned act was at the time of such 
union, or shall afterwards be demolished, in such case, as often as 
the church which is niatle the church presentative, and to which 
the union was made, sliall bo out of repair, or there shall be need 
of decent ornaments for the perlbrinancc of divine service 
therein, “the parishioners of the {nnish whose church shall then 
be down or demolislicd, shall bear and pay t(>wards the charges 
of such rej)airs and decent ornaments, such .slioreand proportion 
as the archbishop or bishop that shall make such union shall 
by the same union direct and appoint; and for want of such 
direction and appointment, then one-third ])art of such charges 
of tlie repairs and decent ornaments which shall be made or 
provided; and the same shall be rated, taxed, and levied, 
and in default thereof such process and proceedings shall be 
made, as if it were for the reparation and finding decent [ 3G ] 
ornaincnts for their own parish church, if no sucli union had 
been made. § 2. 

Put if both churches arc standing, tlieii the repairs and 
ornaments shall be provided for as they wei*e at the common 
law; that is, by the parishioners of each parish respectively. 

Gils. 919 . 

5. Unions J'vturo^ as well in jirecsnili, are good. And Union may 
therefore if tw'o churches are full, and one is duly united to the ^ 
other in fnturo^ when either shall become void; the surviving 
incumbent may enter upon the void living without any other title 

than that which he received from the act of union. Gibs. 920. 

6. Hy the union of two chtirchCvS, no change is made in the 
advowsons : 'J'hat is, not only all rights are reserved to the 
patron or patrons, as before, but the nature of the advowsons 
continues the same; as if one be appendant, and the other hi 
gross, and llial which is appendant Ls made the presentative 
church, and the patron of the church in gross hath the first turn, 
yet shall not the whole advowson be in gross, but it shall remain 
appendant for his turn who was patron of the advowson append¬ 
ant, and in gross for his turn who was palnm of the advowson in 
gross. Which being so, (that is, the advowsons, not only as tt. 
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the right, but eveti as to the nature of liiem, remaining the 
same ns i^fore,) it seems to be an nnreasonable doubt, whether 
bbhops and other ecclebiastical persons can consent to an union 
by the statutes of the 1 lil/iz. and IS Eliz, Gibs. 920. Wats. c. 16. 

7. Two churches parochial being united at the common law, 
the reparations shall remain several as before. Which was the 
reason why the aforesaid act of the 4 W. was found necessary, 
to make it otherwise in the churches that had been or should be 
united in virtue of the statute of the 17 Car. 2. For before 
that, the inhabitants, even of a demolished church, were not 
obliged to contribute to the reparations of the church remaining, 
to which they were united. Gibs. 921. 

8. The payment of first fruits and tenths, as before, are 
specially reserved in the aforesaid statutes: and the same, 
together with all other payments and duties to the bishop, 
archdeacon, and the like, and even the fees of institution, are 
reserved of course in perpetual unions, whether w'ithiu the said 
statutes or not. Gibs. 917. 

9. By the union, the two churches are become so much one, 
that a second benefice may be taken by dispensation within the 
statute of pluralities. Cro. Eliz. 720. (rf) Gibs. 920. 

10. If a church parochial be united to a prebend in a cathe¬ 
dral church, and a clerk is collated to the prebend, and after 
installed in the cathexlral, altliough that the parish church lie 
not in the same diocese with the cathedral, yet the clerk thereby 
hath possession thereof, without any presentation, institution, or 
induction ; because, by the union, the parish church is become 
the corps of the prebend. Wats. c. 16. 

11. After a union is made, if any (]uestion doth arise coucern- 
ieg llie vdidity tliei eof, this may not be tried in the temporal, 
but only in the spiritual court; unlc.ss it be such union, as is 
restrained by the aforesaid statutes. Wais. c. 16. 


(d) Pafre V. Bj). of London. Where three parish churches had 
been united by 22 Car. 2. c« 11. it was held that the benefice may 
be described in pleading, as one rectory. WiUon, q. t. v. Van Mil- 
dart-, 2B. Sf P.S^. Dy.'lS^.b. [When two churches are united 
by act of parliament, after the next avoidance of both, the patron 
cannot present to tl»e united vicarage upon the next avoidance of 
one. Harding v. Bp. <f Winton, C. P. M. 18 6.3. 2Bta. R. 
\l62i. But the union may direct that one chui^ shall be extinct. 
Sec ib. Crooke’s case, 1 Skoiv. R. 203. Union does not extinguish 
the tithes or a modus. 8 Salk. 165. The impropriator of a rectory 
who names the curate to a church, shall be the patron aft^ the union 
, of the church with another parish. Bp. of London v. Mercers Com- 
pani^, Sira, 925. In which case the whole effect of the union of 
parishes, after the fire of London, is discussed; and see also 3 Lev. 96. 

160. 8'lr{Ra.6]6.] 



Litton. 

CBy dS Geo, S. c. I2S. $ 26. In cases in which one living liag 
been united to another, and the lands of one such living sold to 
redeem the land-tax on both, such sales shall be oonfirmed; 
and all such sales hereafler to be made for such purpose shall 
be as valid as if made merely for redeeming the l^nd-tax charged 
on the land of the living, the land belonging to which has been 
so sold, and as if such living had not been united to any other 
living; but iu case any consolidated livings, the land-tax charged 
on which hath been or shall be so redeemed, shall at any time 
become disunited and held by different incumbents, the incumbent 
of the living, tlie land whereof was sold to redeem the land-tax 
on both, sliall be entitled to an annual rent-charge issuing out 
of the other equivalent to the land-tax charged on it.] 

(Hinuemtp* See CQlfcge0. 

S^otDatue. See 


^usurpation. 

X^HEN a stranger that hath no right, presenteth to a church, 
and his clerk is admitted and instituted, he is said to be 
an usurper, and the wrongful act that he hath done is called an 
usurpation. This is the definition given by Lord Coke {7) i and 
with regard to the first step towards an usurpation which he 
there mentions, viz. presenting, it is to be observed, that a pre¬ 
sentation made Iw a stranger, if it be void in law (as in the case 
of simony, or of a presentation to a donative, or to a church 
that is full), makes no usurpation against tlie rightful patron; 
as neither doth a presentation, where between tlie usurper and 
the i^rson upon whom the usurpation is made U»ere is privity 
in blood, as in the case of coparceners; or privity in the estate, 
as between lessor and lessee, grantor and grantee, joint-tenants, 
and tenants in common. In none of these cases is the act of 
presenting the foundation or commencement of what the law 
calls an usurpation. And as to the second step mentioned in 
the aforesaid definition (viz. being admitted and instituted), it 
must be an admission upon a presentation made; and by con¬ 
sequence not a collation by the bishop j nor the institution of a 
clerk, who pretending himself to be patron of a church that is 
void prays tl>e ordinary to admit and institute him, and (without 
a presentation in form) obtains institution. Giks, 782. 

(7) Co. and see Com, Dig.xh, Etglise. (H 14.1 
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^Is n it is s^aid, ihnt no usurpation in time of war ji^ittetk the 
ri^t patron out of posj^iession, albeit the incumbent come in by 
institution, and induction; and time of war doth not only give 
privilege to them that be in war, but to all others within the 
kingdom; and although the admission and institution be in 
time of peace, yet if the presentment were in time of war it 
putteth not the right patron out of possession. 1 hist. 249. 
Wa/s, c. 20. 

And the reason of this seemeth to have been, because 
{mciently in the time of war the courts were shut up; so that 
the true patron might not have an opportunity to bring his 
quarc imjieiUi within the six months. 

For to complete an usm'pation, the usurper must be in 
peaceable possession for six inontlis. At the common law', if a 
stranger had presented his clerk, and he had been admitted 
and instituted to a church whereof any subject had been lawhd 
patron, the patron had no other remedy to recover Iiis twlvowson 
but a writ of right of advowson, wherein the incumbent was 
not to be removed: And the reason of this was, i. To the 
intent that the incumbent might quietly intend and apply himself 
to ins spiritual charge: And 2. The Jaw intended, that the 
bishop that had cure of souls within his diocese [would admit and 
institute an able man for the discharge of the pastoral duty, and 
that the bishop would do right to every patron within his diocese.] 
But since the statute of the J 3 Ed. 1. ^Westm. -Src.] ■5- § 3. to 
enable the usurper to plead plenarty [of the church of his own pre¬ 
sentation] against the trtie patron, so as to debar him absolutely of 
that turn, [unless the writ of da'tremprcsentmnif, ovquarc impedit, 
be purchased within six months. Sec 1 voi. p. 34.] 

it is not enough that the usurper do present duly, and his pre¬ 
sentee be admitted, instituted, atid inducted, but also that the 
church hath been full by the space of six months, and no 
writ brought to recover the presentation: for within the six 
inontlis the pairon may bring liis writ of quare inipcdit or darreiyi 
prcsaitmcnl (as the case requires), and recover his presentment 
and possession of the advowson; but if neitlier of these writs be 
brought within the six months (that is, so as to bear teste within 
that tiiiie) die incumbent is in for life, and the usurpation com¬ 
plete. 1 Inst. 344. Wats, c. 13. 

And heretolbre, if an usurper presented, and the clerk was 
instituted and inducted, and the true patron did not bring liis 
[ 39 ] quot e imptedit within six months, in some cases he did not only 
lose his turn for that time, but his presentation was gone for 
ever. Wats. c. 7. 

Thus ill the case of -Ashhij and tVliitey E. 2 An., it was said 
by Holt, chief justice, that if the purchaser of au advowson in 
fee simple, before any presentmenl, suffer an usurpation, and 



^0tnr^atioit. sd 

six months to pass without bringing his tpurre. impedit^ he hath 
lost his right to the advowson, because he hath lost his q}iare 
impedity which was his only remedy; for he could not maintain 
a writ of right of advowson; and llioiigh he afterwards usurp, 
and die, and the advowson descend to his heir; yet the heir 
cannot be remitted, but the advowson is lost for ever without 
recovery. For where a man hath but one remedy to come 
at his right, if he loses that his right is gone. Z,. llaym. 954. 

But now by the statute of the 7 Aii» c. 18. Forasmuch as 
the pleading in a qfiarc impedit is ibund very difficult, whereby 
many patrons are eitlser defeated of their rights of presentation, 
or put to great charge and trouble to recover their right; it is 
therefore enacted, that no usurpation upon any avoidance in 
any church, vicarage, or other ecclesuistical promotion, shall 
displace tlie estate or interest of any person entitled to the 
advowson or patronage thereoii or turn it to a right; but he 
that would have had a right if no usurpation had been, may 
present or maintain his qiutre imped'd upon tlie next or any other 
avoidance (if disturbed) nolwithstanding such usuq)atioii. (8) 

[So tliat the title of usurpation is now much narrowed, and the 
law stands on this reasonable foundation : that if a stranger 
usurps my presentation, and I do not pursue my right williin 
six months, 1 shall lose that turn without remedy, foi* the peace 
of tlie church, and as a punishment for my own negligence; but 
that turn (since 7 Ann^ c, 18.) is the only one I shall lose thereby. 
Usurpation now gains no right to the usurper, with regard to 
any future avoidance, but only to the present vacancy; it cannot 
indeed be remedied after six months are past; but during those 
six months it is only a species of disturbance. 

Disturbers of a right of advowson may be then three persons; 
the pseudo patron, his clerk, and the ordinary: the pretended 
patroiiy by presenting to a church to whicli he hjis no right, and 
thereby making it litigious or disputable; the clei ky by demanding 
or obtaining institution, which tends to and promotes the same 
inconvenience; and the ordinary^ by refusing to admit the real 
patron’s clerk, and admitting the clerk of the pretender. 3 
Comm* 244, 5. 

By statute ISEdw, 1. {West. Sec.) c. 5. §2. it is recited, that D/sturb- 
whereas sometimes an agreement is made between many claiming ancerfpre^ 
one advowson, and inrolled before the justices in the roll or by “^lurch by 
fine in this form: That one sliall present the first time, and at coniposi- 
tiie next avoidance another, and the third time a third; and so 
of many, io case there be many; and when one has presented, and j 
had his presentation, which he ought to have, according to the 

(8) This act is not retrospective. AU. Gen. v. Bp, of Litchfield. 

£.1801. 6Ves.S28. 
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form of their agreement, and at the next avoidance he to Whom 
the next presentation belongeth is disturbed by any that iras 
party to the said agreement, or in his stead: it is prcmidedL, Thfit 
from henceforth they that be so disturbed shuh have no need 
to sue a qmt'e impediU but shall resort to the roll or fine: 
and if the said concord or agreement be found in the roll or 
fine, then the-sheriff shall be commanded that he give knowledge 
unto the disturber that he be ready at some short day, contain* 
ing the space of fifteen days, or tliree weeks, (as the place 
hapiicneth to be near or far), for to shew if he cmi allege any 
thing wherefore the party so disturbed ought not to have such 
his presentation; And if he come not, or peradventure doth 
come, and can allege nothing why the party so disturbed ought 
not to have liis presentation, by reason of any thing done since 
the fine was made or inrolled, he shall recover his presentation 
with his damages. 

And where it chanceth that after the death of an ancestor 
that presented his clerk unto a church, the same advowson is 
assigned in dower to any woman, or to tenant by the curtesy, 
and such tenants in dower, or by tlm curtesy, do present, 
and after their deaths the true lieir is disturbed to present when 
the church is void; it is provided, That from henceforth it shall 
be in the election of the party disturbed whether he will sue 
a writ of quare imjicdit or of darrein pi csentinent. The same 
shall be observed in advowsons demised tor term of life or years, 
or in fee-taih] 


3Usurj>. 

1. TTSURY in a strict sense seemeth to be a contract upon the 
^ loan of money, to give the lender a certain profit for the 
use of it, upon all events, whether the borrower make any ad¬ 
vantage of it, or the lender suffer any prejudice for the want of it, 
or wlietber it be repaid on the day appointed or not. I Havo, 245* 
And iu a larger sense it seemeth, that all undue advantages 
taken by a lender against a borrower come under the notion 
of usury, whether there were any contract in relation thereto or 
no: as where one in possession of land, made over to him for 
the security of a certain debt, retains his possession after 
lie bath received ^ that is due from the profits of the land. 
1 245. 

2. Use or interest, by the civil law, is divided into lucrative 
and compensatory. Lucrative is, when it is paid where there 
hath been no advantage made by the debtor, and no delai^r 
deceit in him: and this is condemned by the civil law. Com¬ 
pensatory is, when it ks given where the thing ki't hath been 
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advantageous to the debtor, and disadvantageous to. the creditor, 
that he was nut sooner paid: and this is permitted by that law. 
Woot!» Civ. X. 213. < 

And by the civil law {S^inburn tells us) a manifest usurer 
cannot make a testament; and though he make onC) it is void 
in law concerning goods and chatteljj, unless be satisfy for 
the usury, or put in caution for satisfaction to be made. Swirib, 
101 . 

And os manifest usurers are forbidden to make testaments 
themselves, or to dispose of their goods by their last wills; so 
are they forbidden to reap any benefit by llie testament of others, 
or to be capable of any legacy of goods. Swind. 376. (f) 

3. By a constitution of Edmund archbishop of Canterbury: 
We forbid any man to detain a pledge, after he hath received 
the principal out of the after de<luctioii of the expences, 

for this is usury. Lind. ICO. 

Out €>f Ihc yrqfi.ts\ The pledge in this case must be supposed 
to be lands, cattle, or such like, out of which a profit ariseth. 
Johns, 

And by Can. 109. If any offend their brethren by-usury, 

the churchwardens, or questmen and sidemen, in the next pre¬ 
sentments to tlieir ordinaries, shall faithfully present every such 
ofifender, to the intent tliat he may be punished by the severity 
of the laws, according to his deserts: and such notorious offend¬ 
ers shall not be admitted to the holy communion, till they be re¬ 
formed. 

And in general, it is said, that by the ecclesiastical laws, if a 
man be a manifest usurer, not only his testament is void (as hath 
been said), but his body, after he is dead, is not to be buried 
amongst the bodies of other Christian men, in any church or 
churchyard, until there be restitution or caution tenderec^ ac¬ 
cording to the value of such goods. Swin, 102. (g) 


(tf) These are the anathemas of the popes, and not the rescripts 
of the emperors. See Cod. 5. 5. The punishment by the civil law 
was once a quadruple penalty* L. 2. Cod. Theod. de Uturis- But 
this seems to have been mitigated by Justiniani who contents himself 
with declaring, that whatever is paid more than the legal interest, 
shall be accounted part of the principal. Cod. 4. 32. 26. Noodt, 
de Fan. et Us. lib. 2. cap. 16. 

(?) Most of the early fathers of the church have condemned usury 
in the strictest sense, i. c. any profit made of the loan of money, as 
contrary to the divine law. Alexander 111., in the council of Lateran, 
prohibited the taking of all interest for money; and it has been ob¬ 
served, chat Gregory IX. places the chapter of usury after that of 
th0ft. But the Mosaic law, though it forbade the Jews to take inte¬ 
rest from their brethren, allowed them to take interest from strangers, 
or to borrow from them on the same terms; and ^at this law ha# 


Bjr Uh.' 
canon law. 
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4, Hy the laws of kin^ it was ordained, that the 

tels of ustirere should be fbrfhited to the king, their lauds And 
ihheritanue^ should esichcHt to the lords of * the fee, and they 
should not be buried in the sanctuary. Swm.102. I //aw. 245. 

Also it seohis^to have been the opinion of tlie makers of divers 
acts of parliament, since the reformation, that all kinds of usury 
are contrary to good conscience. I i/aw. 245. 

By the 5 & 6 Ed. 6. c. 20. (now repealed), it was enacted, that 
no person by any means shall lend or forbear any sum of money 
for any manner of usury or increase to be received or hoped for, 
above the sum lent. 

In the time of queen Elizabeth, when commerce began to ex¬ 
tend its influence, a relaxation of tlic laws against usury tbllowcd 
of course. Thus by the \%Eliz. c. 8. it is enacted, that no per¬ 
son shall lake above 10/. per cent, interest; on pain of being 
))unished and corrected according to the ecclesiastical laws here¬ 
tofore made against usury. (9) 

By the 21 Ja, c. 17. None shall take above 8/. per cetif. 
(with a proviso, that this statute sliall not be construed or 

not coademned the leading of money on interest as malum in scy and 
contrary to the law of nature and of nations, which many have thought, 
but merely prohibited it amongst the Jews, as dangerous in a politi¬ 
cal view, considering their itinerant and agricultural life, has been 
ably demonstrated by Noodt in his Treatise de Feenorc et Uswisy 
c. 10. and 11. Nearly the same rcgulatious obtained amongst the 
Romans in the iniancy of the republic; but when commerce was 
introduced mnongst them, the contract of leading money at a cer¬ 
tain profit became frequent. The highest rate of legal interest 
among the Romans, from the time of Cicero to Justinian, was the 
ceniesima or twelfth part paid every montli, amounting to 12 per cent, 
per annum; but the satirists inform us that some usurers exacted 
three, four, or even five times that profit. Justinian in his code fixed 
the legal rate of interest at 4, 6, 8, and \2per cent.y according to the 
station of the lender and the nature of the contract. Cod. 4. 52, 26. 
Various evasions of the laws, however, were practised at Home, and 
some of these were not unknown to the canonists ; for usurious pro¬ 
fit might be secured under the contract of a sale and repurchase, or 
letting to hire, or might be stipulated for in consideration of the gain 
of the borrower, or of the loss which the lender sufibred by the de¬ 
tention of his money. To these, modern money lenders have added 
the purchase of annuities; in which, as the purchaser risks his capi¬ 
tal, he is allowed to take a greater share of interest (though this 
must be within equitable bounds). Vaug/ian v. Thomasy 1 Bro.5a6, 
Heathcote v. Paignony 2 Bro. 167. But if any of these transactions 
appear from circumstantial evidence to be merely the covering of ao 
usurious contract, they are held to be within the statute of 
See Cheste^eld v. Ja^tfse/iy 2 125. . * 

(9) This act bos an express saving of the ecclesiastical jurisdiction. 
Sec ^ 9. 1 Hagg, R. 465. note. 



expounded to allow the practice of usjury in poiiit .of nelig^n or 
conscience). 

By tlie 12 Car. 2. c. 13. None shall taKe "&bove cent. 

(without any proviso). ^ ; 

And by the 12 An. sf. 2. c. 16. None shall take ebiCH’e 5l. p(r 
cent, on pain of treble value of the money lent; aiKl all contracts 
to the contrary shall be void. (A) And every scrivener or solicitor, 
who shall take for brocage, soliciting, driving, or procuring the 
loan, or forbearing of any sum of money, above the* rate of 5s. 
for the loan, or forbearing of 100^. for a yejir, or more than 12^/. 
above the stamp duties for making or renewing the bond or bill 
for loan or forbearuig thereof, or for any counter bond or bill 
concerning the same, shall forfeit 20/., half to the king and 
half to him that will sue, with costs; and be imprisoned for half 
a year. 

And therefore in these days a distinction seemeth to be made 
betwixt usury and legal interest; for what exceedeth the legal 
interest is properly usury; and he who exacteth it seemetli still C 3 
to be punishable as an usurer. 1 Dorn. 126. 

And, upon the whole, it seemeth now to be generally agreed, 
that the taking of reasonable interest for the use of money is in 
itself lawful; and consequently, that a covenant or promise 
to pay it, in consideration of the forbearance of a debt, will 
maintain an action. For why should not one who hath an estate 
in money be as well allowed to make a fair profit of it as twother 
who hath an estate in land? and what reason can there be tliat 
the lender of money should not as well make an advantage of it 
as the borrower? Neither do the passages in the Mosaica] law, 
which are generally urged against the lawfulness of all usury, if 
fully considered, so much prove the unlawfulness as the lawful¬ 
ness of it; for if all usury were against the moral law, why 
should it not be as much so in respect of foreigners, of whom 
the Jews were expressly allowed to take it, as in respect of tliose 
of the same nation, of whom alone they were forbidden to re¬ 
ceive it? From* whence it seems clearly to follow, that the pro¬ 
hibition of it to that people was merely political, and conse- 


(A) As this act declares all usurious contracts vou/, the iudorscc of 
a bill of exchange, given upon an usurious consideration, cannot 
recover, although he had no notice of the usury, and had given 
a valuable consideration for the bill. Lotov. Waller^ Doug.'lSG. 
[But relief is afforded to bona Jide holders for valuable consideration, 
of bills or notes, drawn after 10th t/ane 1818, who have no notice 
that they were given for valuable consideration, by Sir Samud RomU- 
li/‘s act, 6S G. 3. c. 93.3 If more tljan the principal and legal interest 
be paid, an action will He to recover the surplus: per Ld. Mansjiddt 
rn Smith v. Bromlcyy Ib. 696. 
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quemly doth ftot extend to any other nation. 1 Haw. 245. 
2Bumet, R^rm, 192. [_Benlham on Usury, 2d edit.] 

5®a&r0. See Cfiiict!). 
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TJISTRIBUTFON of intestates’ effects there. See 
vohiv.477. 

Tltbes in No tithe of marriage goods shall be paid in Wales. 2iL3Ed.6. 
c. 13. § 16. See 

IVial of Before the statute of 27 H. 8. c. 26. reduced all the lordships 

of Wales, which were formerly in no county, to be 
or benefices part of either English or Welsh counties, quarc impedits of 
in Wales, churches, within the lordships marchers, were impleadable in the 
king’s courts of England by originals out of the chancery directed 
to the sheriffs of the adjoining English counties, and the issue 
was tried therein; but since that act, though the jurisdiction of 
those courts is absolute over such of Uie former lordships 
marchers as are annexed to Englisfi counties, there is none over 
the rest annexed to Welsh counties, and the same rule has pre* 
vailed as to actions for lands within or without the marches. (1) 

In the argument in Lamplep and another v. Thomas and 
another (2), it is said : Writs of quare impedit have often been 
brought of churches in Wales in the king’s courts here; but 
that was either because the dispute was between the lorck 
marchers, or between the Welsh bishops and others, (the former 
of whom would obey no man in Wales,) (3) and li^cause die 
princes of Wales could not direct a writ to a bishop in Wales, 
on a quare impedit there brought, for he would not obey it (4) 
It is evident that the stewards of the courts of lordships marchers 
could not direct such a writ to those bishops. (5) But it appears 
that the king or his justices in Wales might do so ; for when the 
dominion of Wales was lawfully vested in the king of England, 
his justices there must have the same power as to the bishops 
that the justices of the courts of the princes of Wales (who 
oi'iginally founded the W^elsli bishoprics) had before: and it 

(1) See the cases collected in Vaughan's Rep. 4J1, 4Z2. to 417. 

(2) As reported in Wils. R, 197. citing Vaugh. 4C^. 

(3) 3G H. 3.f 33. A. B. as cited Vaush. R. 409, 410. 

(4) 11 /jf. 3.f 3. A. B, cited Vaugh, H. 409. 

(5) Vaugh. 




qttare impedits of churches witkin the prineipalH^ 
were frequent in Wales, and the bishops there served the writs 
cTire-cted to them. (6) 

And now by 3i&35i?. 8. c.'26. §12,13. and IS El, c. 8. 
§ 4. The justices of Wales are empowered to take cognizance of 
quare impeditSf and of all actions real, witli all powers of the 
court of C. P. in England relating thereto. 

Again, by 34&35H. 8. c. 26. §32. All actions real and 
qnare impedits, shall be sued by original writs, sealed witli the 
original seals of the courts of great session, returnable before the 
Welsh justices at those sessions; but this does not seem to ex> 
clud^ a concurrent jurisdiction of the courts at Westminster. (7) 

By 13 & 14 Car. 2. c. 4. §27. The bishops of Hereford, 
St. jbavid*s, St, Asaph, Bangor, and Llandaff, and their suc¬ 
cessors, shall take order that the said book be translated into 
the British or Welsh tongue, to be used in Wales where the 
Welsh tongue is commonly to be used: and at the same time, 
an English book shall be had there likewise, that such as un¬ 
derstand the same may have recourse thereunto; and such as 
do not understand the same may, by comparing both tongues 
together, the sooner attain to the knowledge of the English 
tongue. 

By § 26, a penalty of Si. per month was imposed on every 
parish or cbapelry, cathedral church, college, or hall, for so 
long as after ^e feast of St. Bartholomew 1662 they shall be 
unprovided with a true printed copy of tlie said book. 

Want of knowledge in the Welsh tongue is a good cause of 
refusal where the service was to be performed in that language, 
as rendering the clerk incapable of the cure; nor did it avail to 
all^^e that the language might be learned, or that the part 
of the cure he was incapable of might be discharged by a curate. 
Alhanp v. Bp. of St. Asaph, Cro, El, 119.] 

SitSnetc committed in the glebe lands. See (iDtebe 

ilnii?!?. 

through the church-yard. Sec Cj^nrrgf 
StL’ap to the church. See CDuccg* 

Weapon drawn in tlie church or church-yard. Sec 

ChurfS, 

e^-cl^ij=fo«gut; service in it. See |3ublic toor0bip* 
2SII3itDu«^fawbttiir0. See Ji*cnftco0tal0. 


(6) 10 H. 4./, 6. 11 //. G.j:3. cited Faugh. R. 4i J, 412. 

{7} See The King v. Morris, 1 Mod. 64. 68. — The King v. Aihol, 
Sira. .553. 
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law'sf&cthig Papists in particular, with regard to. will* 
^ and ad^inistrkions, is tr€at^ of under the title ]i)epcrp» 

V I, Who may make a (page 44.) 

^ II,' Qf^hat things a will may be made, (page 62.) 

III. Foym and manner of making a will; and 

* therein of appointing guardians and execu¬ 

tors, (page 77.) 

\_And qf the revocation of wills, (page 197*)J 
Also of the wills qf seamen and marines, 
(page 205.) 

IV. Of the probate qf wiUs (page 292.), and admi¬ 

nistration qf intestates* ^r?57(page 270 .) 

V. Of the duty of executors and administrators in 
making an inventory (pageSO^.), and getting 
in the effects of 'the deceased, (page 312.) 

VI. Of the payment (f debts by executors or ad¬ 
ministrators, (page 322.) 

VII. Of the payment of legacies distri¬ 

bution qf intestate^ effects, (page 392,): 
\_And (f the stamp duties chargeable on 
legacies, and the distributive shares of an 
int€state*s estate, (page 479 )] 

VIII. Account, (page 485.) 

I. Who may make a will, 

1. Testament and •will, strictly speaking, are not synonymous. 
A will is properly limited to land, and a testament only to chat., 
tels requiring executors, which a will only for laud doth not 
require. Sc every testament is a will; but every will is not a 
testament. God, Oiph, Leg, 4, 5- 

But as authors in treating'upon this subject have not adhered 
to this distinction, so throughout this title the words will and 
testament are used indiscriminately. 

So also the w'ord deiiise seemeth properly applicable to lands; 
bequest, bequeath, give, dispose, and such like, to goods; yet, for¬ 
asmuch as authors do generally confound them, and because 
that propriety of expression is not so much regarded in wills as 
in other I^al instruments of conveyance, so long as the testator’s 
intention doth sufficiently appear; therefore’ it hath not been 
thought necessary in tliese dirforent ways of expression to obsejwe 
a scrupulous exactness, but to take the words ui the several au¬ 
thors ns they stand; and this so much the rather, as it seeoieth 
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SlQllIjl Who may make. 

in ^eral to be an unwarrantable liberty, in recttmg: matters of 
law, from books of acknowledged authority, to pie^ame to vary 
the expression without necessary or urgent cause.' 

[The terms 'will and last 'will are synonymous; the general 
meaning of laU will being that will which is to be operative 
at the testator’s death. Walpole v. Chdlmmdeleyi 7 T. "Rep* 138.] 

2. It doth not seem to be clearly settled what shall be the Infut. 
lowest age at which a person shall be allowed to make a testa¬ 
ment of goods and chattels. 

Dr. Gih&on says, when prohibitions have been prayed, on 
suggestion that the testator was not in one case seventeen, in 
another case eighteen years of age, which it was said were the 
lowest ages assigned by the common law for making a testament 
of goods and chattels; they were denied in both cases for the 
same reason, namely, that it belongs ^ the ecclesiastical court to 
judge when a person is of age to make a will; and if an inferior 
court had given sentence against their own law, there was no re¬ 
medy but by appeal. Gibs, 461. 2 Mod, 315. T, Jones, 210. 

And one reason of limiting the same to the age of seventeen 
may be, because (as it is agreed on all hands) that is the proper 
age at which a person is allowed to take upon himself the office 
of an executor; administration during the minority of an infant 
executor ceasing at that age. (8) 

In the cose of Bishop and Shatp, M, 1704, in the court of 
chancery, it is said to have been agreed, that a female may make 
a will at twelve years; and a male at seventeen, or at fifteen, if 
proved to be a person of discretion. 2 Fern, 469. 

Dr. Godolphin says, an infant male at the age of fourteen 
years, and female at the age of twelve years, may make a tes¬ 
tament of goods and chattels. God, O, L. 2$. 

And in the case of Mpde and Hyde, H, 8 Ann,, it is said to 
have been agreed, that a male infant of fourteen years of age, and 
a female of twelve years of age, might make will of a personal 
estate; and it was said in this ca$e, that it was so agreed by the 
lord keeper Wright in the case of Sharpe and Sharpe, wherein 
they followed the civil law of Justinian for their consent to marry 
at such ages. Gilh. Rep. 74. (9) 

And it is true that Justinian fixes the testainentary age and 
the age of pvberiy alike, to wit, in the male at the age of four- 

(8) Where an infant is sole executor, administration taith ViiU an* 
nexed is granted to the guardian or other till his age of twenty-one, 
when probate is granted to him. 38 G. 3. c. 87* S 6. So in Ireland, 

58 G. 3. c. 81. §1, 2. See »n/ra, 284. 

(9) So held in Exp, Holyland, E, 1805, 11 Ves.R. II* The will of 
a schoolboy of sixteen in favour of the schoolmaster was established, 
when no evidence of fraud, improper influence, or control, was shown. 

Arnold V. Earl, eor. Sir Geo, Lee, 5th June X75b, MSS, Cas, 85. 

Ames V. Ward, eor. Sir Geo. Hay, T, T. 1767, MSS, Cas. 85.; and 
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tesns. aad la the female at the age of tw^ve. I^t ^ the ooxiw 
B^On. law the age .of di^etiont both in the ma^ and 

female, is the age of fourteen; akhough the same common law 
admits of Jastioiasi’s distinction as to the age of puberty or con¬ 
sent to marriage^ 

And by the author of the Laiv of Executors-^ who is said to 
haw been judge Doddridge, it seems to be laid down generaky, 
that an infant at the age of discretion, to wit, the age of fourtoeti 
years, may make a will of goods and chattels. Lavs of Ex* 10. 

And Mr. WetUnoorlk saiin, be thinks that at the age of fi&urr 
teen, being in the judgment of law the age of discretion, a pen- 
son may make a testament. Wentrv. *214. 

Finally, Sk WUUam Blackstone says. Infants, under the age 
of fourteen if males, and twelve if females, cannot make a testa¬ 
ment : whic!) is the rule of the civil law. For though some of 
our common lawyers have held that an infant of auy age (even 
£3ur years old) might make a testam^t, and others have denied 
that, under eighteen he is capable; yet as the ecclesiastical court 
is the judge of every testator’s capacity, this case must be go¬ 
verned by the rules of the ecclesiastical law. 2 Black. 497. 

Note: It is Mr. Pirkitis whom aill the subsequent aiidiors 
quote {Perk, § 503.), with some degree of wonder, for asserting 
that an infant of four years of age may make a testaxnenL. But 
surely this must have been an error of the press; which might 
possibly enough happen from a similitude of the words, or 
especially of the figures 4 and 14. 

But by the statute of the 34 & 358. c, 5. § 14. WiUs or 
iestaments made of any manoi's^ lands, icnemenfs^ or other heredsia- 
mefUs, by any person ’imthin the age of iveenty^one years, shaJl noi 
be taken to be good w' effectual m laW; for until tliat time^ by the 
common laws of this realm, diey are accounted infants. 

6tb edit. 

But by aistom in particular places, tb^ may devise Imids 
before the age of twen^-one. God. O.L.2\. Werdia. 214. 

But no custom of any place can be good« to. enable a male in¬ 
fant to make any will before he is fourteen years of age. Lava ff 
Exec, 153. 

3. An idiot is justly excluded from making a testament. 
Swin, 8. 

Now an idiot, or natural fool, is he, who notwithstanding he 
be of lawful age, yet he is so witless that he cannot number to 
twenty, nor can tell what age he is of, nor knoweth who is his 
father or mother, nor is able to answer any. such easy question; 
whereby it may plainly appear, that he hath not reason to dis¬ 
cern what is to his profit or damage, nor is apt to be informed 

cited by Dr. S/foahey, iu Waller and another v. Heseltttie and Burgh, 
I Phiil.R.] 30, ]60. 
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or iostructed by any other; and such an idiot cannot make any 
testamrat, nor may dispose either of his lands or ooods. Swin, 79w 

4. Mad folks and lunatic persoas» during the time of their Lunatic, 
foror or insanity of mind, cannot make a testament, nor dispose 
of any thing by will; and the reason is most forcible, because 
they know not what they do: for in m^ing of testaments, the 
int^^ity and perfectness of mind, and not health of the body, Ls 
requisite. Swi7i. 76. 

Howbeit, if these mad or lunatic persons have clear or calm 
intermissions, then during the time of such their quietness and 
freedom of mind, they may make their testaments. Stvin. 76. 

And it is sufficient for the party which pleadeth the insanity 
of the testator’s mind, to prove that the testator was beside him- 
sdf before the making "bf the testament, although he do not 
prove the testator’s mailness at the very time of making the tes¬ 
tament : the reason is, it being proved that the testator was once 
mad, the law presumeth him to continue still in that case, un¬ 
less the contrary be proved. For like as the'law presumeth 
every man to be an honest man, unless the contrary be proved, 
and being proved, then he which is evil to be evil still; so con¬ 
cerning turor, the law presumeth every man to have the use 
of reason and understanding, unless the contrary be proved; 
which being proved accordingly, then he is presumed in law to 
continue still void of the use of reason and understanding, un¬ 
less tlie testator were besides himself but for a short time, and 
in some peculiar actions, and not continually for a long space, 
as for a month or more; or unless the testator fell into some 
frenzy upon some accidental cause, which cause is afterwards 
taken away; or unless it be a long time since the testator was 
assaulted with the malady: for in these cases the testator is not 
presumed to continue in his former furor or frenzy. Swin. 7S. 

Yet it is a hard and difficult point, to prove a man not to have 
use of understanding or reason ; and therefore it is not 
sufficient for the witnesses to depose that the testator was mad 
or besides his wits, unless they render or yield a sufficient rea¬ 
son to prove this tlieir deposition; as that they did see him do 
such things, or heard him speak such words, as a man having [ 48 ] 
reason would not have done, or spoken. Swin» 78. (i) 


(t) Questions upon the general sanity of testators, or the preva¬ 
lence of a lucid interval at the time of executing their will, occur fre- 

S uently both in the civil and ecclesiastical courts. Ihey are usuidly 
etermmed on the particular circumstances of each individual case; 
for according to lord Thurlow’e opinion in Att» Gen, v. Pamther^ “ it 
seems scarcely possible to extract from any particular case of this 
kind that wliich will apply to any other.” But, his lordship adds, “ it 
is of equal importance that the evidence in support of the allegation 
Ufa lucid interval, after derangement at any period has been esUi- 
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B, i?. S Ja. in the star chamber. In Combos case it was agreet! 
by the judges, that sane memory for the making of a will is hot 
at all times when the party can speak yea or no, or had life in 
him, nor when he can answer to any thing with sense; but he 
ought to have judgment to discern, and to be of perfect memory, 
otherwise the will is void. Mo, 759. 


blished, should be as strong and as demonstrative of such facts as 
where the object of the proof is to establisli derangement.*' Indeed 
if lunacy be once established, it is a matter of nice investigation tO 
say, what sliall be evidence of such a remission or intermission orthe 
disorder, as shall allow the lunatic to dispose of his property by will. 
The points generally insisted upon in proof and argument, relate to 
the state of the testator before making the will, the will itself, and 
his subsequent conduct. And if the circumstances of the case, 
among which may be reckoned the nature of the disorder, afford any 
reasonable ground to suppose that a lucid interval may have pre> 
vailed, it will be difficult to set aside the will, if it be rationally 
drawn up both with regard to the disposition of the property and the 
aptness of the expression to effectuate the testator’s intention, espe¬ 
cially if it be written entirely by himself; for these circumstances 
seem to establish that sound disposing mind and memory which the 
law requires. Thus in the case of Carlwright v. Carttorighty Mick. 
1795 [I Pkill, R. 90. to 122.], before the delegates in appeal from the 
prerogative court of the archbishop of Canterbury, it appeared that 
the testatrix w'as insane from 1774' to 1794', when she died; and 
though decent in her appearance, always answered to any enquiries 
about her health, that she ixtas dyings for that all her bones toere 
broken. She had made a former will, and had been heard to lament 
that she had destroyed it, adding, that she had lost her senses. In 
November 1794 she repeatedly called for pen, ink, and paper, with 
which she was at last indulged; the doctor who attended her saying, 
that she must be paciffed by compliance, but that nothing she could 
write would be valid. Her hands being loosed from a strait waist¬ 
coat, she walked about in a great agitation, wrote on several pieces 
of paper, which she afterwards tore, and at last produced a roost 
perfect and w'cll-written will, in which she preferred nieces, the de¬ 
scendants of a sister <f the vukole blood, to sisters <f the half blood; 
being asked if a witness was necessary to authenticate the will, she 
answered no, for that her will was only of personal property; and 
sealing it, she delivered it to a friend, and was heard afterwards to 
express satisfaction at what she had done- She soon after relapsed 
into her disorder, in which she continued to her death. And the 
delegates affirmed the judgment of Sir W. Wynne, the judge of the 
prerogative court, establishing the will. 

But if other circumstances in proof, added to the nature of the be¬ 
quests, should raise a presumption that the will originated in insanity, 
an aptness of expression will not alone suffice to establish it. Thus 
in the case of Clark v. Lear and ScarvoeU, in the ecclesiastical courts, 
in March 1791 [cited 1 119.], the testator. ^ fniddle-aged 

man, being a lunatic, escaped from his keeper, and at a watering 
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And in tbe case of the marquis of Winchester^ TV 41 ELiz^ it 
is said, that by the law it is not sufficient tliat the testator be of 
memory, when he maketh his will, to answer to familiar and usual 
questions; but be ought to have a disposing memory, so that he 
be able to make disposition of his estate with understanding and 
reason: and this is such memory as the law calls sound and 
perfect memory. C Co. 23, (^) 

place fell in love with a young lady, to whom he afterwards sent in 
very polite terms a present of a lottery ticket; and making a will, 
rational on the face of it, lefl her a legacy of lOOO/. But though it 
was argued that all this had the appearance of reason, the will was 
set aside as being bottomed in insanity. 

[The criteria by which the capacity of a testator is to be exa- 
roined, eiq)ecially where there is much contradictory evidence, can 
only be drawn from his acts. The mere opinions of witnesses on 
this point being drawn from very different standards, arc of little 
weight, and must fluctuate, from their different abilities to form an 
opinion, from their different opportunities of seeing the person, and 
from the different condition of the testator’s mind or humour at dif¬ 
ferent times. Thus, the capacity of a testator of a very advanced 
age, and subject to occasional incapacity from violent nervous 
attacks, was cstabll^ed on the proof of acts inferring his general 
possession of reason, notwithstanding mucli conflicting evidence of 
witnesses. Kinleside v, Harrisorit 2 Phill. Hep. 449—574. 

A rational act rationally done is a proof of a lucid interval. See 
two cases of wills established on this principle; White v. Drivert 
1 Pkill. Rep. S4!. Cartwright v. Cartwright, irf. 90. 

Partial insanity may invalidate a will which is fairly to be inferred 
the direct offspring of that partial insanity; and an allegation by an 
only child pleading putial insanity, in order to defeat a will, was 
admitted; but the whole history of the insanity of the testator, as 
respects the particular person or fact, must be minutely detailed 
from an early period. Dew v. Clark and Clark, 1 Add. Rep. 274. 

A will partially defaced by a testator while of unsound tnind, is to 
be pronounced for as It existed in its integral state, where that is as¬ 
certainable. Scruhp and Finch v. Fordham and others, 1 Add. Rep.lAf.’, 
and see Doe d. Perkes v. Perkes, 3 B. Sf A‘. 489. 

If a testator of impeached sanity do an act in relation to his will 
at a time when his then state of mind is not ascertained by extrinsic 
evidence, it must be inferred from the act itself. S. C. 

WiUs made in jest\ There might be a possible case where the court 
would receive evidence against the fact of execution, on the ground 
that the transaction was throughout a jest, if the paper itself con¬ 
tained any thing ridiculous or absurd in its dispositions. Trevelyan 
V. Trevelyan, 1 Phill. Rep. 153,154. 

,A will not made with a testamentary intenti(»n, but with a jocular 
View in a moment of levity, set aside. Nichols v. Nichols, 2 Phill. 
ilflp. 180.1 

,(*) It iMiot sufficient that the testator be corporally present wlicn 
lie signs his will, if in truth lie be absent as to mental purposes. 
Right V. Price, 1 Doug- Rep- 241. 
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But evety person is presumed to be of perfect mind end :me- 
mory rnilew the contrary be proved: and, Uienefore, if any pci^ 
son go about to impugn or overthrow the testament, by reBsem 
of insanity of mind, or want of memory, he must prove that mi- 
pediment. Stom. 77.(1) 

But if a man be of a mean understanding, neither of the wise 
sort nor of the foolish, but indifferent, as it were betwixt a wise 
man and a fool, yea, though be rather incline to the foolish sort; 
such an one is uot prohibited to make a testament: unless he be 
yet more foolish, and so very simple and sottish, that he may 
easily be made to believe things incredible or impossible, and 
hath not so much wit as a child may have of ten or eleven years 
of age, who is therefore intestable by the law, for want of Judg¬ 
ment. Swin. 80. 

6. He that is overcome with drink, during the lime of his 
drunkenness is compared to a madman; and therefore if he 
make liis testament at that time, it is void in law. Which is to 
be understood, when he is so excessively drunk, that he is utterly ■ 
deprived of the use of reason and understanding: otherwise if 
he be not clean spent, albeit his understanding be obscured, and 
his memory troubled, yet he may make his testament being in 
that case. Swin, 8S. 

7. By a constitution of archbishop Stratford: Whereas divers 
persons do hinder or endeavour to hinder the free making and 
execution of the testaments of women, either sole or married; 
w e decree that none shall henceforth do the same, on pain of the 
greater excommunication. Lind, 173. 

And Lindwood^ in his oornmentary hereupion, contends for the 
capacity of married women to make a will, in pursuance of this 
constitution; especially where such woman hath brought a large 
fortune to her husband, who perhaps had notliing of his own 
before. Lvut 173. 

Two years after the making of this constitution, we find a 
petition of the commons in parliament, that whereas there was a 
constitution made by tlie prelates, that women married ^ 7 ii(^sa?id 
jemes] might make a will, it might be ordained that the people 
should remain in the same state as they had been accustomed to 
be ill the time of the king’s pre^enitors: To which it was an¬ 
swered as to this matter, that the king will that law and i*eas(m 
be done. 461. [iZo/. i’ar/. 18 3.12.] 

(1) Capacity is generally matter of opinion, and to be considered 
with respect to the abilities, opportunities of the witnesses, and the 
state of the testator’s mind at dilFercm times ; extreme age only raises 
a doubt of capacity so far as to excite the vigilance of the court, 
wliifo cuntiideruble nlteratitais in an instrument solemnly and cau¬ 
tiously made will farther excite its jealousy. Kitt/rside v. Harrison, 
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And rbytbe statute of the 34- Sc 35 H. Si. e. 5. it is enacted^, that 
wUla or rtestaments made of any manoxs, luids, tenements, or 
oUier hereditaments, ^ amj woman covert^ shall not be taken to 
be good (Mr eifeotttal in the law« $14>. (/) 

And also of goods and chattels, the wife cannot make her [ 51 ] 
testament without the licence or consent of her husband; because 
by.die laws and customs of this so soon as a man and 

woman are married, all the goods .and chattels perscmal that the 
wife had at the time o^ the spuusals or celebration of the mar* 
riage or a&ei^ and also the chattels real if he overlive bis wife, 
belong to the husband, by reason of the said marriage; and 
therefore with g(X)d reason she cannot give that away which 
was hors, without tlie sufferance or grant of the owner. Swin. 

S8, 89. 

And albeit the te^stament be made before the marriage, she 
being intestable at the time of her death, by reason her husband 
is then living, the testament is void; for it is necessary to the 
validity of such testament, that the testator have ahiiity to make 
a testament, not only at the time of making thereof, when the 
testament receiveth its essence and being, but also at the time 
of the testator’s death, when the testament receiveth its strength 
and confirmation. Swin» 88. (2) 

And albeit the wife do overlive the husband, yet the testament 
made during the marriage is not good; because she was intest- 


{[) But nevertheless ajeme covert may have a pow'cr given her by 
settlement, so to dispose of land by writing in the nature of a will, as 
to prevent its going to their heir; namely, J.By vesting the legal 
estate in trustees, and giving her a power to appoint tlic uses: 2. By 
agreement; which, according to some authorities, a court of equity 
will compel the heir to execute by a proper conveyance. Wright v, 
Ld, Cadogan^ 6 /?ro. P. C. 1.56., cited and agreed by Ld. Kenton, in 
Doe V. Staple, 2T. Hep.Qri-^, Although others seem to doubt 
whether such an agreement while resting in agreement, though it 
bind the husband, [and defeats his right of administering to his wife’s 
effects, 2 Bla. C. 54.J can defeat the right of the heir at law. Sec 
Peacock V. Monk, 2 Ves. 191.; and Ld. Thurlotds opinion in Hodsden 
V. Lloyd, 2 Bro. C. C. 534. [It seems from some of the cases that the 
execution by a feme covert of a power to make a will is considered 
as a testamentary disposition, and not as a will. Cotter v. Layer, 
2 P. W. 624. Henley v. Philips, 2 Aik. 49. Southly v. Stnnehouse, 
2 Pes.6V2. Jenkin v. fVhiiehouse, 1 i?«rr.431. But in Marlborough 
V. Godohphin, 2 Ves. 75., Ld. Hardwicke held that nfeme covert might 
not only make a writing in nature of a will, but also a proper will, if 
with consent of her husband. See Cro. Car. 219. 2/4i^. 49. 1 Ves.139. 
Doug. 707.; and see 2 Bla. Com. 498, 499. A wife wliose husband 
is banished by parliament, may make a will und act as '^Jeme sole. 
Portland v. Prodgers, 2 Vem.R. 104-] 

(2)4 Hep. 60. 2 P. Wms. 624. 
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abi^at-tbetUme of. tbe wUl niakv^: but if the ' testament bbin^ 
made during the coTOrture, she do approive and confirm the same 
after the death of her husband; in this case the devise is.good; 
by reason of her new consent^ or new declaration of her willi 
for then it is as it were a new will. iSicih. 88. .) 

And although the will be made before marri^e, and the wife 
survive the husband, yet it seemetb that the will shall not revive 
upon the husband*s death. As in the case of Mrs. />?vz£some 
years ago, before the delegates: Mrs. Lewis, a widow, made a 
will; soon after she married again; in some time her second 
husband died, and she again became a widow, without any chil¬ 
dren by either husband. The will which she made in her first 
widownood remained; and being found after her death, the 
[ 52 3 question was, whether it was a good will or not. The counsel 
for the will cited many authorities from the civil law, and 
shewed, that among the Romans, if a man had mode his will, 
and was afterwards taken captive, su^ will revived and became 
again in force, by the testator’s repossessing his ]il>erty. But it 
was observed on the other hand, that marriage is a voluntary 
act, but captivity is the effect of compulsion. And the will was 
adjudged not to be good. — And in the case of Forse and Hcm- 
M. 30&31 El. (4 Co. 60, 61.), it was said, that if a man 
of sane memory make his will, and sdterwards becometh nan- 
sane memory, this is no countermand of the will, because this is 
done by tlie act of God: But marriage is the voluntary act of the 
party, and amountelh in law to a countermand of the will. {M) 

But yet nevertheless, upon the licence or consent of the bus- 
band, the wife may make her testament even of his goods. 
Smn. 89. (3) 

But all^it the husband do give licence to his wife to make a 
will of his goods; yet he may revoke the same, not only at the 
making of tnc will, but after her death, at the least {Swinbui'ne 
says) before the will be proved. 5Wn. 89. 

Yet such his consent (Dr. Gihson says) shall be implied, ■ 


(m) S. P. On the will of Catharine Calver, who, by marriage articles 
between her and Dr. Hibbins, had a power to dispose of her property 
by will Mter marriage subsequent to the articles; but a few hours 
before the marriage she made a will, which was lield to be revoked 
by the marriage. Doe d. Hodscicn y, StapUt 2 T* Rep.6S^. Hodson 
V. Lloi^d, 2 Bro. C. C. .534. 

(3) A man by will empowered his wife to dispose of his personal 
estate <a)itk consent of his trustees ; the wife, without such consent, 
cannot by will bequeath it; and therefore the husband, as to tlmt 
part, died intestate. Ht/inpscn v. Hornsby^ Pre. Ch. 452. Where per¬ 
sonal property is given to a married woman for her sole and separate 
use, she may dispose of it by wDl without the assent of husband. 
3 Bro. C. C. 8.10. 1 Vei*juH. 146» Bunb. H>. 187. 
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QBtil the«oiitrary.tlb appear; and if after ber deal^ he^da^ coiw 
sent, be can never afterwards dissent; and if'imntediately npon 
tbe death of the wife^ be discourses and deals with the executor 
whom she. hath appointed, as executor, as in recornTnendinff to 
him a painter for escutcheons, a goldsmith for rings, or the Tike, 
this is a good assent, and makes it a good will; and though 
after sodi assent given, he do upon the sight of the will disliKe 

and oppose the probate, or enter a caveat, such disagreement 
shall not hurt the will: and when there is an express agreement 
or consent that a wife may make a will, a little proof will be 
siiliicient to make out the continuance of that consent after their 
deatii; but k is necessary to prove a dhagrcemeiU made, in a 
solemn and formal manner, in express woids, and not by im¬ 
plication. Gibs* 4:61, 462. 

But by lord Hardwickc, in the case of Henl-ey and PhilipSt 
July 17. 1740. Though a feme covert has power of disposing 
of a sum of money or aiw other thing, by a writing puiportiog 
to be a will 9 yet after the wife’s death, the proving it in the 
spiritual court will not give it tbe authority of a will, but it will 
^ill be considered as an instrument only, or an appointment 
of such sum or other thing in pursuance of the power; and 
before it is proved in the spiritual court as a testamentary con¬ 
veyance, the husband ought to be examined there as to his con¬ 
sent ; nor till then will it have the eftect and operation of a will. 
2 Jtk. 49. (4) 

And when such a will was brought to the prerogative court to 
be proved, and a prohibition was prayed for the husband upon 
this suggestion, that tlie testatrix was a feme covert, and so dis¬ 
abled by the law to make a will, it was granted; because though 
the husband may by covenant depart from his right, and sufter 


(4) Per Sir W* Wynne iu Curgenzen v. Waibins, Arches, 2Jst Nov. 
1788, MSS. Cas. 73. The ecclesiastical court has a complete jurisdic¬ 
tion over a legacy given under the will of a married woman, though the 
court of chancery has a concurrent jurisdiction. Probate of a will was 
refused to the executor, as being the will of a married woman, and there¬ 
fore invalid; and administration was committed to her husband, whose 
interest as such was denied by the executor, but whose marriage-in 
Ireland was held to be proved by circumstantial evidence, though 
attempted to be impugned under 19 G. 2. c. 13. /r., as having been 
celebrated by a popish priest. Steadman v. PovoeUy 1 Add, Rep. 58. 

Will of the sovereign'] ITie court has no jurisdiction over tiie will 
of a sovereign, under which a direct claim is made on the reigning 
sovereign through the king’s proctor: and application to the court for 
its process, calling on the latter to see a testamentary paper of king 
George the Tliird propounded, was rejected, 1 Add. Rep. 255. Qw. it 
the will of a deceased sovereign raised a (question merely and exclus¬ 
ively between subject and subject? Sec id. 263—265. 4 Jnsi.SSS. 
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htft wile to will, yet whether he done so or not, sb^ 

be detwroined by*the common law, Gibs, 462. (n) 

If a woman have a lease, an estate by extent, the next avc^- 
ance of a church, or other chattel real; these are not devested 
out of h^ into her husband by marriage; but in case slie orei^ 
live him, they continue to her as befoi'e, no alienation or alter* 
ation haWng be^ made by the husband, who had power to 
dispose of them by in his lifetime, though not by his will; 
yet such a woman in her husband’s lifetime cannot of or £or 
diese things, without her husband’s assent, make an execntor 
or will; but she dying before him, they would by the c^p^don 
ot' law accrue to him, I'Venf, 198. Law of Test. 83. 

Another kind goods, or rather interest, a woman may have, 
to wit, debts or things in action, which, as the former, are not 
' devested out of her by marriage into her husband, nor yest can 

she thereof make an executor witliout her husband’s ass^it,^ 
although they be one degree &rdier from the husband than the 
said chattels real; for that though the husband do overlive the 
wife, he shall not be intitied to them, as to the former. But if 
the wife mokes him executor of these, as she may; or if after 
her death he takes out administration of her goods, tiien he is 
thereby intitied to them. Went. 199. Law of Test, S3, 34. 

54 . ] But it is said, if a woman hath pin-money or a separate main¬ 
tenance settled on her, and she by mana^ment or good house¬ 
wifery saves money out of it, she may disjmse of such money so 
saved by her, or of any jewels bought with it, by writing in 
nature of a will, if she die before her husband, and shall have it 
herself if she survive him, and the same shall not he liable to 
the husband’s debts. Swin. a. 95. P’irteTf Jiaron and Teme, 
11, a. 16. (o) 

And although a feme covert is so entirely under the power of 
her husband, that she cannot make what in propriety of speech 
is a will, yet she may make what is called an apjmTUmejit. And 
the usual W’ay is, for the intended husband to enter into a bond 
before marriage in a penal sum, conditioned to permit his wife 
to make a will, and to dispose of money or legacies to such a 
valuv', and to pay what she shall appoint, not exceeding such a 

(ff) Vid. it^raf Jenkhi v. Whilehoiise, 

( 0 ) [/Vrc. Chanc. 44.] And in Fettiplace v. Gorges, 1 Ves.jun. 46. 
[3 Bro. C. C. 8 .] Ld. Thurlow C. held Uiat a wife having personal pro¬ 
perty secured to her sole and separate use, took it with all the inci¬ 
dents of property, and might therefore dispose of it and its produce 
by will, without the consent of her liusband. [S. P. Rich v. Cochell, 
E. ISO-t, 9 Ves.S75. So if it were left during her covwture to her sole 
and separate use. Pupiienden v. Walsh, 1 Ph. H, 352*; and other cases, 
id. .353. So if a power was given to her 1h form of a bond. Moss v. 
Brander, 1 PhiU, Rep. 254. 
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value; and in aadi case, if after the matria^ and dating die 
coverture, she makes any lariting ptirpordng her will, and dis¬ 
poses legacies to the value agreed, though in strictness of law she 
cannot make a will without her husband; yet this is a good 
appowimenty and the husband is bound by his bond to perform 
what is appointed, a. S4. 1 Vem, (5) 

And io 1 Mod* Zll, it is said, that the hosbuid may bind 
himself by covenant or bond, to permit his wife by will to dis¬ 
pose of legacies, and this will be such an appc^tment as the 
husband will be bound to perform (p); yet it doth not operate 
^ a wii^ neither ought it to be proved in the spiritual court; 
tor the property passeth from him to her legatee, and it is his 
gift: And therefore if the legatee dieth before the wife, such 
i^^cy is not lapsed; for this in strictness is only the execution 
of a trust, and tho executor or adminbtrator of su<fo legatee shall 
be intitletl. 

But in the case of Jenkin v. Whitehouse, M, SI G* 2. by lord 
Man^dd Ch. J. In a cause of itoss v. jEiwr, m chancery, 

July 5.1744 \S Mk. 160. 356.], tliere was a power to a feme 
covert to appoint by will. And the lord chancellor held clearly, 
though such will operates as an appointment, that it must be [ 55 ] 
proved in the spiritual court; and he would not proceed, till the 
will was so proved. He said, it was not material for him in that 
case to consider of the precise form in which it was to be proved, 
whether by a strict probate, or by granting administration with 
tlie appointment in nature of a will annexed; and tlicretbre that 
point was not entered into: but the fact, that the paper was 
her will, in case she had power to make one, must be established 
by the ecclesiastical court; for such an appointment is in the 
nature of a will, and attended with all the consequences of a 
will. And as to the jwint, that money disposed under the exe¬ 
cution of a power by such a will should not lapse; this was 
fully considered, and contradicted, in the cause of The Ditke of 
Marlhorough v. The llarl of Carlisle and others^ Nov, 26.1750. 

The cases that have been cited in this cause shew, that admini- 

(5) A feme covert was executrix of her son, who also devised a 
bond “ to her sole and separate use.*’ Per* Cur. Clearly she is not 
only executrix, but tlie bond is devised to her sole and separate imc, 
which, in a court of equity, vests the interest in her as niucli as if the 
son had vested it in trustees for her scjiarate use ; for equity has fre¬ 
quently decreed a husband to stand as trustee for the separate use of 
his wife. Ladif Sufolh's case, who married Serjt. Maynard; Sir Jos. 

Hern’s wife; Seymour v. DUhes, iVov. 17.1718; Rolfe v. Budder* 
Bunh.Rcp. 187.; and all the cases shew that the personal property, 
when it can be enjoyed separately, must be so enjoyed with all its 
Jncldeats, and the disponendi is one of them. teUiplacc v. Corgest 

3 Bro. C. C. 10. 1 Ves. jun. 46. 

(p) Marriot v. Kingsman^ Cro. Car. 219. 
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proves it to be testamentary: For nothing can be a^exetii to ait. 
adininistratioa, but a testamentary disposition.; which is proved 
and established by the ecclesiastical court in ^at form* (g) But 
if the question whether the wife bad a power to make an 
f^pointment in the nature of a will, and thereby to deprive the 
husband of any benefit, which by law would devolve upon him 
in consequence of her death; mat is a question proper to be 
considered at law: and if she had no such power, ^is court will 
grant a prohibition. \ Burr, Rep, 

If in the case where a &me covert cannot make a testament 
without the husband’s licence, the husband grants a lichee 
to the wife to make a testament of a certain portion of his goods, 
and the wife so licensed doth make one testament, and after¬ 
wards another, and perhaps a third or fijurth; the licence shall 
be understood of the last testami^t, and not of the first. Law qf 
Test, 37. 

But if a feme covert is executrix to. some other person, and in 
that right hath divers goods and chattels; these are not devested 
out of her, because she hatii them not merely to her own use, 
but as representing the person of another: and therefore in this 
case {Swinhume says) the wife may, for the continuation of the 
executorship, make an executor, and consequently a testament, 
without the consent or assent of her husband. Swin, 89. Law ^ 
Test. 34f. (r) 

But this rule, that a feme covert executrix may make her will 
of those goods whereof she is executrix, is restrained in two 


cases: 

The first is, where she doth not make an executor, but be¬ 
queaths the goods whereof she is executrix, by devise or le^cy } 
in this case the will is void, because an executor may not dis¬ 
pose of the goods of the testator otherwise than to tne use of 


(a) That the will of a feme covert cannot be given in evidence' till 
it nai been proved in the ecclesiastical court, sec also Slone v. 
Forsyth^ S Doug. Rep. 707-, where lord Mansfield says, if the eccle¬ 
siastical court will not grant probate, the proper course is to appeal 
to the delegates. Mr. Douglas, in note ff 150] ib, observes, that the 
regular course in cases like this, is for the spiritual court not to give 
probate of the will, hut adminislration with the will as a testamentary 
paper annexed. [Probate/per testes of a will made by a feme covert 
under a power is sufficient proof, without other proof; because as to 
that purpose the husband has made her a feme sole, and no prohibition 
will lie. Batch v. Wilsony Pre. Cha. 84.} 

M See this doctrine agreed by Ld. Thurlote C. in fJodson v. I2oyd, 
2Br<}. C. C.543. et seq. But if an executrix use the goods vrf a 
testator as her own, and afterwards many'^ and then tneat them os 
the goods of her bosbaod, she wiH not be allowed to oh|iect .to their 
being taken in execution fur tier husband's debts* v. Sir Wvt, 

SiaineSf 1 Bos. ^ Pid. 
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tti6 tesUttH*, to l^e payment of his debts and pc^rmance of 
will, and therefore may not give or devise the lame by legacy; 
ibr that were td di^ose of the testator’s goods as if they were the 
proper goods of the executor, and to convert the same to the 
private nse of the legatee and not the use of the testator. But 
when an executor dom only make another executor, the second 
^cutor doth stand chargeable' and accountable for the distrK 
bption of the first testator’s goods to the use of the same testator 
av did the former executor, and is not by the laws of the land 
reputed for the executor of the executor, but of the fowner tes¬ 
tator, and so is not a legatee. Imud of I'cst, 35, 36. 5w;n. 96. 

Hie second is, where she is not only executrix, but legatee 
also, and hath accepted of the thing bequeathed not as executrii^ 
but as l^atee; and in this case the will of the feme covert is also 
void. For she taking the thing bequeathed not as executrix, 
but as legatee, doth mereby mdeit her own proper goods, and 
consequently her husband’s | and therefore cannot be given from 
him, without his licence or consent If it doth not appear 
whether the wife took the thing bequeathe<l as executrix or 
legatee; it shall be presumed she took it as executrix. Swin. 90. 

Laisj of Test. 36. 

And although a feme covert being executrix may make her 
testament, ana appoint an executor of those goods which she 
hath as executrix, and not as legatee, without her husband’s 
assent; yet the profit and fruit which arise out of those gooiis 
which she hath as executrix during the marriage, as calves, [ 57 3 
lambs, and such like profit of kine, sheep, and cattle, do belong 
to the husband, and not to Itcrself as executrix; and therefore 
she cannot make her testament of such fruits and profit, without 
her husband’s approbation. &(mn. 90. Laia of Test. 36. 

H. 4 G. 2. King and Bettefwortk. Mandamus to grant ad- 
ministraUon to John Cullom, or Joan his wife. Return; that by 
articles before marriage it was agreed, that the wife should have 
pow'er to make a will, and dispose of her leaseliold estate; that 
pursuant to this power, she made a will, and her mother exe¬ 
cutrix, who has duly proved the same. To this return it was 
object^, that she might have things in action not covered by 
the deed, and the hu^and was in all events entitled to an ad¬ 
ministration to them. On the other hand, it was insisted,* that 
with the consent of the husband she might make a will; and here 
is his consent by being party to the deed. But by the court; 

A general consent to make a will doth not seem sufficient, but 
there, should be a consent to that particular will: besides, this 
is going beyond her power, which did not extend to the making 
an executor. This is rather an appointment, which in equity 
trill controul the administration as to the leasehold estate, than a 
win: And as there may be other effects not cohered by the deed, 
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tho cetura is Ul, and there moce be a peremptory maodanus. 
Sfm. 891. 

(s) 8. Th^ testament is to be repelled, which is made apon 
^ust fear, that is, such a fear as may move a constant man; as 
the fear of death, or of bodily hurt, or of imj^isonment, or of 
th.e loss of all or most part of one’s goods, or the like. Whei*eof 
no certain rule can be delivered, but it is left to the discretion 
of the judge, who ought not dnly to consider the quality of 
the thr^tenings, but also the persons as well threatening as 
threatened ; in the threatening, his power mid dbposition; in the 
person threatened, the sex, age, courage, pusillanimity, and the 
like. But if the testator afterwards, when there is no cause of 
fear, do ratify and confirm the testament, it seemeth to be good 
in law. STvin, 475,476. 

If a man makes a will in his sickness, at the over importunity 
of his wife, to the end he may be quiet; this shall be said to 
be a will made by restraint, an'd shall not be good. Sit/l. 427. 
[8 Fin, M, 1670 

But if the person who makes the motion he not any ways sus¬ 
pected, and it also appears by some conjectures, that the sick 
person had a desire to make his will; in this case the testament 
is good. iaU) Test*BS. (f) 

(s) T, 42 G, 3. Scammell v. Wilkinson. Prohibition is to tbe 
spiritual courts, if a suit be instituted to obtain a general probate of 
the will of a woman made during coverture, though Viith her husband’s 
consent, and though she survived him: for he could not by any 
assent of his enable her to dispose by any will made during her eOT«^ 
ture of property, which she might acquire after bis death, but only 
of property over which he himself bad a disposi^ power. 2 Eas^» 
Rep. 552. 

{t) Civilians, whilst they declare that force aud fraud vitiate a will, 
tolerate those alluring manners, and tliat engaging address, by whidi 
infirm testators are too often induced to disinherit their immediate 
heirs. Dig. 28. 5. 70. and 29. 6. 3. Cod. 6. 34. 3. Sande, lib, 4. 
iit. 1. d^. 11. But with two exceptions : 1. Unless the testator be 
induced to make hie will by false suggestions and lies, which are in 
truth a species of fraud; 2. Unless prayers and intreaties be so fre« 
quently repeated, that they operate as a sort of force. See Sastde, 
ubi supra, and Svdnburnet pLl . §4. and 18., with tlie authorities there 
cited. [^Importunityy in iu legal acceptation, must be such as the 
testator is too weak to resist, and ia such a degree as to take away 
his free agency, rendering the act no longer the act of the deceased. 
Kinleside v. Harrisony 2 PkUl. R. 449.] Witli us also, if a will be 
proved to have been obtained by fraud or forcey it will be set aside 
in the proper court. See [Wilby v. Tkomkaughy Pre. Ch. 123.] 1 Cha'. 
Rep. 24. Herberi v. Lovmess 8 Vin. Abr. 165. Goss v. Tracy, 1 
lVms.9H*l. l2Vef'».699. Thus though persuasion may be employed to 
infiuence the disposittoos in a will, that does not aoxcnmt to the idee 
influence; and wbetlier or not a capricious partiality has been shewn, 
the court will not inquire; but where persuasion is used to B testator 
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Sk^ T, 1.79& . Si^hms^ fied Gardhier. A bill was btrougt:^ 
to set aside a will relating to a personal estate only, and to sta^ 
prc^Mte tbercto^ setting forth that the will was gained by 

oD his death-bed, when even a word distracts him, it may amount to 
force, and inspiring fear. Per Sir Pf^, Wynne in Dickinson v. jV/ost, 
Preroe. Trin. T. 1790. MSS. Cos. 83. For although a man may have 
a mind of sufficient soundness and discretion to regulate his a0kirs in 
general, yet if such a dominion or influence be obtained over him as 
to prevent his exercising that discretion in the making his will, he 
cannot be considered as having such a disposing mimV' as will give 
effect to the will. Mountain v. Bennett, E. 1787, 1 Cent, 35S.; Tr, 
at bar in Exch. on an issue of devisavil vel non ; but the evidence to 
t^lablish such a case was not determined. The will of a navy officer 
in favour of an agent on the advance of money, requires very clear 
proof of the animt/s iestandi: it is not valid when executed as a mere 
security for debt, and was on that account annulled in Zacharias v. 
QoUisy 3 PhiU. R, 176. Again, whero a legatee appeared to be the 
writer of the will as an attorney, niore than ordina^ proof of the 
authenticity of the will is called for. Paske v. Ollat, 2 PhiU. Rep. 323.; 
and by the Roman law, Qyi se scripsit hwredeni could take no benefit 
under a will. Dig- lib, ^ § 8. A will made by interrogatories is 
valid; but undoubtedly whurever it U so made the court will be mwe 
on its guard against importunity, more jealous of capacity, and more 
strict in requiring proof of spontaneity and volition, than in an ordinary 
case : but if there is clear capacity of the animus testandi, and if the 
intention is or may be reduced into writing, the will is valid. Green v. 
Skipworth and others, 1 PhiU. Rep. 5^. In Billinghurst v. Vichers, 
formerly Leonard, 1 PhiU. Rep.XSI. Part of a will was established, and 
part held not to be entitled to probate, as being written by executor, 
and no sufficient proof of testator’s assent given; but, on the contrary, 
his silent signature and active agency of the executor and residuary 
legatee were shewn. Courts of equity cannot set aside a will for 
fVaud; for a will of personalty may be set aside for fraud in the spiritual 
court, and a will of real estate at law. Webb v. Claverden, 2 Aik. 4'24*. 
Anon. ^Atk. 17«; and see Bennetx. Vade, ^Alk.S24e. Jamesx. Greaves, 
2 P. Wms. 270. Nor will equity restrain probate in the proper court; 
but if fraud be proved, it will not assist the party practising it, but 
leave him to make what he can of it. Nelson v. Olc^eld, 2 Fern. 76. 
see injra, 238. note. But if Uie validity of the will has been already 
determined and acted on, equity will restrain proceedings in the 
prerogative court to- controvert its validity. Shield v. D. 
Buckingham, I Atk. 628. And where legacies were procured by 
fraud, equity has declared the party who has practised the fraud a 
trustee for the party prejudfeed by it. Herbert x. Lovones, 1 Ch.R. 13.; 
and other cases cited 1 Fonbt. Treat, on Equity, 2d ed. 69. a.j 
Error maty also in some cases affect a will, especially if it appear 
that the testator was solely actuated by an almost insuperable 
mistake, which has made him neglect the performmice of some 
urgent duty; for the presumption is, that bad he not been 
led into an error, he could not thus have willed. And this 
is the case laentioned by Cicero in his treatise de Oratore, lib.l. 
e. 38., and quoted by Grofius de •/. B- Sc P. 2.0- 6.» and by lord Mans- 
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fraud* and by misrepresenting the plaintiff, who were the half 
brothers and sisters >of the testatrix; and alleging, that the will 
was falsely read to her r and setdng forth divers instances of 
fraud, on the part of the defendants, in procuring this will. The 
defendants, as to that part of the bill which sought to set aside 
the will, and to stay the proceeding, demurred to the jurisdiction 
of the court: forasmuch as upon the face of the bill it appeared, 
that the plaintifTs were improper to sue here, in regard the 
spiritual court had the proper cognizance of wills relatii^ to 
personal estates, and could determine fraud concerning them. 
After which, motions were made before the lords, commissioners 
and the lord chancellor King for an injunction. But the court 
was against it: for the spiritual court bath junsdiction of fraud 
relating to a will of a personal estate, and can examine the parties 
by all^ation touching this fraud; and if the will was falsely read 
to the testatrix, then it is not her will. 2P. Will. 286. (6) 

T. 1686. Archer and The testator, when in perfect 

health, had made his will, and thereW gave to the plaintiff 
Archer, his nephew, the greatest part of his personal estate, to 
the value of 5000^. But one Bridget Sandyman, his maid-servant, 
had in his sickness prevailed upon him to make another will, and 

field in Brady v. Cuhitty 2 Boug. Rep. 39. “ What cause,” says 
Cicerot “ could be of greater moinent than that of the soldier, whose 
death being announced at horoc by a false messenger from the army, 
the father believing the report, altered his will, appointed another 
person his heir, and died?” The aSair was brought before the 
centumvirs when the soldier returned home, and sued for his paternal 
inheritances, as a son passed over in his father’s will; namely, the 
question of civil law in that cause was, ** Can a son be disinherited of 
his paternal goods, whom his father has neither appointed heir by 
his testament nor disinherited by name?" The last reason mentioned 
by the author would have been sufficient to annul the will as testa- 
mentum inqfficiosum, by the civil law ; but the error which induced 
the father to alter bis will, seems also to be relied on by Cicero, and 
it is in this view of the case that the passage is quoted by the two 
latter great authorities. It must however be very (TifBcult to establish 
by evidence, except in a case equally rtrong with that here put, that 
any alleged error, false rumour, or misrepresentation operated so 
irresistibly on the mind of a testator as to be the sole efficient cause 
that induced him to make or to alter his will in a particular manner. 
And perhaps such a presumption would not be sustained, except in 
a case where Ihe error was equally unavoidable, and the intentiim of 
. the testator equally apparent, as well as his duty equally urgent, 
with those of the father above mentioned. See Bodmin v. Roberts^ 3 CA. 
Ca. 61.; and James v. Greavest 2P. fTm. 270, [Bennet v* Vade, 

2 Aik. 243. Webb v. Claverden^ ib. 424. Anon. 3 Atk, 17. 

In Napier's case, 1 PhiU. Rep. 83. Probate of the will of an 
officer, supposed to be killed in the battle of Corunna in 1809, was 
revoked, and the will re-delivered to him on his perwhal appearance 
before the judge. ] 

(6) See Plume v. Beale^ 1 P. TP, 389. 
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to marry her a week before his death, ,w]ien he lay in his sick 
bed, at six'of the elock at nip^ht, though k was really proved 
by two luimsters, that she was a year before actually married to 
the defendant Masse, and was then his wifej •and that Masse pro- 
cured.the licence for the marriage of tlie testator to Bridget and 
this will being set up by Masse (executor to Bridget), though it 
appeared that there was as gross a practice as could be in the 
gaining tlie will, the testator being no7i compos mettiis, Iwlli at the 
time ot making the will, and also at the time of the supposed 
marriage, and that in his health he knew Unit Masse and Bridgel 
were married, anti Unit Bridget siipjircssed the Jfirslwill; yet tliat 
will so set up, being proved in the prerogative courti and the 
matter in question relating only to a personal estate, the lord 
chancellor was of opinion, that, whilst the probate stood, the 
inattei' was not examinable in chancery; and Uiough the fraud 
was fully proved and opened to him, he would not hear any 
proofs read, but dismissed the bill. 2 Vem. 8. (n) 

But though a will gained by fraud, and proved in the spiritual 
court, is not to be controverted in equity; yet if the party claim¬ 
ing under such a will comes for equity in the court of chancery, 
he shall not have it. 2 Feni. 76- 

M, J715. Gosse and Tracy, It being urged, that a will con¬ 
cerning land is only triable at common law, and that the party 
there may take advantage of any fraud or imposition on the 
testator, and therefore not proper to be examined into or set 
aside in equity upon pretence of fraud or surprise; the lord 
chancellor held, that there might be fraud in obtaining a will Umt 
might be relievable in equity, and of which no advantage could 
be taken at law; as if a man agree to give the testator 2()00/. 
in b^k bills, if he will devise his estate to him, and on the deli- 
very*f such bills makes his will, and deviseth his estate unto him, 
an^the bills prove to be forged or counterfeited. 2 Vem, 700. 

But in the case of Bransby and Kcrridgc, July 28. 1728, in 
the house of lords, it was decreed, that a will of a real estate 
could not be set aside in a court of equity for fraud or imposition, 
but must be tried at law on devisavit vcl non, being a matter proper 
for a jury to inquire into. La'm of Test, 60. Vtn, Devise, Z. 2. 

10 . Those who are deaf and dumb by nature, cannot make 
any kind of testament or last will; unless it do appear by 
sufficient arguments, that such person understandetn what a 
testament meaneth, and that he hath a desire to make a testa¬ 
ment: for if he have such understanding and desire, then he 
may by si^s and tokens declare his testament Swin. 95. 

11. Dr. Ayliffc says, generally, that persons who are blind 
cannot make their wills. Ayl. Par. 531. 

But Dr. Swinfyirne says, he that is blind may make a nuncu- 

(u) Vid. iuf’ft, Probate, 7* & 23. 
r 
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padve testam^t. by declaring his will before a sufficient number 
of witnesses. And he may make his testament in writing, pro¬ 
vided the same be read b^ore witnesses, and in their presence 
acknowledged by the testator for his last will. But if a writing 
were delivered to the testator, and he, not hearing the same 
read, acknowledged the same for his w'ii), this would not be 
sufficient; for it may be that if he should hear the same read, he 
would not acknowledge the same for his will. Swin. 96. 

And it seemeth best, that it be read over to the testator, and 
approved by him, in the presence of all the subscribing wit¬ 
nesses ; and this the civil law did expressly require in the case of 
a blind man’s will: But in England this strictness seemeth not 
to be precisely requisite, if there shall be otherwise satisfactory 
proof before the court that the identical will was read over to 
him, although it was not in their presence. (7) And sometimes 
die single oath of the writer hath been allowed sufficient by the 
court of delegates, to prove the identit}' of the will. 

And what precautions are necessary for authenticating a blind 
man’s will, seem in like degree requisite In the ease of a person 
who cannot read. For though the law in other cases may pre¬ 
sume, that the person who executes a will knows and approves 
of the contents thereof; yet that presumption ceasetb, vphere by 
defect of education lie cannot read, or by sickness he is incapa¬ 
citated to read the will at that time. 

12 . Whosoever is lawfully convicted of high treason, by ver¬ 
dict, confession, outlawry, or presentment; besides the loss of 
liis life, shall forfeit to the king all his goods and chattels, and 
all such lands, tenements, and hereditaments, as he shall have 
in his own right, jise, or possession, of any estate or iiilieritance, 
at the time of such treason committed, or at any time afler^and 
so consequently is intestable. Insomuch that traitors are noronly 
deprived of making any testament, or other kind of last will, 
fi’om the time of their conviction ; but also the testament before 
made doth by reason of the same conviction become void, botli 
in respect ot‘ goods, and also in respect of lands, tenements, and 
hereditaments. Swin. 97. 

But if any person, being attainted of treason, obtain the king’s 
pardon, and be thereby restored to bis former estate; then may 
he make his testament, as if he had not been (convicted: or if He 
make any before bis conviction and condemnation, the same by 
reason of such pardon recovereth its formei' force and efiect. 
Swin. 97. 

But if a traitor hath goods, as executor to another, the s^e 
are not forfeited: whence it follows, that of such goods he may 
make his will. Swin. 97. 

(7) And this was held in the instance of a will of lands in Lwg- 
cham-py d. Goo^/fou, v. 2 N. R, 415. 



WL\\\6, Who may make; 


IS. If any person be condemned of le!ony, he ought to suffer Felon, 
death, and the king shall have all his goods, wheresoever they 
be found. And if he have any freehold, it shall forthwith 
be seized into the king*s hands, and he shall have the profit 
thereof by the space of a year and a day, and also waste; and 
after the king hath had the year, day, and waste, the land shall 
be restored to the chief lord of the sec. Felons therefore, law¬ 
fully convicted, cannot make any testaments, or other dispositions, 
of any goods or lands; because the law hatli disposed thereof 
already. Svoin. 98. 

But a pardon restoreth tliem to their former estate. Sunn. 98. 

14. If a man do willingly kill himself, his testament, (if he Fdodesc. 
made any,) is void, both concerning the appointment of the 
executor, and also conceniing the legacy or bequest of any gootls; 

tor they are confiscate. Simn. 106. 

But if die testament be of lands, it seemeth it is not void; 
because a Jelo de se doth not forfeit any lands of inheritance, for 
no man can forfeit his lands without an attainder by course of 
law. 3 Znst. 55. 

15. An outlawed person is not only out of the king’s pro- Outlaw. 
tecUon, and out of the aid of law, but also all his goods and 
chattels are forfeited to the king by means of the outlawry, 
although he were outlawed but in an action personal; and £U- 
though the action were not just, nevertheless his goods and 
chattels are forfeited, by reason of his contempt in not appearing: 

and therefore he that is outlawed cannot make his testament of 
his goods so forfeited, Swin. 107. 

Howbeit, it seemcdi, that he who is outlawed in an action 
personal, may make his testament of his lands; for tiicy arc 
not forfeited. 5tom. 107. 

Also a man outlawed in a personal action may in some case 
make executors; for he may have debts upon contract which are 
not forfeited to the king: and those executors may have a writ of 
error to reverse the outlawry. Cro. El. 851. 

16. It seemeth to be the better opinion, that an excommuui- Excommu- 
cate person may make a testament; unless he be excommunicate 

with that gi'eat curse, which is called anathema, which is not 
to be inflicted but upon great cause, with great deliberation and 
solemnity. Swin. 10. 

And in this case (of the greater excommunication, as it 
seemeth) lord Coke observes, that an excommunication is a 
greater disability than an outlawry; for if a plaliitifij who is an [ 63 ] 
executor, be outlawed, his outlawry cannot be pleaded to dis¬ 
able him from proceeding in the suit, because it is in the right 
of anotlier; but if he is excommunicate it is otlierwise, because 
every man that cbnverseth with such a person is excommunicated 
himself. 1 Inst. 134. That is, after be is denounced excom- 

F 2 
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municale, and they are admonislied not to converse with him. 

Par. 266. 

II, Of what things a will may be made. 

Lands. ( 8 ) 1 . Lord Colce. says, at the common law (by which he must be 

understood to signify the common law since the conejuest) no 
lands or tenements were devisable by any last will and tesUimeiit, 
nor ought to be ininsfcrred from one to another, but by solemn 
livery of seisin, matter of record, or sufficient writing; but by 
certain customs in some boroughs they w'sre devisable. 1 Imt. 

But although lantls might not be disposed by will, yet a device 
was tbiind out, and a distinction made between the land and the 
use and profits of the land, whereby feoffments to uses came in 
practice; by virtue whereof a person might dispose of tlic profits, 
though he could not dispose of the land itself. WrighCs Termres, 
172. 

And the way was this; They conveyed their full estotes of 
their lands to friends in trust, }>roperly called feoffees in trust; and 
then they would by their wills declare, how their friends should 
dispose of their lands; and if those friends would not perform it, 
the court of chancery was to compel them by reason of trust; 
and this trust was called the use of the land, so as the feoffees 
bad the land, and tlie party himself had the use; which use 
was in equity to take the profits tor himselfj and that the feoffees 
should make such an estate :is he should appoint them; and if 
he appointed none, then the use should go to the heir, as the 
estate itself of the land should have done; lor the use was to the 
estate, like a shadow following the body. Lord Bacon's Use f 
the Law, 152. 

[ 64* 3 But by this course of putting lands into use, there were many 
inconveniences; :i$, namely, a man that had cause to sue for his 
land knew not against whom to bring his action, nor who w'as 
owner of it; tlie wife was defrauded of licr thirds; the husband 
of being tenant by curtesy; the lord of his wardship, relief, 
heriot, and escheat; the creditor of his extent for debt; the 
tenant of his lease: for these rights and duties by the law were 
due from luui that was owner of the land, and none otlier, which 
was now the teoffee of trust; and so the old owner, which we 
call the leoffor, should take tiie profits, and leave the power to 
dispose of the land at his discretion to the leoffee; and yet he 

(8) As to what words will pass real property, see infra, 137. noth. 

(x) This principle of tliu common law may perhaps be traced to the 
manners of the ancient Germans, of whom Tacitus observes: Heredes 
snccessorcs^iie sui cuiqne liberi. Nullum testamentiim i si libert non 
sunt, proximus gradus /n succcssione jratres, patrui. nvunadu De 
Morib. Germ, r. 20. 
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was not such a tenant as to be seised of the land, so as his wife 
could have dower, or the lauds be extended for his debts, or that 
he could forfeit it for felony or treason, or that his heir could be 
ward for it, or any duty of tenure tall to the lord by his death, 
or that he could make any leases of it. Bac. 153, 

Which frauds, by degrees of time as tliey increased, were 
remedied by divers statutes; as, namely, by a statute of the I H.G. 
and by another of the 4 H, 8. it was appointed, that the action 
may be tried against him which taketh the profits, which was the 
cesfujj que itsc by n statute made in the 1 II. 3, leases and 
estates made by ccslntf que %i&c are made good, and estates by him 
acknowledged; by a statute in the 4 II. 7. the heir of restuy qtte 
use was to be in ward; and by a statute in the 16 H. 8. the lord 
was to have relief upon the death of any ccstuij que use. Bac. 153. 

M'^hich frauds nevertheless multiplying daily, in the end, in the 
27th year of king Hen. 8. the parliament purposing to take away 
all those uses, and to reduce the law to the ancient form of con¬ 
voying of lands by public livery of seisin, fine and recovery, did 
ordain, that where lands were put in trust or use, there the pos¬ 
session and estate should be presently carried out of the friends 
in trust, and settled and hivested on him that had the uses, for 
siicli term and time as he had. the use. Bac. 153, 154. 

And by this statute of the 27 II 8. the power of disposing 
land by will is clearly taken away amongst those frauds; where¬ 
upon in the 32 II. 8. another statute was made, by which it is 
enacted, that every person liaving any manors, lands, tenements, 
or hereditaments, hoUlcn in soccage, or of the nature of soccage 
tenure, shall _//«//and free//5r/7i/, [xmer, and aulhoritij^ 1o 
^ive, dispose, 'iXiill, and. devise, as well by his last will and testament 
ill writing, as otherwise by any act or acts lawdiilly executed in [ 63 
his life, all his said manors, lands, tenements, or hereditaments, 
or any of them, at his free will and pleasure. 

And in the same statute there arc several restrictions and li-' 
mitalions with regard to the devising of lands holdcn by knights* 
service; which were further explained by the statute ol the 
34 & 358. c. 5. 

And finally, by the statute of the 12 C. 2. r. 25. tenures by 
knights’ service wa^re abolished, and all tenures turned into free 
and common soccage. 

So that now a man may by Ills will dispose of his whole landed rCopyhold 
jnoporly, excc])t his copyhold .ind other customary lands, whicli d 
are devisable or not, accoriling to the custom ol the respective 
manors. And generaily, a devise of copyhold will not pass, 
without a surrender to the use of the will. 

But in case of a child, or widow, it is otlierwise; for a court of 
equity, in favour of these, will supply the detect of surrender. 

2 Vcseij, 582. 5 Ves. 557. 
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So also where there is a general devise of real estate to pay 
debtSi and there is no real estate but copyhold, the court will 
supply the defect of surrender for the beneHt of creditors. Jd. 

Also, where a copyhold is in the hands of timtees^ the person 
for whom the lands are holden in trust may devise the same 
without surrender; because, the legal estate being not in him, 
but ill the trustees, he cannot surrender. 2 Atk, 38. 1 Vcs. 489. 

And altliougli the court will supply the defect of a surrender 
for the benefit of children, yet the rule doth not extend to grand- 
children^ or to a natwal child^ and consequently not to any more 
distant kindred, 2 Fes. 582, 1 Wilson, 161. 6 Fes, 544. (x) 

And where a man seised of copyhold lands, surrenders the 
same to the use of hi? will, and executes a will, although it is not 
attested by any witnesses, yet it shall direct the uses of the sur¬ 
render ; for the clause in the statute which requires the testator’s 
signing in the presence of three witnesses, is confined only to 
such estates as pass by the statute of wills of dm 34 & 35 H. 8. 
which doth not exteiul to copyhold. 2 Athpis, 37. Doe, tl. Cook, 
V. Danvrt'S, 7 EasCs E. 299. 

[But now by sfat. 55 Geo. 3. c, 192. intituled “ An act to re- 
“ move certain difficulties in the disposition of copyhold estates 
“ by will,” after reciting, That whereas by the customs of cer¬ 
tain manors, copyhold estates of such manors pass by the last 
will and testament of the copyhold temmts thereof, declaring the 
uses of suvrenders made for tliat purpose: And whereas much 
inconvenience has arisen from the necessity of imiking such sur¬ 
renders ; it is enacted. That in all cases where by the custom of 
any manor in England or Ireland any copyhold tenant of such 
manor may by his or her last will or testament dispose of or ap¬ 
point his or her copyhold tenements, the same having been sur¬ 
rendered to such uses as shall be by such will declared, every 
disposition or charge of any such copyholds, or of any right or 
title to the same, made by any such will, by any person who shall 
die after the passing of this act (viz, 12th Jidy; 1815 (9),) shall be 
as (ffecttial, although no sterrender is made to the use of such will, 
as it would have beeti had such surrender' been so made. § 1. By 
§ 2. no person entitled or claiming to be entitled to copyhold 
lands, tenements, or hereditaments, in consequence of any testa- 

fa;) [See also iiWoppv. jE5ora/, 3J?ro. C. C. 188. Kidneyv. Couss~ 
maker, 12 Vcs. ^.136. Where a] testator devised all the rest, residue, 
and remainder of his real and personal estate to his nephews and 
niecesit was held not sufficient for supplying the want of a surrender 
of copyhold land, contiguous and intermixed with the freehold, against 
the heir. \Judd v. Prall, M. 1806. 13 Ves, 168. affirmed 15 Ves. 390. 
ilf.1808. Byas\.Byas,^ Ves.R, 164, ChurchwMundy, 12 Ves.k2Si] 

(9) Before this act, ii devise of copyhold estate, hy description of 
copyhold ground rent, was good. JValkerv. Shore, 1815. 19 Vcs. 
387. 
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iDeutary dispositions, shall be entitled to be admiUed thereto 
uiuier tliis act, except on payment of all such stamp duUes, fees, 
and sums of money, as would have been lawfully payable in re¬ 
spect of the surrender thereof to the use of such will, or in 
respect of the presenting, registering, or enrolling such surrender, 
had the lands, &c. been surrendered to the use of the wiU of tl^ 
person so disposing thereof: all such stamp duties, lees, &c, to 
be paid in addition to the stamp duties, fees, or sums of money 
due or payable on the admission to the same; and the stamp 
duties to be affixed to the copy of the admission. } 3. Enacti 
tiiat nothing herein shall render iiiedectual any devise or dis¬ 
position of any copyhold lauds, tenements, or hereditaments, or 
of any right, title, or interest in or to the same, which would be 
valid had this act not been made, or to render effectual any devise, 

&c. of any copyhold lands, &c., or of any right, &c. to orin the same, 
which would be inofiectual if a surrender had been made to tlic 
use of the will of the person attempting to dispose thereof by will. 

Cop 3 'hold will not pass by general description where there 
is a freehold to satisfy the words of the devise, even though tes¬ 
tator had supposed it to be a freehold, and the first devise was 
for payment of debts, and then given to a younger child other¬ 
wise provided for(l), but under a devise of “ all my real pro- 
“ copyhold passes. (2) [ b6 J 

f Where lands encumbered are devised, vid. post. Payynent of [Encum- 
Irgacics, 10. in note.2 {y) 

2. By the 9 Geo.t. c. 36. No manors, lands, tenements, , 
runts, udvowsons, or other hereditaments, corporeal or mcorpo- diaritable 
real, wimtsoever, nor any sum or sums of money, goods, chattels, uscm. 
stocks in the public funds, securities for money, or any oilier 
personal estate whatsoever, to be laid out or disposed of in the 
purchase of any lands, leneinents, or hereditaments, shall be 
given or appointed by willf to any person or persons, bodies 
politic or corporate, or otherwise, for any estate or interest 
whatsoever, in trust or for the benefit of any charitable uses; 
but the same shall be done by deed, indented, twelve months at least 
before the death (f the donm', to be inrolled within six months 
cflcr the cxeaition in the high cowl (f chancery ; and the same 
to take effect immediately after the execution for tlie charitable 
use intended, (z) 

(1) Lindo^ V. Eboral, M. 1790. 3 Bro. C. C. 188- 

(2) Niches v. Butcher, M. 1810. 18 Ves. 193.; and see Doe, d. 

Cook, V. Danver'i, 7 East, 299. See iifra, p. 77. n. 

(y) A man may also devise a mere possibility, when coaled with 
an interest, or executory devise. Jones v. Roe in error, 3 T, Rep. 88. 

For the nature of which, vid. infra, 5. and 23. Also lands articled to 
beliought before possession. Greenhill y.Greenhitl, fl Eq, Ah. 174'.3 
2 Yern. 679. 8 P. Wms. 169. As to what words will pass a fee sim¬ 
ple, or an.estate for life, vid. infra. Form and manner, 13. 

(«) See ^ottmatn. 
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Estate S« 9y-tKe Statute of the 29 Car. 2. c. S. Any estate pUt' outer 

outer vie. ^ be devisable by a will in writing signed by the party so 
devising the same, or by some other person in liis presence and 
by bis express directions, attested and subscribed in the pre¬ 
sence of the devisor by three or more witnesses; and if no such 
devise, thereof be made, the same shall be chargeable in the 
hands of the heir, if it shall come to him by reason of a special 
occupancy, as assets by descent; as in case of lands in fee simple: 
and in case there be no qyecial occupant thereof, it shall go to 
the executors or administrators of the party that had the estate 
thereof by virtue of the grant, and shall be assets in their hands. 
j 12. ■ • 

Pur outer vie,2 That is, being held by lease during the life 
of another person, (a) 

(a) These estates are freehold interests, but they are not entail¬ 
able within the statute de donisi and therefore no common recovery 
can be suffered of them; but the person who would have been tenant 
in tail, had the estate been an inheritance, is entitled to the absolute 
ownership, and may defeat the remainders, by some act inter vivoSt 
or, as it would seem, by his will alone. See Doe, dem. Blake, v. Lux- 
ton, 6 T. R. 289. Grep v. Mannock, ib. and Blake v. Blake, S P. 
Wms. 10. in note. These estates are frequently devised for life, with 
remainder over, in which case Ld. Hardxaicke has observed, that the 
intent of the testator always is, that the leases shall be renewed. 
Vernctf v. Verncy, 1 Fes. -l-SO. But by Ld. Thurlotn C. Where an 
estate of limited duration is given to one for life, the intent is to 
give him whatever it shall produce during his life : and in that case, 
unless there arc strong expressions to shew a (contrary) intention, 
the court cannot compel him to retiew. Stone w Theed, 2Bro. C. C. 
24'3. But if he renews, he shall not renew for his own use alone, 
but shall bo a trustee for the retnainder-man, who on his part shall 
contribute towards the cxpcncc of the renewal. And the question 
has been, In wliat proportion ? Where both parties taking were 
alive, the tenant for life has usually been directed to pay one-third, 
and the remainder-man the other two-thirds. But tliis rule appears 
to have been disapproved of by Ld. Macclesjield and by I..d. Thur- 
loto, and seems ill calculated to make the sums contributed In every 
instmice proportionable to the benefit acquired. Where the tenant 
for life has renewed, and dies, the time he has actually enjoyed the 
estate may be considered in settling the proportion between his re¬ 
presentatives and the remainder-man. Thus lands in mortgage being 
devised to A for life, remainder to B and his heirs, A entered and 
bought up the mortgage, taking an assignment in trustees* names, and 
died. B, the remainder-man, preferred his bill against tljc defendant, 
the representative of A, to redeem the mortgage; and his counsel in¬ 
sisted that lie ought to pay but two-ihirdsof what was due on the 
mortgage, and the other third ought to be allowed by the defendant, 
by reason that the tenant for life enjoyed the profits during his Ijfe; 
but the court said, that if the remainder-man had come to redeem in 
the liietiuic of the tenant for life, tlien lie should have :Ulowed a pro¬ 
portion of the money with respect to tlie value of tl.e respective 
estates ol the tenant for hfo and rcmainder-nian; but lu being now 
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Speftal oecupantr A special occupant is, where ah'estate for 
life is made to a man and his heirs; in such case, ihe h»r shall 
hove the estate, after the decease of his ancestor, as special occu» [ 68 3 
fant-i or as a person particularly described, to whom the estate 
shall go after the lessee’s death. (6) [By 14- G. 2. c. §9. such 
estates pwr aider vicj in case there is no special occupant thereof^ 
of which no devise has been made according to 29 Car, 2. e. 3. 

$§ 5, 6. or so much thereof as have not been so devised, shall be 
distributed as the personal estate of the testator or intestate. (3)3 

4. One that hath money to be paid to him on a mortgage, Mortgagee, 
may devise this money when it comes. God. O. L, 391. [And 
see Patch's Treatise on Mortga^cs^ 141.3 

And if the feoffee in mortgage, before the day of payment 
which sliould be made to him, makctli his executors, and die, and 
his heir entereth into the land as he ought; it seemoth in this 
case, that the feoffor ought to pay the money at the day ap¬ 
pointed to the executors, and not to the heir of the feoffee: 
but yet the words of the condition may be such, as the pay¬ 
ment shall be made to the heir; as if the condition were, that 
if the feoffor pay to the feoffee or to his heirs such a sum at 
such a day, there after the death of the feoffee, if he dieth 
before the day limited, the payment ought to be made to the 
heir at the day appointed. 1 Inst, 209,210. 

And hereby it appeareth, that the executors do more repre¬ 
sent the person of the testator, than the heir doth that of the 
ancestor; for though the executor be not named, yet the law 
appoints him to receive the money, but so doth not the law 
appoint the heir to receive the money unless he be named. 

210 . 

.5. A person may devise by his will the right of presenting Adrowson. 
to the next avoidance, or the inheritance of an advowsoii. And 
if such devise be made by the incumbent of the church, the 

dead, and having enjoyed the estate but one year only, the defendant 
must make an allowance only for the time that A enjoyed the estate. 

Clyat V. Baiteson, 1 Vern. ^4. Wfieve leases renewable, and di¬ 
rected by the will to be renewed, were given, together with the rest 
of the persona) estate, as a general fund charged with annuities, &c. 
to trustees, to pay the rents and profits to A for life, remainder to B .* 

Ld. Thurloxv C. held, that the expeucc of renewal was not to be ap¬ 
portioned between the tenant for life and rcinainder-man, but to be 
paid out of the profits of the estate in the first instance. S^onc y. 

Theedy 2 Bro. C. C. 243. As to the rule laid down by Ins lordsliip 
for the renewal of terms, sec injrat 7* And that otates pur niUcr vie 
are to be put into the inventory. Vid. v/Jra, Inventoryy 8. 

(^») The interest in an estate pur outer v/c, granted to a man, his 
exscutors, administrators^ and assigns^ belongs to those who arc in- 
titled to the personal estate. Ripley v. Wnicrxvurthy 7 425.41-2. 

(3) Sec an instance of special occupancy taking place, Shrjield, Bt. 

Ld. MulgravCt 5 T. 
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inbeiitance uf the advowson being in him, it good, thdhgh he 
die incrumbent; for tliough the testament hath no effect but by 
the death of tlie testator, yet it hath an inception in his lifetime: 
and so it is, though he appoint by his will who shall be prc> 
seated by the executors, or that one executor shall present 
the other, or doth devise that his executors shall grant the ad¬ 
vowson to such a man. fVats. c. 10. (c) 

[ 69 3 If upon articles for a purchase, the purchaser die, having 

Lands con devised the land before a conveyance executed, the land will 
biunot^*^’ j>ass in equity j for the testator had an equity to recover the 
conveyed, fond, and the vendor stood trustee for the testator, and as he 
should appoint, till a conveyance executed. 1 CAa?t, Cas. 39. 
2 t'^ern. 679. 

For the vendor of tlie estate is, from the time of his contract, 
considered as a trustee for the purchaser; and the vendee, as to 
the money, is considered as a trustee for the vendor. 1 AtkyiMt^ 
573. 

So if a man covenants to lay out a sum of money in the pur¬ 
chase of lands, generally, and deviseth his real estiile before he 
hath made such a purchase: the money to be foul out will pass 
to the devisee. Id* 

But if a man, having made his will, afterwards contracts for 
the purchase of lands, the lands contracted for will not pass by 
the will, but descend to the heir at law. Id. 

But if a good title cannot be made of the lands, us the heir in 
such case cannot have the lands, so he shall not have the money 
inlciuled to be laid out. Id. 

]^ase [for 7. If a mail have a lease lor never so many years, detenniu- 
Uvos^l upon life or lives, that is, if such or such live so long; this 

estate may well enough be given and disposed by will, because it 
is but a chattel. Went. 19. {d) 

(c) But where an advowson was devised lo ike first or other son of' 

B, that should be bred a clergyman, and be in holy orders, and if B 
should have no such son, to C; both devises were holden by the court 
of C. P. to be void, as depending on too remote a contingency; for 
the rule of Jaw is, that the contingency on which such an executory 
devise hinges must take ^ect within some life in being, or 21 years 
afterwards; but it was uncertain that the son of i?, if he ever should 
have any, would take, or be able to take orders within 21 years of 
Uic death of his father. Proctor v. the Bishoy of Bath and Wells, 
and others, 2 H. Bla. 358. Vid. infra. Form and manner, 23, 

(d) A lease for years may also be devised to A for life, remainder 
to B. And if the lease be renewable, and A renew, B shall con¬ 
tribute to the fine so partaking of the benefit of the renewal. A was 
tenant for life of a lease for years, the remainder of which was 
limited to B. A renewed for 28 years, when 12 years of the .old 
lease w'us yet to come, and enjoyed it 9 of the 28. PerLd. Thurlow 

C. The master ought to take the sum paid by her for (he renewal of 
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8, Mr, Wentworth says. If one having & lease for many years, 
as an hundred, five hundred, more or less, doth devise and 
bequeath the same to A and the heirs male of his body, and for 
want of such issue to B and the heirs male of his body; and A 
dieth, having issue a sou; tlie term shall not go to his son, -but 
to his executor or administrator: for it cannot i)e made a matter 
of iiilieritauce. So if A had died without issue male, the term 
should not have gone or remained to if, but to the executor or 
administrator of A, WenU 45. 

So if an advowson, or any other hereditament, granted or de> 
vised to one and his heirs for a hundred years; or if such a 
termor grant a rent out of the land to A and bis heirs, or to the 
heirs, or heirs male of his body; yet shall the same go to the ex¬ 
ecutor, and not to any heir: for it being derived out of a chattel, 
cannot be any freehold or inheritance, but is itself a mere chattel. 
WaiU 54, 

9. Albeit by deed of gift made in tlic lifetime of any person to 
another of ail his goods and chattels, debts or things in action do 
not pass; yet if the testator by his last will and testament do 
give or bequeath to another any debt due unto liim, or a thing 
in action belonging unto him, the legacy is good and eftcctual in 
the law, and may be recovered hi this manner, that is to say, if 
the testator do make the legatory executor of that particular debt 
or thing, in action bequeathed, then the legatory as executor 
thereof may commence suit in his own name, and recover the 


the lease as the value of the term purchased, that is, of the term of 
28 years to commence at the expiration of 12 years. He should 
then consider the value of the term of 9 years after the existing term, 
and what the term of 19 years after the existing term, and nine 
years was worth, and the latter is the proportion to be paid by the 
remainder-maif. Then as to the kind of interest to be allowed; 
simple interest will not be a satisfaction, us she laid out her money 
totally, and the value of the lease was calculated upon the ground of 
compound interest; compound interest must therefore be computed 
upon the proportional value of the 19 years’ term, to the whole ex¬ 
pence of renewal. But as in compound interest you go upon the 
idea that the interest is paid upon the exact day, and immediately 
laid out, which is impossible, it will be sufficient to compute com¬ 
pound interest at 4pcr cent* And this is only to be paid till her 
death, for after that her executors had the demand upon the re¬ 
mainder-man, and it becomes a common debt, and must carry simple 
interest only; and A having renewed a second time before the ex¬ 
piration of the first renewal, from which second renewal she derived 
no benefit, his lordship held, that her executors were entitled to the 
whole of the expences, at the tame rate of interest; for as on the one 
hand the tenant for life cannot renew for his own benefit, so on the 
Other, the remainder-man shall not have the renewal at his expence- 
Nightingale v. Lavasony 1 Bro* C. C’.440. 
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same to his own use, against him by whom it was due; but if 
the testator do not make the legatory executor of the debt or 
thing iu action bequeathed, then his remedy lieth in the ecclesi¬ 
astical court, where he may convent the executor, and compel 
him either to sue for that debt in a court competent, and upon 
C 71 ] recovery and payment thereof to pay it over to the legatary, or 
else to make a letter of attorney to the legatary for the recovery 
of the debt or thing in action bequeathed, in the name of the ex¬ 
ecutor to the use of the legatary. Swin. 187, 188. {c) 

Thjogs 10. Albeit the testator have no such thing of his own as is 

bequeathed, yet nevertheless the legacy is good in law; there- 
}iath not of fore if the testator do l)equeath a horse or a yoke of oxen, the 
ills own. legacy is good in law, though the testator have neither horse nor 
ox of his own. (g) But who shall make choice, in this case, of 


(e) At common law a chose in action is neither assignable nor 
devisable; that is, the assignee must sue as attorney, and in the 
name of the original creditor, and the legatee as his executor : But 
courts of equity will protect the assignment of a chose in action, as 
much as the law will that of a chose in possession. *iBl. Com. 44‘2. 
[Thus a right to set aside a release for fraud is devisable. Z>rew v. 
Merry., 1 ¥.q. Ah. 175. p/. 7. A right of presumption given by will, 
whether at a price expressed or to be fixed by the trustees, shall be 
executed; the construction in the latter case being a reasonable 
price, to be ascertained by reference to the master: but to pass such 
a right to the heir or devisee, the intention to accept the offer must 
appear by some act, or at least by will. In this case, the will 
directed, “ that A, or whoever shall after the testator’s decease be 
“ entitled to estates in settlement, may have the refusal." A having 
died without shewing such intention, and a tenant for life of part 
of the settled estates, not by the settlement, but under a recovery by 
A, not answering the description, it was held that the right did not 
then exist in any one. i)arl of Radnor \.ShaJlo,T.\\iX^S.\ \ Vcs.'H'SJ] 
And when the executor has received debts owing to tlie testator, he 
may be compelled to deliver them to the legatee in court of con> 
science or in the spiritual court. Of. of Exec. 18. Ah.Eq. Ca. 175. 
If a debtor bcqueatli to his creditors the same or a larger sum than 
his debt, the rule of law is, that it sliall be construed a satisfaction : 
but otherwis.e if he order his debts and legacies to be paid, or it ap¬ 
pear by the will that he meant to be both just and generous; for the 
rule is t.aken strictly. Richardson v. Greese, 3 /Hk. 65. Chancey's 
casCyl E. IVins.-i4)S. Vid.iifya, [^3G2n.'] Form and manner,(). And 
as to a presumed satisfaction of a debt by a legacy, there is no dis¬ 
tinction between the case of a [larent and cliild and that of strangers. 
ToUon V. Collins, 4* Vrs. 483. 

(g) This doctrine is borrowed from tlie civil law, which permits 
a testator to will aw'ay not only his own property but that of his 
heir or a stranger, so that his heir or representative shall be com¬ 
pelled to purchase the thing willed, whatever its price may be; 
or if the owner will not part with it, to pay the value of it, ascer- 
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the thing so bequeathed, is a question not to be neglected: aud. 
die solution is this; that if the words of the devise be directed 
to tlic legatary, as if the testator shall thus say, 1 will that A B 
shall have a horse, the choice doth belong to the legatary; but 
if the words be directed to the executor, as if the testator shall 
thus say; I will that my executor give io A B o. horse, the eUc- 
tion doth belong to the executor. Provided nevertheless, that to 
whomsoever the election doth belong, whclixer to the legatary, or 
to die executor, they must not be unreasonable In their elec^tion, 
but fi’ame themselves according to the meaning of the tcslatt)r j 
otherwise the legatary might make choice of the best horse in 
the country, and the executor of the worst, contrary to the 
meaning of the dcct'iisod. Swin, 188, 

11. if tliere be two joint tenants of lavdSi and one of tbeni 

deviseth that which to him belongs, and dielh; this is no good 
devise, and the devisee takes nothing, because the devise doth 
not take effect until after the death of the devisor, and then the 
surviving joint tenant takes the whole by prior title, to wit, from 
the first feoffiuent Oilhcrt on 120. 

And although the jointure is severed before the testator’s 
death, yet if the will be made before the severance, it will have 
no ellect, unless there is a republication of the will after the 
partition. Svoifi v. lioherfs, 3 Bun-. It, 

So also a man cannot give or bequeath by will any of those 
goods or chattels which he hath jointly with another; for if he 
should bequeath his portion thereof to a third person, tliis be¬ 
quest is void by the laws of this realm; and the survivor, which 
had those goods or cliattels jointly with another, shall have that 
portion so bequeathed, notw ithstanding the said will. Suiin. 189. (^) 

But otherwise it is with the tenants in common {God. 0. L. 
ISl.) [and coparceners. For there is no survivor between co¬ 
parceners, but the part of each is descendible, and consequently 
may be devised, Co. Lit. 3 85. b. And a deed of partition is 
not a revocation of a devise of his moiety by tenant in common. 
Luther v. Ridley^ [or v. Kidhy or Kirl^, E. 1730. 8 Vin, Ah. 
148. j}l. 30. Swift V. Robats, 3 Burr, 1490. S. P.] died in 3P. 
Wms. 169?/.] 

12. By the 20 H. 3. c.2. Widows may bequeath the crop of 
their gi’ound, as well of their dowers, as other their lands and 
tenements; saving to the lords of the fee all such services as be 
due for their dowers and other tenements. And this is only in 


tained by the judge. Inst. 2.20. 4. For distinctions on this subject, 
see Vinnius and the commentators. Ib. 

(A) It sliould appear therefore that in this case the legacy Is not 
good, even as Icgatum ret alienwy any more than if an heriot or heir¬ 
loom be devised. Vid. vt/ruy 14. 
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nfBmtnnce of the cominon law. ^ 80. But by the 27 H, 8. 

r. ]0. a married woman having a jointure made, shall not have 
any dowry of the residue other husband’s lands. 

By the 28 H. 8. c. 11. If the incumbent before his death hath 
caused any of his glebe land to be manured and sown, at his 
pr 9 per costs and charges, with any corn or grain: he may make 
and declare his testament of all the profits of the com growing 
upon the said glebe land so manured and sown. § 0‘. 

But if the testator is lessee for years, and sow the land a short 
time before his lease expires, and then dies, before the com can 
possibly be ripe within the term, in this case a devise thereof is 
vpid, because he himself could not have reaped it after the expir¬ 
ation of the term, if he had lived. Simn, 191. 

13. Not only that thing may be devised or bequeathed by 
tlie te.stator, which is truly extant, or hath an apparent being at 
the time of the making of the will or death of the testator, but 
that thing also which is not m ra-um iiatura, whilst the testator 
liveth; therefore it is lawful for the testator to bequeath the 
corn which will be .sown or grow in such soil after his death, or 
the lambs which shall come of his flock of sheep the next year, 
depasturing in such a field. But if there be no such corn grow¬ 
ing in that soil, nor any lambs arising out of that fiock, then the 
legacy is destitute of effect, because no such thing is extant at 
all, as was betpieathed. But if the testator devise a certain 
quantity of grain or number of lambs, as for the purpose, twenty 
quarters of com or twenty lambs, and doth will and devise, 
that the same shall be paiil out of the corn which shall grow in 
such a field, or arise out of his sheep depasturing in such a 
ground; though not so much or no corn at all there grow, or 
not any or not so many lambs there arise, yet nevertheless the 
executor is compellable by law to jiay the whole legacies en¬ 
tirely ; because the mention of the soil and of the flock was 
rather by way of demonstration than by way of condition, ratlier 
shewing how or by what means the said legacy might be paid, 
than whether it, should be paid at all, yea or no. Swin. 186. (?) 

l^. Those things which after the death of the testator de¬ 
scend to the heir of the deceased, and not to his executor, can¬ 
not be devised by testament, except in such cases wherein it is 
lawful to devise the lands, tenements, or hereditaments. And 
thet*efore if a man seised of land in fee or tee tail, bequeath his 
trees growing upon the said land at the time <^‘ his death ; diis 
devise is not good, except as before: but if he devise the com 
growing upon the same land at the time of his death, fronj the 
heir to some other person, this devise is good, albeit the land 
whereupon it growetb be not devisable. And reason of 


(i) Ftd. /pfit. 2. 20. 7. cum Con. Vin. 
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the (liiFerence is, because the trees are parcel of the freehold, 
and descend together with the land to the heir and not U> the 
executor: but it is not so of corn ; for the same shall go to the 
executor as parcel of the testator’s goods. And thereftire if a 
man be seised of lands in the right of his wife, and sow the land, 
and devise the corn growing upon the same land, and die before 
the coni be reaped ; in this case the legatary shall have the com, 
and not the wife. But it is otherwise of grass, and herbs not 
separated from the ground at the time of the death of the tes¬ 
tator. If a man seised in fee in right of his wife, do let the 
same lands for years to a stranger, and the lessee soweth the 
ground, and afterwai’ds the wife dieth, the corn not being ripe; 
in this case the lessee may devise tlie same corn, notwithstand¬ 
ing his estate he determined. So also of tenant by curtesy, and 
tenant in dower. Swin, 190. 

And forasmuch as those things which after the death of the 
testator descend to the heir an<l not to his executor are imt de¬ 
visable by will, except in .such cases where lands, tenemeuts, 
and hereditaments be devisable; tlierefore those things which 
are affixed unto the freehold are no more devisable than the 
freehold itself, as the windows, doors, wainscot, and such like, 
SivtTi. 191. 4 Co. 64. 

So if a man be seised of a house, and possessed of divers heir¬ 
looms, that by custom have gone with the house from heir to 
heir, and by his will deviseth away these heir-looms; this devise 
is void: for the will taketh effect after his death; and by his 
death, the heir-looms by ancient custom arc vested in tlie heir, 
and the law prefers tlie custom before tlie devise. And so it is, 
if tlie lord ought to have a heriot against his tenant, and the te¬ 
nant deviseth away all his goods; yet the lord shall have his 
heriot for the reason aforesaid. 1 I/isf. 165. 

15. The testator may devise all goods and chattels which he 
hath in his own right, but not those which he hath in the right 
of another as executor. Swin. 185. 

16. An administrator cannot make a testament of those goods 
which he hath as administrator to any person dying intestate; 
because he hath not any such goods to his own proper use, but 
ought therewithal to pay the debts of the dead person, and to 
distribute the rest according to law. Swin. 189. 

17. The husbaml cannot devise such goods as his wife hath 
as being executrix to another, nor such things as are in action, 

(4) A man may dispose of his wife’s personal chattels by will as he 
pleases, but not of Iier chattels real, or cltoses in action, unless he 
has done some act to reduce them into his possession; for those on 
his death shull Survive to her. But if he survives, they shall bo his 
own to all intents. Sharp v. Poole, 4 Rep. 51. So it is with re^rd 
to the wife’s paraphernalia, or debts due to her before marriage, 
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as de)»te clsi»4te br c^traet, 

unless he «nd his .w^e-wcover^hft.sameixM'mg marriage, or thtft 
be rehew bonds^ Wd take them in his own name: othcs'Wise 
after bis death they remain to ller.r \Jnst.S5l, 

the husband may, at any time during the coverture, re** 
leaiea bond given to his wife. And where the imsband makes 
a settlement the bonds to his wife, being part of her fcMtune, 
will notwithstanding his death in the lifetime of his wife, before 
the security be changed, be decreed in equity to his executor; he 
being considered in that case as a purchaser for a valuable con¬ 
sideration. Cas. Temp. Talb, 168. 

18. A‘ man may by his will dispose of his chattels and 
personal estate that he sliall for the future acquire, any time 
after the making of his will, to the time of his death. And this 
Ls necessary,- from the reason of the thing; because the chattels 
and 'personal estate are in a continual fluctuation: and if the 
law were not so, it would create very great confusion, or else 
would render it necessary for a man to make a new will every 
day. Cr/7i. 122.(5) 

out it is not so with lands, for they are fixed ;md permanent: 
and therefore if a man niaketh his will, and deviseth th^eis all 
the lands which he shall have at the time of his death; and 
after that, he purchaselb lands, and dieth without rcpublication 
or making a new will; in this case, though his intent to the con¬ 
trary is “very apparent, yet it is a void devise: for a man cannot 
devise any lands but what be hath at the time of making his 
will. (6) And this was adjudged upon great delil)eration, by 
Holt chief justice, and the court, in the case Bunker and Cooky 

which were not got in during the joint lives of husband and wife, 
Graham v. Lord Londonderry^ M. 3 Atk. R. 393. 

(5) Ibus, where testator bequeathed “ all his drawings and pic¬ 
tures,’’ it was held that pictures bought after making the will should 
pass. Dean^ Sfc. of Christchurch y.Barrovot Amhl.Q^l. See 1 P. W, 
597. 2 Vern. 538. 

Lands purchased subsequent to the making of a will do not 
pass by the statute of wills (see Butler v. Baker, 3 Rep. 30. Louie’s 
case, 1072e^.78. Laiurence Dodvoell, \ Lord Raym. HoU,2^S^ 
Strode v, Falkland, 3 Ch. R. 99. Brydges v. L>uke ^Chandos, 2 Fes. 
J. 4!27.) unless the will be republished, {Brett v. Rigden, Ploiud. 344. 
See p. 76. note, and p. 109.), or the land has been articled and con. 
traded for before making the will, {Prideaux v. Gibbon, 2 Cha. Cas^ 
144. Davie v. Beardsham, 1 id. 39. Acherlcy v. Vernon, 9 Mod. 78.' 
Lingen v. Sowray, 1 P. lVms. 172. Beauclerk v. Mead, 2P. Wms. 
169. Pullen v. Ready, id.590. Whitaker v. Whitaker, ^Bro.C. C. 
31.&C.&C.); though by express stipulation the agreement is not to. 
be carried into executioil till a future day, which is after the making 
of the will. Greenhill v. Greenhill, Pre. Ch. 320. 2'JVn. 79. Potier v. 
Potter, 1 Ves.^37. 
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But by Holt chief justice: If he sepublbheth his w91, insucli 
maDoer, and with such circumstances, as are necessaiy to 
compfete execution of an origihid will; then the purchased 
lands will pass as by an original will. 11 127. Brett'yi 

Migden, Plawd^SMi, And in truth this seemcth to make it a 
new will, to all intents and purposes; and not a republication of [ 76 
die old one. 

But a codicil, which concemeth only personal legacies, will 
not amount to a republication of the will, so as to pass lands 
purchased after the making of the will. 2 Vem.^^S, ( 8 ) 

(7) Bunier v. Cook^ Bunker v. Cokct Brunker v. Cooky Broncher 
V. Cokey M. 1707. 11 Morf. 106.121. Fiizgib.^<25. Salk.^SI. Holiy 
236. 243.246,248.746. S. C. Affirmed in 1 Bro. P. C. 199. See Doe 
d. Turner v. Keity 4 T. A. 604. Arthur v. Bokenhaniy 11 Mod. 148. 

S. P. So copyhold lands purchased after a will do not pass by it, though 
surrendered to the use of the will. Harris v. Cutlery B. R. Tr. 

10 G. 3. cited by Lord Man^eld in Spring v. Biles, 1 T. Rep. 435. 

( 8 ) Strode v. Russell, M. 1708. Beckford v. Pamecot, Cro. El. 493. 

Aliter, if attested by three witnesses. Pigott v. Waller, 7 Ves. 98. 
llepublication should be attended with the same solemnities which Republic! 
are to be observed at the original publication. Bunker v. Cooke, tloa in 
Fitzgib, R. 225. Dotigl.25. Testator’s saying, “ his will was in a g®”®™!- 

** box in his study,” was held to amount to a new publica> 
tion. Cottony. Cotton, cited in Alfords.Earle, 2 Pern.^.209. So " 
where testator in a codicil recited a will, and added, “ which 1 fully 
** approve of.” Rich s. Cockell, 9 Ves, 374. (and see infra.) Uepub- 
lication of a will is tantamount to making that will de novo ; it brings 
down the will to its own date, and makes it speak as it were at that 
time. In short, the will so republished, is to ^1 intents and purposes 
a new will. Per Sir ./. NichoU in Brovon v. Pittis, 1 Add. Rep, 38. 

A strong example of the effect of this doctrine is given in Atto. Gen. 

V. Heartvoell, Ambl. R. 451.; where a codicil made afier, to confirm a 
will made h^ore the passing of 9 G. 2. c. 36. concerning charitable 
uses, brought the will M'ithin that act: and in consequence operated 
to avoid great part of the will. When a man republishes his wm, 
the effect is, that the terms and words of the will should be construed 
to speak with regard to the property he is seised of at the date of 
the republication, just as if he had been possessed thereof at the time 
of making his will. Heyl^n s. Heylyn, Couip. 132. But though mere 
republication will pass after acquired lands 10 the devisees in the will, 
yet as it makes no alteration in its words, it follows, that where any 
change has taken place with respect to them, a codicil should be 
added to meet the consequences of such change: for as the devisees 
cannot take but under the words of the will, the intention of the 
testator might be otherwise frustrated: e. g. If A. and his heirs 
are devisees in a will, and A. dies in testator’s lifetime, mere repub¬ 
lication will hot enable the heirs of A. to take under the will. (As to 
republication by codicil, see infra, 109.) 
roi.. IV. G 
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ir a man devisetli ail his lands J<^ payment t^his debits And 
pan^Bseth lands afterwards: the lord-keeper said he would dfr> 
cree a aak, though there were no precedent articles. 

Oz. 144.. 

If a man hath a leaser and disposeth of it (specifically) by his 
will; and after surrenders it and takes a new lease, and after 
dies; the devLsee shall not have this last lease, because this was 
a plain countermand of his will. Golds. 93. (9) 

But in the case of Stirlmg and Lydiard, N</o. 21. 1744, where 
a man devised all and sir^ular his leasehold estate, goods, chattels, 
and personal estate 'whaisoexjci', and afterwards renewed a lease; 
it was held by the lord chancellor Hardwicke clearly, that the 
leasehold estate passed by the will. He said the objection 
against its passing proceeded upon a mistake, that this is a spedfic 
legacy j but it is nothing like it: for it is only an enumeration 
of the several particulars of his personal estate, and is a general 
devise of the whole. It hath no appearance of a revocation. 
Suppose the testator had purchased a new lease, would not that 
have passed ? Why then should not a new term in a lease 
equally pass? If I were to construe this a revocation, 1 do not 
know but if a man were to give all his bank, East India, and 
South Sea stock, and should afterwards turn it into money, it 
might as well be insisted tliat this was a revocation. 3 Atk, 199. 

If a man deviseth a term Jhr years, which he hatli not at the 
time of the devise, but purchaseth some lime before his death; 
Molt chief justice doubted, whether tliis would be good. But 
Mr. Peere Williams says, that notwithstanding tlie doubt in which 
the court of king’s bench seems to have been in that case, it hatli 
been clearly held to pass by such a will. 3 P, Will. 169. 

L 77 ] III. Form and manner of making a 'vcill; and therein 

of appointing guardians and executors. 

f A will may be contingent, as, if the testator do not return 
from a joumey, in which case, if he returns, it is void(l) or 
conditional: but such a conditional will is not converted into an 
absolute will, where it is shewn that the condition has been 
satisfied. (2) 


(9) Abney Miller, 9. Aik. H9S. Radstoney. Anderson, 9 Ves, 
418. Marvoood v. Turner, 3 P. Wms. 163. Hone v. Midcrafl, 1 Bro. 
C. C. 260. But where, after disposing of a lease by will, t^tator re¬ 
newed it, and republished his will, it passed by the republication. 
Anon. H.1690. 9 Freem.WG. Soe Brett v. Rigden, Plovod.S^X, Ar^ 
thury. Bockenham, Gilb. Dev. 165. See infra, 109. note, as to republi¬ 
cation of wills by codicils and Payment of legacieSi 1. 10. in note. 

(1) Parsons v. Lanoe, Amh. 657. 

(2) Ingram v. Strong, and Roberts v. Lnwrenre, 9Phill.Rep. 294. 

2 
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Copyholds not being within the statutes of wills and frautls, 
and passing by the surrender to the uses of the will, and not by 
the will itself such uses may be declared by any writing which 
the ecclesiastical courts will grant probate of (3)J 

1. By the 29 C. 2. c. 3. intituled, Jn act for yrevcntimi. of Oflandi. 
fronds andpetjtirm. All devises and bequests i>f any land^ jot 
tenements, devisable either by force of the statute of wills, or 
by this statute, or by force of tlie custoitr of Kent, or the custom 
of any borough, or any other particular custom, shaU be in writ- 
(4*), and signed the party so devising the same, or by some 
other person in his presence, and by his express directions, ami 
shall be attested and s^ihscribed, in the presence of the said d^soi\ 
by th ee or four credible wit7U‘sses; or else they shall be utterly 
void, and of none effect. § 5. 

Signed'] Signing being only mentioned, therefore sealing is 
not necessary, ahhougli it be expedient to a testament; which is 
not properly and legally a deed, to which a seal is essential, 
though it hath the force and virtue of a deed. God. O. L, 6. 

Weniw. 29, 

Signed Inj the party so devising the same] Ft. 33 C. 2. Femain 
and Stanley. The testator made bis will, and wrote it with his 
own hand, and began it thus, I John Stanley make this my last 
will and testament; but did not subscribe his name : yet this was 
adjudged a good will, and sufficient signing by the testator within 
the statute, to pass lands; it being subscribed by three witnesses 
in the presence of the testator; for his name being written in 
the will, it must be a sufficient signing within the statute, since 
the statute hath not appropriated any particular place in the will, 
cither top, bottom, or margin, for that purpose: and therefore 


(3) Tuffnellv.PagCy 2 Atk.91. AU.Gen.y,Sa'wtell,ib.A:9*l. Same 

V. Andrews, 1 Ves. 225. Carey v. Askew, 2 Bro. C. C. 59. And such 
writing not being within the statute of frauds as a will, need not be 
signed, unless required by the terms of the surrender to the uses of 
the will. Doe d. Cook v. Danvers, 7 East. R. 298. Noel v. 1Toy, 
5 Madd. Ch. R. 38. But after-acquired copyhold will not pass by a 
previous will of “ all testator’s lands.’’ Spring d.Titchers.Biles, 1 T.R. 
435. a. But a will disposing of the equitable interest in a customary 
freehold, must be executed conformably to the statute. Amhl. 229. 
unless there is a custom for surrendering it to the use of the will. 
7 East. R. 299, See ante, page 65. . 

(4) Thus instructions for a will taken in writing by another, in the 
presence, and from the oral dictation of the deceased, though with¬ 
out any signature or attestation, is a will in writing within the statute; 
and complies with the terms of a surrender directed to be to auch 
uses as A. B., in or by her last will or testament in writing, dtould 
limit. Doe d. Cook v. Danvers, 7 East. R. 299. 324. 

G 2 
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necesskrily Lhe testator is at liberty to put it where 4te pleases. 
SLeOi\*{&) ■ 

>( And it'hath been said, that if the devisor only put his seal fo 
the*will, without signing it, this is a sufficient signing within the 
statute; because'^igning is no more than a mark to distingui^ a 
[ 78 ] man’s act, and sealing is a sufficient mark to know it to be has, 
will. Gilb, 93. 

AikI in Wameford and Warnefbrdy E. 13 G, On an issue dl* 
rected out of chancery, Raymond chief justice ruled, that sealing 
a will is signing within the statute. Sir. 764. [And see JLee 
lAbb. 1 Show* R* 68.] 

But in the case of Smith and EvanSf in the exchequer, Dec. 
1751; it was said by the lord chief baron Parker^ baron Clive^ 
and baron Smythe (b.^ron Legge being absent), that what is said 
by North, Windham, and Charleton, in \^Lemayne v. Stanley] 
S 'Lev* 1., that putting a seal to a will is sufficient signing within 
the statute, is very strange doctrine; for that if it were so, it 
wotdd be very easy for one person to forge any man’s will, by 
only forging the names of any two obscure persons dead; for he 
would have no occasion to forge the testator’s hand^ And the 
barons said, if the same thing should come in question again, 
they should not hold that sealing a will only was a suffideot 
signing within the statute. 1 Wilson, 313. (6) 

And in the case of Grayson and Atkinson, July 17* 1752; 
in the chancery; Lord Hardwicke said, that he should have 
much doubted upon that point: for the statute requiring the will 
to be signed, undoubtedly meant some evidence to arise from 
the hand'Writing: then how can it be said, that putting a seal to 

(5) Hilton V, Kingi 3 Lev* 86. 9 Ves. jun* 248. In Cook v. 
sons, 1701. Pre. Ck* 184. 2 Vern. P.459, a writing the will with tes¬ 
tator’s own hand, was held a sufficient signing within the act, though 
not subscribed or sealed by him. Where a will written on three 
sides of a sheet of paper duly attested, concluded by stating that 
testator-had signed bis name to two of the sides, and put his hand 
and seal to the last, and it appeared that he had put his name and 
seal to the last, but had omitted to sign the two first sides, it was 
held that the will was well executed: whatever might have been 
his intention at one time of signing the former sheets by his final sig¬ 
nature, he had abandoned that intention. Winsor v. Fratt, 2 Brod. 
4* Bins* Pf 650. And see infra, 83. note. 

(6) Nor (says WiUes C. J. 1 Ves.jun* 13.) “ do I think sealing is to 
be con^ereu as signing; and I declare so now, because if that'ques¬ 
tion ever comes before me, I shp^l not think myself precluded from 
weighing it thoroughly, and decreeing that it is not signing notwith¬ 
standing the obiter di^a, which in m^y cases were nun^uam dietj^ 
but barely the words of the reporters: for on .eaamjDaUon I have 
foiipd many of the.sayings asenbed to Chat great 0100 ,^!^ 

were never said by him.” 
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it would be a sufficient signing? For any one may imt a seal; 
no particular evidence arises from that seal; common s6als 
<^ke, and one nmn’s may be like another’s { no certaiiUy or 
guard therefore arises from thence. And where an act ofpaflia- 
ment mentions signing, it means something different from seal¬ 
ing. 2 44‘9, >,f .j 

H, 1728. l^ormer and l-huvland* The ■will was not signed by 
the testator iti the presence of the witnesses; but he acknow¬ 
ledged it to be his hand, and declared it to be his will, in their 
presence; and they subscribed their names in his presence. 

Lord chancellor King inclined that the will was good: (7) but 
ordered the point to be reserved and made a case for further 
consideration. 2 P, Will. 506. 

And in the case of Stonehouse and Evelyn^ E. 1734', A will was 
held to be good, though all the witnesses did not see the testator 
sign it, but he owned it before them to be his hand: And the 
reporter says, that on his mentioning this case to Mr. Justice 
PoHesciie Aland, he said, that this was tlie common practice: 
and that it is sufficient, if one of the three subscribing witnesses [ 79 ] 
swears that the testator acknowledged the signing to be his own 
hand-writing: and it is remarkable, that the statute of frauds 
doth not say the testator shall sign his will in the presence of 
three witnesses, but I'equires these three things; first, that the 
will should be in writing; secondly, that it should be signed by 
the testator; and thirdly, that it should be subscribed by three 
witnesses in the presence of the testator. 3 P. Will. 254. 

And in the said case of Grayson and Atkinson, July 17. 1752; 
by the lord chancellor Hardwicke: At the time of making the 
act, and ever since, if a bond or deed is executed by the person 
who signs it, afterwards the witnesses are called in, and before 
those witnesses he acknowledges that to be his hand; that is al- 


(7) Grayson v. Atkinson, per lord Hardvoicke, 2 Ves. 459. KUts 
Smith, \ Ves.jun.W. Seealsol? Ves.i-SS. 18 Ves.lTS. Westbeack 
Kennedy, \ Ves»Sf 362. And it will be sufficient if testator 
acknowle^ed to each of them separately that the will is his, or that 
the signature is his hand-writing. And the subscribing witnesses 
need not express in their attestation that they subscribed their names 
in testator's presence : but whether they did so subscribe, is -a question 
for a jury on the evidence before them. Price v. Smith, Willes, R. 1. 
4 Tauiit, R, 217. 

In Ellis v. Smith, 1 Ves.Jun. 11., where there was a will subscribed 
by three witnesses, before whom testator declared it to be his will, 
but did not sign it, such declaration was held equivalent to a signing 
befbre them, and the will good within 29 C 2. c. 3. $ 5.; and it was 
also , good'will of revocation within ^6.; before which pro¬ 
vision a will be revoked even Byword of mouth. See Trevetiann 

case, Dyer, 143. 

r, 3 
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ways considered as iin evidence of signing by tlie person execut¬ 
ing and is an attestation of it them. It is true diere is some 
dinerencc between the case of a deed and a will in tl)U respect^ 
l)ecause signing is not necessary to a deed, but sealing is; and i 
do not know that it was ever held, that acknowledging his sealing 
without witnesses has been sufficient. But notwithstanding, that 
is the rule of evidence relating to signing. If it was in the case 
of a note, or declaration of trust, or any other instrument not 
requiring the solemnities of a deed, but bare signing; if that inr 
strument is attested by witnesses, proving that they were called 
in, and that he took that instrument, and said, that was his 
hand, that would be a sufficient attestation of signing by hiiii. 
That is the rule of evidence; and there is nothing in this act to 
fake it out of the general rule. 2 f^esetjy 457. [2 1109. 

•^See Cook v. Parsons^ next page. S. C.] (8) 

AUested and mhucribed in the presence of the said deoisof''^ It 
hath l)een ruled in equity, tliat a will of lands, attested bv thi'ee 
witnesses, wlio subscribed their names at the request of the tes¬ 
tator, tliough at several times, is a gowl will, though the wit¬ 
nesses wei*e never once present together. Gilb. 92. VifL PeviseSi 

N. 10. 12. 

Feb. 1. 1742. Jones and LMke. A s])ecial verdict was found 
upon an ejectment: the case was, the testator signed and exe¬ 
cuted his will in December 1735, in the presence of two wit¬ 
nesses, who attested the same in his presence; afterwards in the 
year 1739, he with his pen went over liis name, in the presence 
of a third witness, who subscribed his iiumc in the testator*s 
presence, and at lus request. And the question was, whether 
[ liO ] this w'as a due execution within the statute. For the heir at law 
it was argued, that the statute requiring three witnesses to sub¬ 
scribe in the testator’s presence, must intend they should be all 
present together; otherwise there is not that degi'ee of evidence 
which the statute requires : for an attestation of three witnesses 
at different times has only the weight of one witness. AVitnesses 
to a will not only attest the due execution of the will, but like¬ 
wise the capacity of the testator at the time of execution. A 
man may be sane at the time two witnesses attest, and insane 
when the third attests. It cannot be considered as a will, till 
the third witness hath signed, for that completes the act. The 

(8) 2 Sire. 1109. S. C. And see C'ooiJ: v. Parsons, note in next pa^e. 
A t^tator desiring to make an alteration in a wHI, ordered a dewse 
to be interliiied. The will was then read to him; he approved it, 
and put,his seat uu the wax in presence of the same three witnesses 
who ^tested his will at first, but did not subscribe his name de neno. 
ThU was held a good signing, for testator’s subscribing H is only with 
« view that tlie witnesses may know the deed again- Townsend v. 
Pearce, \H\, Vin.Ah Devise, it A, 145. 
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wiU here is dated in 17US; suppose l^ids purchased aftei* the 
dote, and before the attestation by the third witness, wiU die 
lands pass ? Certainly not. On the other hand, it was argued tor 
the devisee, that a will executed Iwfore three witnesses, Ihougli 
at three different times, is good ; the statute not requiring they 
should all be present at the same time. The requisites under 
the statute arc, that the testator should sign in the presence of 
three witnesses at least, and that they should attest in his 
presence. It would therefore be adding new requisites which 
the act does not mention, and in effect be making a new law. 

■ By the lord chief justice Lee: This case depends upon 

the words of the statute. The requisites in the statute are, that 
three witnesses should attest his signing, but it dotli not direct 
that the three witnesses should be all present at the same time. 
Here you have the oath of three attesting witnesses. This is 
the tiegree of evnlence required by the statute. And the same 
credit is given to three persons at different times, as at the same 
time. We cannot carry the requisites fartlier than the statute 
directs. The act is silent as to this particular. It would there¬ 
fore be making a new requisite. The signing is the same act 
reiterated. The testator went over his name again, and dcclai*cd 
it to be his last will. ■ And judgment was given against the 

heir at law. 2 Atkyiis, 176. (9) 

L» 31 G. 2. Carleton on the demise of Griffin v. Griffiu. On 
a special verdict it was stated, that John Griffin, on the 2d of 
May 1752, wrote upon a sheet of paper with his own hand, as 
follows: “ Know all men by these presents, that I John Griffiu 

make the after-mentioned my last will and testament;” and 
^rein he made several dispositions of his real and personal 
estate; and subscribed it at the same time when he wrote it; but 
there was no seal or witness to it. And on the 5th of January 
1754, he wrote on the same sheet of paper, “ Memorandum, 
“ whereas I have laid out on a lighter [and so on] — all these, 
“ at my death, shall be at my wife's disposal: And this not to 

(9) And previously in Cooiv.JParsons, 1701, Pre. CA. 2 Vcm. 
459.; where testator’s will written with his own hand was published 
in the presence of three several witnesses at three several times, and 
they all attested it in his presence, 6ui he did not sign it in the presence 
of the second witness, but only owned the signin? to be his hand, 
and desired him to attest the w’ilJ, as was proved by the witness. 
The lord keeper hdd a publication of a will before three witnesses, 
though at three several times, good within the statute. The same 
point U admitted in 2 Ves.^-SS* 1 Pie*, jun. 14. The validity of the 
will, however, being a quration at law, it was ordered to be tried. 
See the cases, ante, 77—79.; and HoU v. Clarkt 3 Mod. 218. Long- 
fard V, Pyre, fV* 740. Attestation by a mark is good w'ithin the 
statute. Harrison v. Harrison, 8 Ves* 185. and 504-. S. P. 

G 4 
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^iswinuL anj of the j^mer part orade by mb the S<lof Miqt 
*‘. i*752. Witness my hand, John Griffin.” ^AI1 this latter 
wiiting related only to the personal estate; and he subscribed^ iC- 
UiA.the presence of three witnesses; and then he took the saidi 
sheet of paper in his hand, and declared it to be his last will ancb 
tej^ment, in the presence of the said three witnesses; and them 
delivered it to them, and denired they would attest and subscribe^ 
it in his presence, and in the presence of eadi other; which tbey^ 
iK:cordingIy did. Upon this special case, one question reserved- 
for the opinion of the court was, Whether the republication of 
the said hrst will (made in 1752) upon the 5th of January 1754:,'^ 
be a publication or republication of his first will within the 
statute. It was argued, that this was no good will to pass lands,* 
beyond all doubt, till the 5th of January 1754; and wliat hap¬ 
pened then, was neither a publication, nor a republicatkm- 
.sufficient to make it a good will within the statute. Here are 
two distinct instruments, at two different times; the first unat*^ 
tested, relating to the real estate; the second, signed, published,' 
and attested according to the statute, relating to the pers<mal.‘ 
But tlie first was originally bad, and could not be made good; 

by the subsequent transaction.-- By lord Mansfidd and the- 

court: The case,is accurately stated ; for it is not stated to be 
either a will or a codicil, but a sheet of paper written. It is a 
will of an illiterate man, drawn by bimself. At first, in 1752, 
the testator did not know that any witnesses were necessary.- 
In 1754, lie had found that they were necessary. Then 
he makes a subsequent disposition: Which is a memoran¬ 
dum to be added to it. But he doth not call this a codioU; 
nor doth the case state it to be so. He plainly considea^ the- 
wholeas one entire disposition; and he expressly declares in the 
latter, that he doth not thereby mean to disannul any part 
his former devise or disposition. There is not a tittle in the' 
latter that relates to the real estate; therefore the only intent of 
having the three witnesses, was and must be to authenticate the 
former. The signing Uie former does no harm; it inakcs .it 
more solemn, but doth not hurt it. Then the publication of it 
[ 82 ] is, as of a will He takes up the sheet of paper; and holding 
up the said sheet of paper, says, It is my will. And certainly' 
he did not mean a part of it only, but the whole of it. And he' 
desires them to attest it. All t^is must relate to the whole that 
was written on this paper. It must be considered as one intire 
will, made at different times, and attested, agreeable to the 
statute. And a man is not obliged to make his whole will all at 
the same time. 1 .Bwr.-R. 549. , v, 

Jn thepresmee (>fihe said devi$qr\ E*Sja*% Shires ^nd.Gl^s%- 
cock* The question Whether the will was mode'scconding) ^ 
to the statute; for the testator hud desired-the witnesses to go 
into another room, seven yards distant, to attest it, in which 
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thei^ was a window broken, through w^id) the testator might 
see.'them. ; By the court: ““The statute reqirireth attesting in his 
presence, to prevent obtruding another will in the |^ace of the 
true one: it is enough if the testator might see, it is not neces^ 
^y that he should actually see them signing; for at that rate'if 
a man should but turn his back or look off, it would vitiate the 
will. Here the signing was in the view of the testator; he might 
have seen it, and that it is enough. So if the testator being sick, 
diouid be in bed, and the curtain drawn. 2 Sal/c, 688. (1) 

But if the witnesses subscribe their names to the will, in a 
room adjoining to that where the testator lay, but out of his 
sight, so as he could not see them subscribe their names; this 
is no good will within the statute to pass lands, because the wit¬ 
nesses in that case did not subscribe their names in the testatm^s 
presence. Gilb. 93. 

But it is not necessary that it appear upon the face the •anil 
to have been signed in the presence of the devisor. As in the 
case of Hands and James, M, 9 G. 2. In ejectment brought by 
the plaintiff as hdr at law, tiie question was on a case by con¬ 
sent left to the opinion of the cour^ Whether it should be left to 
a jury .to determine, whether tlje witnesses to a will (being all 
drad) ctid set their names in the presence of the testator, and 
this merely upon cireumstances without any positive proof. By 
the court; This is a matter fit to be left to the jury. The wit¬ 
nesses by the statute ought to set their names as witnesses, in the 


(1) S. C; Cartk. 81. S. P. Casson v, Dade, 1 Bro. C. C. 99. Davu v, 
St^h, 3 Salk^ 395. Hellard v. Jennings, 1 Lord Raym, 505. Ber 
lord Macclejield: The bare subscribing the will by the witnesses 
in the same room does not necessarily imply it to beJh the testator's 
presence, for it might be in a corner of the room in a dandestine 
fraudulent way, and then it would not be a subscribing in the testator’s 
presence, merely because in the same room; but it being sworn by 
the witness, that he subscribed the will at the request of the testatrix, 
atid in the same room, this could not be fraudulent, and therefore 
was well enough. Longford v. Eyre, M. 1721. 1 P. iVms. 740. But 
if the testator could not see his will attested if he would, it is void, 
though the witnesses retire for the purpose of his request. See 
Broderick v. Broderick, 1 P. IVms. 239- Mackell v. Temple, 2 
R. 288. Longford v. Eyre, 1 P. fVms. 740. Carter v. Price, Dougl. 
241. Hands Janies, Com, R. 5SL Onions Tyrer, 2 Vern. R, 
741. Thus where the attesting witnesses retired from the room where 
the testator had signed, and subscribed their names in an adjoining 
room, and the jury found that from one part of the testator’s room, 
a person by inclining himself forwards with his head out at dope 
might have seen the witnesses, but that testator was not in such a 
sittmnbn in the room that he might by so inclining have seei^ them ■, 
thp Will was hdd not duly attested. Doed, Wright Manifold, 
lAr.^6i294. 



Form and manner. 

presence of the testator; but it is not required the statue 
that this should be taken notice of in the subscription to the 
will (2), and whether inserted or not, it must be proved: if in* 
serted, it doth not conclude, but the contrary may be proved; 
And if not conclusive, when inserted, the omission there^ shall 
not conclude that it was not so: and therefore it must be proved 
by the best proof that the nature of the thing will f^mit oS. 
Comyn, 531. 

And in the case of Croft and Pawlety 12 G. 2. Upon a 
trial at bar concerning the execution of a will, it did not appear 
upon the face of it, that the attestation of the witnesses was n^e 
in the presence of the testator; which being objected to, a case 
was cited, where lord chief justice Eyie held it a matter proper 
to be left to a jury, whether they believed it to be so done or 
not And Mr. Justice Chappal cited a case to the same purpose. 
To which the court assented; and they held it not to be necessary 
to be inserted in the will, that the attestation was in the presence 
of the testator, though by the statute it is necessary tliat it should 
in fact be so attested. Vin. tit. Devise, N. 9. {k) 

By three or four credible ’fitnesses (3)3 M. 1 PV, Lee and Ubb, 
The testator made his will in writing, subscribed by two wit* 
nesses, and therein devised his lands. Afterwards be ma^ a 
codicil, in which his will was recited; and diis also was attested 
by two witnesses, one of which witnesses was a witness to the 
will, but the other was a new witness. The question was, Whether 
this new witness should make a third to the will. And it was 
adjudged that he should not: It is true, here are three witnesses 
to the intent and will of the testator; but there are only two to 
his will in writing: It is true likewise, that there are two wit¬ 
nesses to the codicil; but those are not witnesses to the wTitt^ 


(2) Brice v. Smith, WiUcs, R. J. S. P. 

{k) And per lord Manfeld, in Bond v. Seaviell, 3 Bur, 1775. “ It 
is not necessary that the witnesses should attest in the presence of 
each other, or that the testator should declare the instrument exe¬ 
cuted * to be his will,’ or that the witnesses should attest every 
page, folio, or sheet, or that they should know the contents, or that 
each folio, page, or sheet, should be particularly shewn to them,"— 
But in that case, there being some doubt, whether the first sheet 
was or was not in the room at the time of executing and attesting the 
last, anew trial was directed. See further on this head, ante, 1. note; 
and *>^<7,11* 

(3) As to the mode of proving a will in trials at law and in equity, 
see iifra, 249, and note. In Clarke v. Turton, 11 Ves, 240. a question 
whether the attestation of a vice-consul abroad, as a separate act by 
him as such, and sealed with his official seal to operate as a certificate, 
could be considered as the signature of a subscribing wkness to a 
will of real estate within the statute of frauds, was sent to W tried at 
low. 
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«Hl; so that there wants one witness to the will in writing. 
S SaHr. 395. [3 Mod. 262. S. C. 1 Eq. Ow. Abr. 403. S. P.] 

In the case of TuffneU and Page.^ E. 1740, it was held clearly 
by lord Hardwicke.^ that a will of a copyhold tenant, attested by 
one or two witnesses, or even w'ithout any witness at all, is suffi¬ 
cient to declare the uses of a surrender which he has made; end 
tire reason is, because the party is in by the surrender, and not 
by the will. Barnard. Cha. Ca. 12. 

Therefore where there is a general devise of lands, and there 
is no surrender of the copyhold lands to the use of the will, the 
construction at law is, that they do not pass by the will; for 
copyhold lands are not properly the subject of a devise, as they 
pass not by the will, but by the surrender. 1 Afkyns, 388. 

Credible •witnesses (4)] M. 34 Cha. 2. Hudson^s case. Two 
witnesses swore, that the testator did not publish it as his will, 
but that another guided his hand, and that the testator made his 
mark, but said notliing, nor was he capable. On the other side, 
it was proved, how that the testator had made two former wills, 
and in them had devised his land in the like manner as by tills 
will, and that he died of a consumption, and was sensible to the 
last; and how that three days after making his last will, he 
was sensible and able to discourse, and so continued till within 
■six days of his death; hereupon it appeared, that the witnesses 
had been dealt with. To which the counsel on the other side 
urged, that if the witnesses were not to be belijeved, then there 
would not be three witnesses to the will, and so no will within 
tl\e statute. To which Pemberton chief justice answered, that 
if there were three witnesses to a will, whereof one was a thief 
^ person not credible; yet the words of the statute being satis¬ 
fied, and he having collateral proof to fortily the will, he would 
direct a jury to find it a good will; and as to this case, he said 
it was not probable, that a person in his senses (as they are not 
able to disprove him to be) would suffer another to guide his 
hand U) a writing and not say any thing; and that tlieretbre they 


( ! ) The wife of an acting executor, taking no beneficial interest 
under the will, is a competent attesting witness to prove the execution 
of it within the description of a credible witness in the statute of frauds. 
Betlisoii V. Bromley t 12 East. It. 250. So an executor in trust under 
a will, who Lakes no beneficial interest under it, is a competent attest¬ 
ing witness to prove tlie execution of it within the statute of frauds. 
Phipps y. Pitcher^ ^2 Ma*sh.^. QTaunt.2^0. XMadd.R.l^. S.C. 
And see Doc d. Hotchkiss v. Pearcey 2 Marsh.\02. But the husband 
of a devisee of a life estate was held not competent. Hatfield v. Thorp, 
5 B.Sf A. Rep. 589. Agsun, in Price v. Lloyd, T. 1759., 1 Ves. 503., 
where a witness to a will w'as a creditor to a testator, the court would 
not adjudue him altogether incompetent; for there are many instances 
of a servant being a' witness to his master’s will, and a legatee also. 
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he dit) pnblkh it: And he remembered Diggi^^ ck^iai 
where the scrivener wrote the will, and two others were 
i^OTses; the scrir^er swore the testator was compos, and the t#o 
others swore he was not compos: the court stopped diese tw<r 
from going away till verdict was brought in, which found-''the 
will a good will, and then committed the two witnesses to the 
[■ 85 ] Fleet; for if this was suffered, it would be in any man’s pow^r 
to destroy another’s will. So likewise did the court here com- 
mit-lhe witnesses, and took security of the plaintiff to prosecute 
them for peijury. S/cin, 79. 

And in the case of Alexander and Clayton, E. 8 G. 8., where 
a woman had sworn against her own attestation, Mr. Justice 
Yates said, she ought not to have been admitted to give this 
evidence. And lord observed, that it is of terrible 

coD^uence that witnesses to wills should be tampered with to 
deny their own attestation. But he said, that will not invalidate 
the will; for there are cases where one witness hath supported 
a will, by swearing that the other two attested, though those two 
have denied that they did so. 4 Bum'. Rep. 2324. 

And in the case of Lowe and JolUffe, E. 2 G. 3. On a tri^ 
at bar, on an issue out of chancery concerning lands in' Wor¬ 
cestershire, the three subscribing witnesses to the testatoris will> 
and the two surviving witnesses to a codicil made four years’ sub¬ 
sequent to the will, and a dozen servants of the testator, all 
unanimously swore him to be utterly incapable of making a will, 
or transacting any other business, at the time of making the 
supposed will and codicil, or at any intermediate time. To en¬ 
counter this evidence, the counsel for the plaintiff examined 
several of the nobility and principal gentry of the county ^ 
Worcester, who frequently and familiarly conversed with Mr. 
Jolltife the testator, during that whole period, and some on the 
day whereon the will was made, and also two eminent physicians, 
who occasionally attended him; and who all strongly deposed to 
his intire sanity, and more than ordinary intellectual vigour. 
They also exaniined to the like pui'pose the attorney, a person 
of unblemished reputation, who drew the will; and read the 
deposition of the attorney who drew and witnessed the codicil, 
who was dead, but his testimony was perpetuated in chanceiy, 
who- spoke very circumstantially to the very sound understand¬ 
ing of the testator, and his. prudent and cautious conduct, in 
directing the contents of his codicil. Upon the whole it appeared 
to be a very black conspiracy to set aside the will^ widiout 
any foundation whatsoever; the defendant’s witnes^s being; so 
materially contradicted, and some, of tliem so contradicting 
themselves, that the jury, after a trial <3i fifteen hours, brought 
verdict for the plmntifir, to'^establish the validity’or the %ill 
and codicil, after an absence of five minutes* Lord Mdnsfi^d 
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Xhen dedared feimi^lf faWy perauaded, that all tfcc defendam*^ 
witne6ses» exc^t one, being nineteen in number, were groasl|> 
and wilfully perjured; and called for the subscribing witnesses, 
in order to have committed them in court, but they had with¬ 
drawn themselves. However, a prosecution of some of them 
for perjury was strongly recommended by tlie court. And the 
three testamentary witnesses were afterwards convicted, and 
sentenced, each of them to be imprisoned for six months, to 
stand twice in the pillory, with a paper on their heads denoting 
their crime, once at Westminster-hall gate, and once at Charing- 
CFosSj and to be transported for seven years. 1 Bla, Rep* 3G5. 
416.(5) 

In 1 Ld* Raym, 85. it is said, that if the spiritual court refuse 
the evidence of the son to prove a will in which the father is a 
le^tee, no prohibition is grantable. And before the delegates; 
There were three witnesses to prove a nuncupative will, two of 
them were without exception, and the third was son to the 
legatee: the statute of frauds requires three competent witnesses; 
the question therefore was. Whether these three were sufficient, 
the son not being an evidence by the spiritual law; and adjudged, 
that they were; because two only were required by the spiritual 
law, and the third was a good witness within the intent of the 
act of frauds. 

And although it was a general rule in the Homan law, that 
no-one should be permitted to bear testimony in his own cause; 
yet legataries w'ere allowed to give evidence upon this distinction, 
that tney were particular and not universal successors, and that 
a. testament would be valid without legataries. The difficulty 
also, which must frequently have occurred, in obtaining so great 
a- number of witnesses as seven, might probably induce the 
Homans to be less strict, as to the persons whom they admitted 
upon this occasion. But by the practice of the ecclesiastical 
courts of this kingdom, which have the sole cognizance of the 
validity of all wills as far as they relate to personal estate^ no 
legatee, who is a subscribing witness to the will, by which he is 
benefited, can be admitted to give his testimony in faro contra- 
dictoriOi as to the validity of that will, till either the value of his 
legacy bath been paid to him, or he hath renounced it; and in 
case of payment, the executor of the $u{>posed will must relsue 


(5) yir*PhtUipps thus states the rule: If a subscribing witness 
should deny the execution of the will, he may be contradicted as to. 
that fact by another subscribing witness; and even if they all swear 
^at the will was not duly Executed, the devisee would be allowed to 
go into circmnstantiid evidence to prove the due execution. Austin 
T. WiUest Btdt. N, P.264. Pike v. Badmermgt cited S Sira.' 1096: 
Loise V. JolliffCt 1 Bla* R* 365. 
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aUr iitie to any iiiture claim upon such s\^>pos6d legatee, . 
might otherwise be oblig^ to refund, if the will should be vst 
aside; and a release in this case is always made, to the intent 
that the legatee may have no shadow of interest at the time of 
making his deposition. The same practice also prevailed ut 
common law, in regard to witnesses who were benefited under 
wills disposing of real estate. And if a legatee, who was a wit¬ 
ness to a will, had refused cither to renounce his legacy, or to he 
paid a sum of money in lieu of it; he could not have been com* 
pelled by law to divest himself of his interest; and whilst Ids 
interest continued, his testimony was useless. And this was 
deterr^ned in the case of Anstey and Dowsing^ E. 19 G. 2., which 
was thus: James Thompson esquire made his will, by which 
he disposed of his real estate, and gave to one John Hailes and 
his wife 10^ each for mourning, and an annuity of 20/. to Eliza- 
betfi Hailes the wife of John. This will of James Thompson 
was regularly attested, as the statute directs, by three witnesses, 
of which number the above-named John Haiies was one; and 
he refused to be paid 20/* in lieu of his wife’s legacy and his own. 
The cause was thrice argued at the bar, and the judges of the 
king’s bench were unanimously of opinion, that a right to devise 
lands is not a common law right, but depends upon powers 
given by statutes, the particulai’s of which are, that a will of 
lands must be in writing, signed and attested by three credil^e 
witnesses in the presence of the devisor: that these were checks 
to prevent men from being imposed upon; and certainly meant, 
that the witnesses to a will (who are required to be credible) 
should not be persons who are intitlcd to any benefit under that 
will; and that therefore John Hailes was nbt a good witness. 
{Sir. 1254.) But this very singular case, and tlie unanimous 
opinion of the judges upon the meaning and intent of the statute 
of frauds and perjuries, gave rise to the act of parliament here 
following. HatT, Justin, B. 2. p. 49, 50. 

Which act is that of the 25 G. 2, c, 6. and runs thus: Whereas 
some doubts have arisen on the act for prevention of frauds and 
peifiriesy who shall be deemed legal voitnesses ixithin ike mtent tf 
the said acty it is enacted, that if any person shall attest the exe¬ 
cution of any will or codicil which shall be made after June 24, 
1752, to wiiom any beneficial devise, legacy, estate, interest, gift, 
or appointment of or affecthig any real or personal estate (other 
than and except charges on lands, tenements, or hereditaments, 
for payment of any debt or debts) shall be thereby given or made; 
suck devise, legacy, estate, interest, gift, or appointment, shall, so 
far only as concerns such pet sons attesting the execution of such will 
or codicil, or any pm'son claiming under him, he utterly nuU and 
void {6) i and such person shall be admitted as a witness to the 


(6) A legacy to a subscribing witness to a m’iII of personnlty l« void 
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€3^ucUMa of such will or codicil within the intent the said ac4 
DOtwithstandiug such devise, legacy, estate, interest, gift, or ap¬ 
pointment, mentioned in such will or codicil. $ 1. 

And in cose by any will or codicil any lands, tenements, or 
hereditaments are or shall be charged with any debt or debts; 
and any creditor whose debt is so charged hath attested or shall 
attest the execuliuii uf such will or codicil; every such creilitor, 
notwithstanding such charge, shall be admitted as a witness to 
die executicMi of such will or codicil, within the intent of the 
said act. $ 2. 

And if any person hath attested the execution of any will or 
codicil already made, or shall attest the execution of any will 
or codicil which shall be made on or before June 24. 1752, to 
whom any legacy or bequest is or shall be thereby given, whetlier 
charged upon lands, tenements, or hereditaments, or not; and 
such person, licfove he shall give his testimony concerning^the 
execution of any such will or codicil, shall have been paid, or 
have accepted or released, or shall have refused to accept such 
legacy or bequest, upon tender made thereof; such person shall 
be admitted as a witness to the execution of such will or codicil, 
within the intent of the said act, notwithstanding such legacy or 
bequest. § 3. 

Provided that, in case of such tender and refusal as nforesiii<l, 
such person shall be in no wise iniitled to such legacy or 
bequest, but shall be for ever afterwards barred therefrom; 
and in case of such acceptance as aforesaid, such pei'son shall 
retain to his own use the legacy or bequest which shall have 
been so paid, satisfied, or accepted, notwithstanding such will 
or codicil shall afterwards be adjudged or determined to be 
void, for want of due execution, or for any other cause or 
defect whatsoever. § 4. 

' And in case any such legatee as aforesaid, who bath attested 
the execution of any will or codicil already mode, or shall attest 
the execution of any will or codicil which shall be made on or 
before the said 24th day of June, 1752, shall have died in the 
lifetime of the testator, or before he shall have received or 
released lhe*legacy or bequest so given to him as aforesaid, and 
before he shall liave refused to receive such legacy or bequest, 
cn tender made thereof; such legatee shall be deemed a legal 
witness to the execution of such will or codicil, within the 
intent of the said act, notwitlistanding such l^acy or be¬ 
quest. § 5. 

Providetl always, that the credit of evei’y such witness, so 
attesting tlie execution of any such will or codicil, in any of the 

umler this act, which extends to all wills and codicils. v. Sum’ 
ynergUI, 17 r«..509; 
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cases in tkis act before liientiotted^ and all cirdtimstances reiati^ 
thereto, shall be subject to the consideration and determination 
of the court and the jury, before whom any such witness shall 
be examined, or his testimony or attestation made u^ of; or 
of the court of equity, in which the testimony or attestatioti 
of any such witoess shall be made use of; in like manner to all 
intents and purposes, as the credit of witnesses in ^ other cases 
ought to be considered of and determined. $ 6. 

And no person, to whom any beneficial estate, interest,'gift, 
or appointment shall be given or made, which is hereby-enacted 
to l^ 'DuU and void as aforesaid, or who shall have refused to 
receive'any such l^apy or bequest, on tender made as aforesaid,' 
and who shall have b^n examined as a witness concerning the 
execution of such will or codicil, shall, after he shall have been 
so examined, demand to take possession of, or receive any 
profits or benefit of or from any such estate, interest, gift, or 
appointment, so given or made to him, in or by any such will or 
codicil; or demand, receive, or accept any such legacy or be¬ 
quest, or any satisfaction or compensation for the same, in any 
manner, or under any colour or pretence whatsoever. $ 7. 

Provided, that nothing herein shall extend to the case of any 
heir at law, or of any aevisee in a prior will or codicil of the 
same testator,, executed and attested according to the said recited 
act, or any person claiming under them respectively, who has 
been in quiet ))ossession tor the space of two years next pre¬ 
ceding the 6th day of May, 1751, as to such lands, tenements, 
and hereditaments, whereof he has been in quiet possession as 
aforesaid; nor to any will or codicil, the validity or due execu¬ 
tion whereof hath been contested in any suit in law or equi^ 
commenced by the heir of such devisor, or the devisee in any 
such prior will or codicil, for recovering the lands, tenements, 
or hereditaments mentioned to be devised in any will or codicil 
so contested, or any part tbereof; or for obtaining any other 
judgment or decree relative thereto, on or before the 6th day of 
May, 1751, and which has been already determined in favour 
of such heir at law or devisee in such prior will or codicil, or 
any person claiming under them respectively, or which is still 
dapending, and has been prosecuted with due diligence; but 
the validity of every such will or codicil, and the competency 
of the witnesses thereto, shall be adjudged and determined in the 
same manner, to all intents and purposes, as if this act had 
never been made. § 8. 

Provided, nevertheless, that no possession of any heir at law 
or devisee in such prior will or codicil as aforesaid, or of any 
person cluming under them respectively, which is cemsistent 
with, or may be warranted by or imder, will or codicil^ 
attested according to the true intent and meaning of this act, or 
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^ descended or might hsvO dtf^fe^ed Id sUI^ 

heir ot Isir^^L a futnre or executory deH^, by virtue of 
^Ui or oodl^^ttested according to this act, should or might 
take effect, s^ll be deemed to a possession widiin the iritent 
and ffleaDing of the claase herein last befpre contained. § 9. 

’ Aftenvar^ this matter came in consideration again,^ in the 
case of WkfiaSiam and Chet'wifnd^ Af, 31 G. 2. lYSy. Which 
was on an issue out of chancery, devisavit wl nof^ to try the 
vaii^ty of the will of one Mr. Chetwynd deceased.' TTie jury 
found a special verdict, with regard to the attestation of thi^wilU 
vHberein it was stated, that the^^testator died Ma^h 17»''1750, 
leaving the will in question, which was pegularly attest by 
three subscribing witnesses, Higden, ^Squire, and Baxter; that' 
the testator was indebted about 18,000/. up^ mortgage of htS 
real estate, and left a personal estate to die amount of l3,972/« 
which was greatly superior to all his specialty and simple con¬ 
tract debts; that he charged his real estate with the payment of 
his debts and legacies; mat at the time of attesting this will he 
w^ indebted to Higden, the witness, (who was an apothecary,) 
about 114, and at the time of his death about 18/., which had 
been paid off by the executor before the trial of the issue; that 
he was indebted to Squire and Baxter, the other witnesses, who 
were two attornles, in partnership, about 280/., at^ the time of 
attestation, which also (except a small mistake in miscasting) 
was out-set or discharged before the day of trial. If these were 
three credible witnesses within the statute of frauds, the jury 
found the devise to be sufficient; otherwise, insufficient. 

It was argued by seijeant Prime, for the plaintiff: first, Tliat 
the facts, as stated, did not make them interested witnesses; 
secondly, That, supposing them to have been interested, yet the 
interest was removed before the time of trial. As to the drst: 

They are no legatees, and derive nothing from the gift or 
bonnty of the testator; they were justly entitled to payment 
of their debts, thougli no will had ever been made; the personal 
assets were the proper fund for them to resort to, and that Is 
sufficient to pay their demands ; so that they are not interested 
in the charge on the real estate. As to the second point: They 
werejcompetent witnes^s at the time of examination, their deb^ 
bek^ then discharged* The word credible in the statute is an 
arabiguous expression, and capable of many senses; but there 
seenis to be a parliamentary exposition thereof in the statute of [ j 
4 & 5 An» c. 16. $ 14., whereby three witnesses are required to 
authenlacate a nuncupative will; and.it is declared, that such as 
are good idtnesses in trials at common law shall be deras^ 
good witnesses to establish a nuncupative will, hfow alleg¬ 
ing the :8ame e^qxmiion to take place ■ in the statute of frauds; 
then, as' these witnesses would be unexcepdonaHe "on a trial at 
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law. in respect of interest, so they are competent (and therefore 
credible) witnesses to the present devise. And in this, and the 
former argument, there were cited divers cases to this purpose. 

On the other side, Mr. Norton argued for the defendant; 
that at the time of the atiesiation the witnesses were interested, 
and thereforCtinGomiwtent; and that this, and not the time of 
examination^ is the proper time of inspecting their credibility; 
else it would open greater opportunities of fraud and perjury, 
than before the act; it would be setting up witnesses to hire; 
and would put the validity of the will in the power of the wit¬ 
nesses, by releasing or not releasing their interest. If a witness 
is unexceptionable at the time of attestation, and afterwards 
becomes infamous or insane, the will is nevertheless a good will: 
which proves that his condition at the time of attestation is alone 
to be regarded. And to this purpose were cited also divers cases; 
and it wiis observed, that most of tlie cases cited on the other 
side were prior to the statute of frauds. He insisted, that the 
word ci'edtble means something more than competent: the law 
required competency before; and it is not to be imagined, that 
the learned compiler of this statute (lord Hale) would put in a 
word, which at best was superfluous: that in the statute of the 
13 C.‘2., against deer-stealing, and in all the game laws, the 
expression of credible witness is used, which hath always been 
imderstood to mean more than competent, aiitl to give the justices 
a discretion whether they will convict upon such testimony or 
not, though tlie witness was in law strictly admissible. And he 
insisted on two coses, as directly in point; viz. Hilliard and 
Jcnnbigs, 1 L, Jtaym, 505., and Ansty and Dowsing, 19 G. 2. 

On the argument, lord Mansfield expressed iiis doubts of 
that generally received opinion, that lord Hale drew the statute 
of frauds, 29 C. 2., he having died in 1676, in the 28C. 2.; 
and observed also, that the statute of the 4 & 5 An, was 
[ 92 ] enacted to check the extravagant notions of some civilians, by 
which they excluded from being witnesses the children and family 
of the testator’, as well as of tlie legatee; arising from a fiction 
in the Roman law, by which testaments are transacted in the 
form of a sole between the devisor and tire devisee, to which 
none of either family were allowed to be witnesses. 

Afterwards, in the same term, lord MansficUl delivered the 
opinion of the court In this cose the real estate is only charged 
with payment of debts, as an auxiliary fund to the personalty; 
which stands in need of no assistance, being itself much greater 
than the debts : and, at Ure time of trial, the three witnesses were 
not creditors to either the real or personal estate, but were so at 
the fime of attestation. And herein the question is, whether 
tlris be a valid attestation, according to the statute of frauds. 
This is a doubt which ^rang out of the general question in 
Amty and whether a benefit to a witness arising from 
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a will shall annul his testimony, though at or after the te^toi^s 
death he becomes totally disinterest^* Tlie solution of this 
question depends upon general principles j not upon the words 
of the statute. Tlie statute declares no incapacity, lays down no 
I^al conditions for admitting witnesses. The word credible is no 
term of art: it has only one signification, and that universally 
received ; it is never used as synonymous to legal ^competency: 
it presupposes evidence to have been already given. The con¬ 
sideration of competent is previous to that of credible \ and in 
the statutes which have been mentioned at the bar, the expres¬ 
sion so frequently used, of credible witnesses, is never construed 
to mean competent. To make the validity of a will depend upon 
the credibility of the witnesses would be absurd; since the 
testator could never foresee what credit might hereafter be given 
to them. It is true, that in Butler and Bal^ei'^s case, S Co. S6., 
the third caution there given is, to call credible witnesses: but 
that is only a loose and casual expression; though perhaps the 
penner of this statute might take his hint from thence. 1 cannot 
conceive (for the reasons I formerly mentioned) that tliis statute 
was drawn by lord Plale, any further than perhaps by leaving 
some loose notes, which were afterwards unskilfully digested. 

I therefore think that the epithet credible, in this statute, is used 
as a word of course, but is unfortunstfMy misapplied: if it signi¬ 
fies competent, that is implied in the word 'wUncss alone: if it 
signifies any tiling more than competent, it is (us was before 
observed) idisurd. Peipctual doubts have arisen upon every [ 93 ] 
clause of this statute, not only among the unlearned, for whom 
it ought to have been calculated; but even among the learned 
also. In a statute so inaccurate, I therefore think the word 
credible might accidentally slip in, and ought not to be attended 
to as if it carried any special legal meaning. I shall therefore 
consider the statute as only requiring the attestation of three 
subscribing witnesses, that is, legal, competent witnesses; and 
cannot but observe, that the necessity of having subscribing wit¬ 
nesses to any instrument never existed before in this country. 

The statute determines no point of time for the competence of 
witnesses; and as 1 think that competence is not confined to the 
time of attestation, so I think that the incompetence of witnesses 
at the time of examination could never be intended for a ques¬ 
tion by the legislature, since, however competent at the time of 
attesting, they may become insane or infamous before the time 
of examination. 

The competence of witnesses to wills must therefore depend 
upon the general rules of competence for all other witnesses. I 
will therefore consider, first. How this matter of competent 
attestation would have stood upon general principles, supposing 
no judicial determination had been ^ven. Secondly, How the 
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auUu>iity of judicial d^rinmations stands; for if there are anv 
in point, they are certainly proper to be adhered to. And# 
thirdly, How these^ two rules may be applied to the present 
case. 

First, as to general principles: The power of devising ought 
to be favoured. It naturally follows the right of property. It 
subsisted in this kingdom before the conquest, and till about the 
reign of king Heqry the second, when it ceased, in consequence 
of feudal tenure, npt from any express prohibition. The doctrine 
of uses revived this power; and the statute of uses again acci¬ 
dentally checked it. This occasioned the statute of wills to be 
.soon after made; which received a great enlargement by tlie 
alteration of tenures in the reign of king Charles the second. 
And this testamentary power over property is more reasonable 
in this Icingdom, than ever it was among the Greeks and Romans; 
since by reason of primogeniture, and other exclusive rules of 
descent, die succession ab irUestato among us is not so equal 
and universal as among those people. The statute of the 29 C. 2. 
was not meant to check this )X)W'er, but only to guard against 
[ 94 ] fraud. Jn theory It seemed a strong guard; in practice it may 
be some guard: but I believe more fair wills have been destroyed 
fur -want of observing its restrictions, tlian fraudulent wills ob¬ 
structed by its caution, in all my experience at the court of 
delegates (and I have heard the same from many learned civi¬ 
lian^, I never knew a fraudulent will which was not legally 
attested. Courts of justice ought therefore to lean rather against, 
tlian in support of, any too rigid formalities. 

Suppose the subscribing witnesses honest, how little need they 
know? They do not know the contents: diey need not be to¬ 
gether; they need not see the testator sign; they need not know it 
to be a will. At tlie time this act was made, the law rejected no 
witness to prove a will, unless at the time of his examination his 
testimony tended to support his own title, and enable himself to 
hold or recover an interest under it. In ilie ecclesiastical court, 
the probale is conclusive to every one as to every part. If a lega- • 
tee came to prove it, he entitled himself to his legacy: but 
if the legacy was contingent, and at the testator's death could 
not take effect; if he had the same or a greater interest, though 
the will should be set aside, he was a witness: a release, pay- 
meii4 or tender, made him a witness. In the courts of common 
la^, where the witness had a charge upon land devised to an¬ 
other, he was just in the case of a persoual legatee. R* he had 
as great an interest the other way; if his interest at the testator's 
death could never take effect; if there was a release, and I will 
aihl, fis by necessary consequence, if thei'e was payment or ten¬ 
der; — he was a witness. Nice objections, of a remote interest, 
whicli could not be paid or reU‘asc<l, though ihpy held in. other 
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were hot {^Tdwed to di^ualir^r a witness in Uie citse of a 
; as parishioners might prove a devise to the use of tlie 
poor of the parish fhr ever. 2 Sid. 109. Interest in a Witness is 
certainly an objection to his competency: this arises trcMTi a 
pi'esuraptidn of bias: "it is tfo positive disability; as if a parti¬ 
cular age was re^fuired and wanting in a witness: It is only 
p'resumptive; and presumptions only stand until thte contrary is 
made apparent. If the bias be taken ofl^ the objection ceases. 

There is no presumption of bias in a witness^ who at the time of 
signing probably knew not die contents of the testator*s will, and 
alter his death is drschatged from, or has renounced all Interest 
arising from thence. Nothing can be more reasonable^ than t<K 
allow this objection of interest to be purged by matter subsequent 
to the attestation, and previous to the trial, if it were only for 
the benefit of third persons. Shall tokens of kindness to friends, [ 95 j 
servants, or the like, who may be unwarily called in as witnesses, 
vitiate a solemn and well-weighed disposition of a man’s estate; 
when by payment or release this interest may be at once re¬ 
moved ? This- seems the more unreasonable, since there are 
methods by which legatees may by circuity be witnesses to a de¬ 
vise in their own favour, without either payment or release. If 
land be once charged with legacies by a weU-altestetl will, lega¬ 
cies may be given by an unattested codicil to the witnesses of 
that very will. 

As to the judicial authorities: In all cases of testimony it hath 
often been determined, that <a release takes oft‘ nil objection in 
point of interest. And therefore I give credit to the dictum of 
judge Powis, in Fma-, lit. Evidence^ F. §5S., not on the autho¬ 
rity of the re|X)itcr, but because it is consonant to the known 
practice of Westminster-hall in other cases; viz. That it had 
been solemnly agreed by the judges, that where a person liad a 
legacy given, and did release it, he was a good witness to prove 
the will. The case of Hilliard and Jcnnin}*s (of which Cartkeiifs- 
H the best report, he having been counsel in the cause) in sub¬ 
stance is much the same as that of Ansiij and Dcfwsin^. In this 
last case, the wife of one of the witnesses had an annuity charged- 
on the lands devised; no release was had; no payment, no ten¬ 
der, could be made; and as husband and wife are considered as 
one person, this was a material objection to his testimony; and it 
was upon the particular circumstances of that ctise, and not upon 
any general doctrine, that the judgment in that case was founded, 
as Mr. Justice Uenisoii soon after assured me. It is true, the lord 
chief justice Lee, in delivering his opinion, went Into the general 
point, and argued as if the credit of a witness could not be purged 
or varied by an act subsecpient to the attestation; which he 
grounded on a maxim of the llomati lawy conditioncm testitm 
insincere debemus eo tcmpojc cum signarent: But this was not 
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suffiosndy consider^; as tvSl appear from a^short-view of the 
Homan testaments, which originally cpiild only be made as a 
legislative act in procinctUy ox in fiomitiis calatis: but after the 
law of the twelve tables, which gave the power of private testa* 
ments, testamentary matters w«fe i^ually transacted per es ^ 
libram, under the fiction and in the form of a sale or contract 
between the testator^ and the legatees. These symbols were used 
before the introduction of written instruments: and to this sym- 
C 96 3 bolical sale five, and afterwards to the written instrument, seven 
witnesses were required, who must be citizens, freemen, adults, 
and attended with other qualifications. This positive capacity 
was the condition of the witnesses referred to in the Roman law; 
which was requisite to be in them at the time of their attestation 
or signing, and not afterwards; in like manner as where a sur¬ 
render must be made into the hands of two copyhold tenants, it 
will not be good if made into the hands of a stranger, though he 
• should afterwards become a copyholder. The interest of the 
witnesses w'as not in the contemplation of the law; for heirs 
were admitted os subscribing witnesses after the sjrmbolical sale 
liad ceased, as were also cestui qtie tnists and legatees. The con- 
se(]uence of this doctrine of lord chief justice Lee was, that no 
creditors or legatees, if the estates were charged to pay them, 
could at any rate be good witnesses. And yet when lord Ayles¬ 
bury died in February, 1746, leaving a new-made will, witnessed 
by three servants, to all of whom he had left legacies charged on 
lands, which they released before examination, and it appearing 
that by a former will dated in 1744, and witnessed by other per¬ 
sons, he had left the same legacies, the lord chancellor, in 1748, 
held them to be gootl witnesses to the sccoud will, for it was 
indifferent to them which w’ill should stand good, and besides 
tiiey had released. And in the case of Baugh and Hollcmap, 
\ P, IVill. 557., lord Baymond lays down the same general 
doctrine that I would now establish; and also another point, 
w'hich agrees with ray opinion, that an interested witness may 
j^rove a devise to another, though not to himself. In all judicial 
determinations, devises have been considered, not in the natui’e 
t)f wills by the Roman law, but as dispositions and conveyances 
of real estates; whence it is, that by such disposition of all one’s 
estate, lands tliat arc purchased subsequent thereto will not pass: 
Therefore the interest of witnesses to devises should be governed 
by the same rules, as in all other written dispositions of real 
estates. As to the notion started in the argument of Anstp and 
Daewsingi of four devisee witnesses dividing an estate among them¬ 
selves, by reciprocally attesting for each other; this might as well 
be effect^ by four distinct devises separately attested by three of 
them in rotation. But in either case, the very contrivance would 
appear so fraudulent, as alone to be sufficient to set it aside. 

2 
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With respect to--the preseQt case,n^ its 'own parti^lar tir- 
cumstances: —X^ese wi^oesses are in the liature of legatees; 
not several devisees. The pxesuiQption of ii^rest at the time of 
attestation is taken oiF at the death) by-tike principal funds being 
more than sufficient. It is taken off before trial, by tJic debts 
being paid. But tlie benefit, at the time of attestation, was no¬ 
thing. It doth not appear the principal’* funds then were de¬ 
ficient. The legacy is a bare possibility, upon a contingency, 
which contingency never happen^. But I%ill go farther ; I 
think a charge to pay debts ought not to incapacitate subscribing 
witnesses, although they wanted and claimed the benefit of it. 

Every honest man should make that charge in his will. He 
who omits it, is said to sin in his grave. Fraud cannot be pre¬ 
sumed, from inserting a clause which it would be iniquitous not 
to put in. No man would resort to wicked and fraudulent 
practices, to get his debt charged upon land by the will of his 
debtor. If he suspected the debtor’s circumstances, he would 
not stay till his death, or trust to a revocable security. The 
presumption of fraud in this case would be against justice and 
truth; and the public inconvenience so great, that hardly a 
will could stand. This charge ought to be in every will. The 
persons attending upon a dying testator, .and therefore most 
common witnesses, are generally in some degree creditors; such 
as servants, parson, attorney, and apothecary: and the disallow¬ 
ing such persons to be witnesses cannot answer any ends of 
public utility. Upon the whole, we are all of opinion that this 
will is duly attested by three witnesses. Black. Rep. 95. (/) 

Afterwards, in the case of Hindson and Kersep.^ B. 5 G. 

17f)4, a special case was reserved from Appleby assi:«es before 
Mr. Justice Bathurst in 1760, which was thus: John Knott, 
being seised of a messuage and other tenements, at Mauls Me- 
burn, in the county of Westmoreland, by his will bearing date 
August 16, 1731-, (which was before the mortmain act of 9 G. 2. 
and therefore that was out of the question,) devises his messuage 
and lands in the will particularly mentioned (after the death of 
his wife) to John White, Christopher Moss, Henry Holme, 

William Dent, Robert Burra, and William Burra, in trust, 
that they and dieir successors for ever dispose of the rents and C 98 3 
profits to poor orphans, aged, and impotent people within die 
township of Mauls Meburn, and put out the children of Such 
poor people apprentices. Other lands mid tenements there he 
devised to his wife for life, remainder to Anne Gribson for Uf^ 
remainder to Mary Brown for life, remainder to Anne Hebson 
in fee. Anne Gibson (after the wife^s death) entered as devisee 
on that part devised to her; and the heirs at law brought an 
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ejectnicot, alleging t^iat tlte^wiU. ygas ncrt dtilf BCCOihl? 

iiie to the statute of^ frauds. The witnesses were two of ^Iho 
said trustees, Henry Holme .and Robert Burti^ and third 
John l^itcheil; all of whom, at the time of the attestation, and 
at the death of the testator, and long after, were respectively 
seised of messuages and tenement in toe swd township of Muds 
Meburp, end were assessed to and pud the poor tax there. Bus 
be&>re the time of trial, the said Henry Holme and Robert 
Burra released all their interest under the will to the other 
trustees, and they and also John Mitchell conveyed away their 
respective messuages and tenements within the said township* 
The question was, whether, under these circumstances, the said 
writing purporting to be the will of the said John Knott was 
sufficient and effectual to pass the aforesaid lands and tenements 
tp the said Anne Gibson. ^Upon the hearing of this cause in 
the pourt of common pleas, the three puisne judges delivered 
dieir opinion in favour of tlie will; and the lord chief justice 
praft (afterwards lord Camden) declared his ojilnion against it, 
and argued to the following effect: Two questions arise out of 
this will, first. Whether it is executed according to the statute 
of frauds; and secondly, If not, whether the objection to it is 
cured by the late act. In. handling this subject, 1 shall be 
obliged to differ from the opinion of llie court of king’s bench 
delivered by lord Maii^ld in the case of Wyndham and Chet’- 
xvyndi or rather (lor so I wish to put it) I shall agree with the 
judgment of the same court deliveretl by lord chief justice Lee 
in the case of Ansly and Dowsing. Xor as both tlie opinions 
are justified by authorities of equal weight, a man may take 
either side without hazarding his reputation. The case of 
Wyndham and Chetwynd supposes tliat tlie word credible in tite 
act is only a word of course, and ought not to be attended to as 
conveying any special legal meaning; and that the other word 
•iQUness is to be expounded by common law analogy. From 
|7 99 ] whence this rule wiis taken, that as at common law no man was 
allowed to be a witness to prove an interest for himself; so since 
ihc statute, no man shall by his own subscription take an interest 
whiclt he could not prove at Uie time by his own examination. 
And ft:oin. the rule thus framed it was concluded, not only that a 
release or payment will re-^tablish the witness, if his incom- 
t^etency really stands in the way; but further, that such a wit^ 
ness may even without a. release be competent enoi^h to prove 
the will for every person except himself. 

In opposition to this reasoning 1 propose to maintain, that this 
credibility, which I shall prove to cmnpetency, is a necessary 
and substantial qualification of the witness, at the time of attest¬ 
ation ; that if die witness is incompetent at that time, be cannot 
purge himself afterwards, either by release or payment, so as to. 
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s^'Up tbe wUl; add thiat-he candot bd a Vi^tness in that case ter 
estaUtsb any^part 'Of tbie will, but that the vdicde is void'for ever. 

As my«brothers differ with me upon the second question, by ho)d> 
iiiff that the witnesses are competent by the rule of law, I might, 
if I thought it fitting, leave all the other points undiscussed, as 
not absolutely necessary to the decision of this case. And 1 
should have been glad for several reasons to have done it, if 
other reasons more weigh^ with me had not detCrroin^ me the 
other way. One is, that as the whole argument is connected by 
a chain, those parts whereon I am bound to speak could not be so 
clearly illustrated, if the others were omitted; for they all throw 
light upon each other, and the former are proper and material 
introductions to the latter. Another reason is, tliat as the same 
case may again exist, and even this case may yet come before 
another court; and likewise, os no cases of the like kind, in my 
opinion, are cured by the late act; but that future wills, as well 
as those that are past, under such like attestations, must occasion 
the same questions, when they happen to be contested ; I think 
myself bound in duty to declare my dissent to tlie last opinion 
of lord Mansfield, and do my best endeavours to restore that of 
lord chief justice Lee, which has been so considerably shaken, I 
may say overturned; because the last opinion, if it is acquiesced 
under, almost always governs, and becomes the leading case. J 
am very sensible, at the same time, that I am destroying an 
honest will, upon n nominal objection; for the interest here, 
which I must treat as a serious incapacity, is too slight even to 
<lisparage the witness’s credit, if he could be sworn: and yet I [100] 
must adjudge him, upon this objection, to be a person so desti¬ 
tute of all credit, that he is not fit even to be examined. But as 
it is not my business to decide cases by my own rule of justice, 
but to declare the law as I find it laid down; if the statute of 
frauds has enjoined this determination, it is not my opinion, but 
^the judgment of the legislature. As I am satisfied, however, 
that this will was fairly executed, I am very glad my brother-s, 
by differing from me, have enabled me to give judgment in 
favour of it, against my own opinion. Before I proceed, I de¬ 
sire it may be understood, that 1 do by no means deny the 
authority of the judgment in Wyndham and Cket’wynd ; for that 
case was not determined only upon the general principle.s, which 
I am obliged in this arguineiit to deny, but upon its own general 
as well as particular circumstances, none of which can be 
applied to the case of a mere legatee witness. The first general 
inquiry tlien being this, who are those witnesses which are 
described in the act by the word credible? I answer, in one 
word, they are competent witnesses, and no other. And when it 
is further asked, at what time must the witnesses be endued with 
this qualification ? 1 say, that they must be clothed with it at 
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this time of/'attestation. And here I must' premijte one obsei^v- 
atiouy that there .b a g^eat difference beti^een the method of 
proving^ a fact in a court of justice, and the attestation of that 
fadt at the time it happens. These two things 1 suspect have 
been confounded. Wiiereas it ought always to be remembered, 
that the great inquiry upon this question b, how the will ought 
to be att^ed, and not how it ought to be proved. The new 
thing introduced by the statute is the attestation; the method of 
proviog this attestation stands as it did upoii the old common- 
law principles. Thus, for instance, one witness is sufficient to 
prove what all the three have attested; and though that witness 
must be a subscriber, yet that is owing to the general common- 
law rule, that where a witness hath subscribed an instrument, 
he must be always produced, because it is the best evidence. 
This we see in common experience: for after the first witness 
has been examined, the will is always read. The statute says, 
the will must be executed before three credible witnesses. If it 
be asked, whether the quality of credibility is requisite in the 
witness at the time of attestation? 1 answer, nothing can be 
more clear upon the words, if credibility means any thing; for 
f 101 ] what is the clause, but a description of those solemnities th^at are 
to attend the execution ? among which the presence of credible 
witnesses is made necessary. It is admitted, that if any other 
description had been added to the witnesses, that must have be¬ 
longed to tlieni at the time: as if three Englishmen, or three full- 
aged persons had been required, these adjuncts would have been 
necessary at the time; and if so, I see not by wliat rule of con¬ 
struction one epithet or adjunct • can be distinguished from 
another. Nay, if the word avdiOlc be expunged, and the word 
witiiessj as it is admitted, doth of itself alone include conipetent, 
still competency must be essential to the witness at the time of 
execution: and a competent witness iii the eye of the law is a 
witness that is not infamous nor interested. So that, take i* 
which way we will, an interested witness cannot be the witness 
tile law mtends to be present at the execution. And that the 
statute had a main view to the quality of the witnesses, will 
tq)pear from this consideration; namely, that a will is the only 
iusti'ument in it required to be attested by subscribing witnesses 
at the time of execution. It was enough tor leases and all 
other conveyances, marriage agreements, declarations, and as¬ 
signments of trust, to be in writing: these were all transactions 
ot health, and protected by valuable considerations and antece¬ 
dent treaties; the power of a court of equity was fully sufficient 
to meet with every fraud that could be practised in these cases, 
after the contract was reduced into writing. But a will was a 
voluntary disposition, executed suddenly in the last sickness, 
oftentimes ahnost in die article of death. And the only ques- 
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do&tbat can be askedin this ease ia,' Was the teatator.an h» 
senses when he made it? and consequently^ the time Of^ekecu- 
tion is the critical minute that requires guard and prdtecdon. 

Here you see the reason why witnesses are called hi so emj^a^ 
tically. What fraud tire they to prevent ? Even that*-fraud sd 
commonly practised upon dying men, whose handd have sur> 
vived their heads; who have still strength enough t6 write a 
name, or make a mark, though the capacity of di|posing is 
dead. What is the conditiou of such an object in the power of . 
a few who are suffered to attend iiim, wheedled or tcazed into sub¬ 
mission for the sake of a little ease, put to the laborious taslrof 
recollecting tlxe full st.'ite of all his a^irs, and to weigh the just 
merits and demerits of those who belong to him, by remembering 
all, and forgetting none ? Such an act, to be done at simh a time, 
is so pregnant with suspicion, tliat a formal declaration of tlxe t 1^^ 3 
testator's sound and disposing mind and memoiy', though he is 
weak in body, is grown to be a common introductory clause to 
almost every testament. Who then shall secure the testator in 
this important moment from imposition ? Who shall protect the 
heir at law, and give the world a satisfactory evidence that he 
was sane ? The statute says, three credible witnesses. What is 
their employment? I say, to inspect and jxulge of the testator’s 
saiiitj' before they attest. If he is not capable, the witnesses 
ought to remonstrate and refuse their attestation. In all other 
cases the witnesses arc ])assivc; here they are active, and in ixiith 
the principal parties to the transaction: the testator is intrusted 
to their care. Sanity is the great fact the witness has to speak 
to, when he comes to prove tlxe attestation; and that is the true 
reason why a will can never be proved as an exhibit viva voce in 
chancery, though a deed may; for there must be liberty to cross- 
examine to this fact of sanity. From the same consideration, it 
is become the invariable practice of that court, never to esta¬ 
blish a w'ill unless all the witnesses are examined; because the 
heir Ixas a right to proof of sanity from every one of them 
whom the statute has placed about his ancestor. (7) And yet 
tills duty of the witness, this solemn trial of the testator’s sanity, 
hath been called a matter of form, and of no use to prevent 
frauds. I am of a very contrary opinion. That many fraudu¬ 
lent wills have been made since the statute, and all formally ex¬ 
ecuted, I have no doubt; and I am afraid these frauds will 
coutixxue to tlxe end of time; for what law can totally extinguish 
wickedness, and reform mankind ? But if a law is to be slighted, 
because it doth not entirely eradicate the mischief it was made to 
prevent, no law whatever can escape censure. Many bad wills 
have been made; but who can tell me how many have been pre- 


(7) See 249., and note there. 



lOS IPortii Ind 

v^ted? ^'Iie design of the sUitute wss to pre'^t wiH^.^^thlltt 
ought not-to be mf^ej and always operat^silenily by intestacy: 
I have no doubt but that a thousand estates have been saved by 
this excellent provision. It is called a guard in theory only; 
tvhoreas almost every delh'ious paralytiC) that is suffered to 
intestate, is presea'ved by this law, and gives testimony of its- 
utility. But if you once treat this part the solemnity as k 
form, and c^l the devisees and legatees into the sick monfs 
chamber; the whole ceremony will then, I admit, become a 
mere form i nay it will be worse, it will be a snare to the testa;^ 
[ 103 3 tort and instead of being a prevention, it will be a protection, of 
fraud. 1 will close this reasoning with the words of the court hi 
the case of Zjea and Libb, as reported in Cartlu 37. “ *Tis tru>^ 
the intent of the statute was to prevent fraud; but though no 
^ suspicion of fraud appears in this case, yet die statute hath 
^ prescribed a certain methoil, which every tme ought to pursue 
to prevent fraud.” And if this is the true language of the 
statute of frauds, the consequence is undeniable, that tlte incom- 
petency can never be purged, and that the whole will is void for 
ever. 

This being the criterion of credibility, I proceed to consider, 
how far the witnesses to this will are afrected by it. The case is 
this: The testator devisetli cerbiin lands to trustees, to be ap¬ 
plied to the use of such poor as by reason of infancy, impotence, 
or old age, are unable to work, and to place out apprentices the 
children of such poor. The three witnesses who attested tlie 
will are seised of lands in fee within the pai’ish at the time of 
attestation. The objection is, that these witnesses cannot be ad¬ 
mitted to prove the will in court, while they remain so seised, 
because by the establishment of the will they will derive an in¬ 
terest to themselves in respect of those lands, llieir interest is 
tljis, that as the poor-rate must be reduced in proportion to the 
value of tins benefaction, their estates will become rate-free for 
so much for ever. And although the devise at the time of the 
testator’s deatli was luture, and did not take effect till some years 
after; yet it was a present benefit to tlie owner of those lands, 
and made them immediately more valuable, in consideration of 
this future easement. It is objected, that the interest claimed 
under the will is nothing; that it is nothing at present; that it 
is contingent in future; and that at mo.st it is extremely minute. 
*Tis true, it is not given to the parishionei’s; but it is an interest 
derived to the parishioners in consequence of the will: which is 
the common case of penalties given to the poor: they gain if the 
will is established, they lose if it is set aside. 1 do admit also, it 
is no easement in present; but in respect of future easement, it 
is even now a present and lasting benefit; and in troths all 
Aiture interests, whether certain ur contingent, whether now or 
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to be enjoyed, are present benef^. have: a pnoe, and 
are saleable. The court of chancery therefore hath very sensi¬ 
bly pronounced possibihbes to be vested interesb^-and made 
them transmissible. A fee expectant upon a thousand years* 
term has been sold for money. Let me put the case of an exe- [ lOi ] 
Cjutory devise of an estate of 10,000/. a year,'a.nd the. life before 
in a deep consumption, (I am entitled to put the stronger 
case I please,) could this devisee be a competent it^itness to prove 
the will ? The answer must be, he could not. Tell me then 
what chances are valuable and what not ? Till this line is drawn, 

1 must insist that all chances are valuable. As to the objecUon, 
that tlie interest is minute, and that a small interest, as in 
hend^fi case, ought not to disqualify witnesses: I do conceive, 
that liowever that point might have been litigated formerly, yet 
now the law is clearly settled, and the witness must be rejected, 
if he has any interest, be it ever so small. The point was dis¬ 
puted ibr above twenty years, in the case of toll or custom 
claimed by the city of London, upon importation, called by the 
name of water bailage. The question was, whether freemen 
might be witnesses. Nothing can be more minute than such an 
interest; and yet, after many opinions pro and con. it was finally 
settled that they were not witnesses. True it is, that the in¬ 
terest of the witnesses in some cases is draw*n so fine, that it is 
scarce perceptible ; and yet that glimmering, that scintilla^ shall 
be as powerful to exclude the witness as the most substantial 
proof. The true ground whereof is this; that as no positive 
law is able to dedne the quantity of interest that shall have no 
influence upon the minds of men, it is belter to leave the rule 
inflexible than permit it to be bent by the discrclioii of the 

judge.- - f And therefore to divest a legatee witness of all kind 

of interest in time to come, the late act hath taken the most ef¬ 
fectual method, by making his legacy totally void. In the present 
case, the parties, to avoid any further litigation, came to an 
agreement and divided the estate amongst them.] 

In the case of Pendock and Mackendor^ 21 .28 G. 2. On a 
special case reserved at the assizes, the question was, whether 
one of the witnesses to the will was a suflicient witness within 
tlie statute, who before the time of attestation had been indicted, 
tried; and convicted for stealing a sheep, and was found guilty 
to the value of ten pence, and had judgment of whipping. 

After three arguments at the bar, the whole court of common 

.pleas were clearly of opinion that he was not a competent wit- 

^ss; mid laid it down as u rule, that it is the crime that creates 

Ithq infamy, and takes away a man’s competency, and not the [ 105 ] 

inmishment fl>r it; and it is a^urd and ridiculous to say it is 

the punishment that creates the infamy. The pillory has been 

always looked upon as iuliinions, and to take away u man’s com- 
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po^cy M ft >>But to ^shew the absurdity of this 

su^ilose 'ft man'kx^enticted on the statute against deer-stea’fihg', 
there is a p^talty of SO/, (o be levied by distress, and if he has 
no distressrhe kto .be pul in the pillory; so that if the pillory 
be infamous^ (Iteyperson convicted (according to this notion) will 
be so-if he hoS notSQ/., but if he has 30/. lie will not be in* 
hunous. Petit larcency is felony: and there is no case where 
a person convicted thereof was ever admitted to be a witness. 
2 Wilsm, 18. 

Of goods. 2, A written will of goods and chattels is not altered os to 
this matter by the said statute, but continues as it was before. 

Concerning which, it is said in 3 Salk, 396. that by the canon 
law, and also by the common law, two witnesses are requisite to 
prove a will of goods. 

For one witness by the civil law, unto which the other laws 
are conformed in this matter, is as no witness at all. 1 P. 
Will, 13. 

So in the case of Thwaites and Smi/li, M, 1696. Before the 
delegates. Where thei’e were only three witnesses to the will, 
and two of them children of the residuary legatee; the will was 
set aside, children (by reason of the affection and duty which 
they owe to their parents) not being allowed to be witnesses by 
the civil law. — Bnt on a commission of review being sued ou^ 
the parties agreed, and the executor renounced. And the re¬ 
porter makes a quaere, Whether if the will in question appeared 
to be written, or so mucli as subscribed by the testator’s own 
hand, it would not have been good without any witness at all? 
1 P. /K13. 

And Swinbta'ft says, if it be certain and undoubted, that the 
testament is written or subscribed with the testator’s own band, 
in this case the testimony of witnesses is not necessary; but if it 
be doubtful whether the testament were written or subscribed 
by the testator, in this case the testimony of witnesses is ne¬ 
cessary to confirm the same to be the testator’s own hand. 
Smn. 353. 

And although witnesses to prove the will may be necessary, 
yet it doth not seem to he of absolute necessity that the names of 
these witnesses should be by them subscribed to the will. 

[ 106 ] In tlie case of JLimbery against Mami and Hydc^ T, 8 G. 2., 
several coses were cited wherein these strict formalities were 
determined not to be requisite. As in tlie case of Wright and 
WaUkocy H, 1710. There were throe testamentary schedules, 
whereof one was without date; the second was written Jit "wiinessy 
but there was no witness: the third concluded abruptly^ yet, 
being written by the testator, they were declared to be his will. 
Comytty 452. 

So in the case of Worlkk and Pollety 1711. Before the dele- 
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The testatrix sent for aperson to jnaka her>^iU; gave 
buiiJnstructions for the same; ^eti he had wsKitetit^ he read it 
to her; she approved it; declared it tb her.her last viU; sent for 
three witnesses to see her execute it; Sigtied antf ssioici. was writ¬ 
ten, but she died before any other executionye^. it was held a 
good will. For though the first sentence for it was reversed 
upon an appeal, yet it was afterwards ^rmed by the delegates. 
Con^n^ 452* 

And by Gilbert chief baron : If a will be made of goods, and 
written in the party’s own hand, without any witness at all, it is 
allowed to be good, and the statute doth not require any witnesses 
to chattels only. Gilb, Rep, 260. 

In the case of Braim and Heathy 1721. A will of a real and 
personal estate was prepared in order to be executed, though 
there were several blanks in it, and the testator died before ex¬ 
ecution ; yet it was held a good will for the personal estate: and 
though more was intended to be done, yet it shall be good for 
w'hat is done. Comyriy 453. 

So in the case of l^wcday and Claridge, 1730. Tlie testator 
intending to make his will, pulled a paper out of his pocket, 
wrote down some things with ink, some with a pencil, and 
tliough it had no conclusion, but appeared to be a draught 
which he intended after to finish, for it was not signed, but had 
at the end a calculation of his effects, an account ot his tea table, 
and an order to pay a dividend of stocks; yet it was held to be a 
will. Comyn^ 452. 

So in a case where the testator gave instructions to make his 
will of his real and personal estate; and when it was brought 
to him, he made several alterations, and then wrote the whole 
over as altered with his own hand: this being found in his study, 
though not signed or sealed, was held a good will (as to the per¬ 
sonal estate). It is true, tlic first sciitence was, that he died in¬ 
testate, but that was reversed by the delegates. Compti^ 453. (w) 


(m) So also a will made under a power, but not duly attested to 
pass real estate, was deemed a good execution of the power as to the 
personalty. v. Ralzell, 1 Bro. C. C. 147. 

[So a nuncupative will failed to be established, when minors were 
concerned, for want of proof of rogatio testium., within 29 Car. 2. c. 3. 
§ 19., whicli has always been strictly construed. Bennett v. Jackson, 
Uphill. Rep. \QO. Parsons v. Miller, id. 194. The act seems to 
intend that the act should originate with the party: where therefore 
the words were merely spoken in answer to questions put by persons 
standing round, the will was pronounced against. Parsons v. Miller, 
2PhiU. R. 195.] 

Many cases might be cited, in which an unexecuted paper has 
been held to be a good will, as to personal property, and others in 
which it has been decided not to be. The doctrine of the ecclesi- 


[ 107] 


[Unex^ 

ruted 

paper*. 



W! 


when held 
tettomeu- 
teiy in 
general.] 


Instxuc* 
tions fur 
drawing a 
will, ccni- 
talncd in a 
letter to an 
attorney, 
established 
AS a wilL 


(EStillS. Form and manner. 

3. By the same statute of the 22 C, 2. c.S, All declanttknlS 
OT citations of trusts or con6deTices, of any lands, tenements, or 

astical courts is, that it is incumbent on the party propounding swk a 
papert to shew that it was the intention of the deceased to execute ity 
and that he was prevented so doing by sudden death or indisposition, 
which rendered him incompetent to perform any serious or rational 
act. The most common case which occurs, is that of a paper dispos¬ 
ing of real and personal property, to which is added a clause of attest¬ 
ation, but the names of the witnesses, and the signature of the 
deceased, are wanting. The presumption of law arising from such a 
circumstance is, that the deceased had either abandoned his intention 
of executing the paper, or that he had never fully made up his mind 
on the subject. It is, however, a presumption, tlie effect of which 
may be repelled [see irfrot this note2, by shewing that the deceased 
was prevented executing it by death, deprivation of understanding, 
or any other incapacity occasioned by indisposition. The validity, 
therefore, of a paper of this kind depends oii the subsequent estab¬ 
lishment of this fact, viz. ** the intention of the deceased to execute 
** it,'’ which must necessarily be uncertain ; and this accounts for the 
seeming diversity w'hich appears in the decisions of the ecclesiastical 
courts in cases of this description. The following cases have been 
decided with respect to unexecuted papers, some of which were 
established as valid wills, and the others were held not to be. 

Catharine Lloyd, an old lady, wrote the following letter, directed 
to James Browning, Esq., at his chambers, Lincoln’s Inn Square. 

I make no doubt if what I am now going to say should be 
^ possible to gain if I shoo’d recover this illness & if fesable with my 
inquiring & your help without great expence, but that you will 
think it worth my while and as I have the real Writings to produce 
** and shall have more intelligence by a person that is going down 
** that has an Estate lying near Wooten Pilling that will send me a 
** line that if such persons as are nominated do possess and reside 
^ their 1 do hear the Person that I did employ was commanded to see 
again as being a very proper man & so great a Cali as has been for 
He had ben in the King of Prussias sevis and received a Shot 
** thro his wright arm and by that got his discharge which he shew’d 
** me — But in case of my demise I desire you will draw up and leave 
** some Blanks for some small legacies that after my Funeral Charges 
** are defrayed with decency then except some legacies 1 give and 
** bequeath to John Browning, Esq'^ my dear and well beloved 
Cousin my Lands, and Tenements Hereditaments att Wooten 
“ Pilling in the County of Bedford and also a Message and Tene- 
** ment lying in Bucklersbury near the Mansion House in the City of 
** London and you by taking possession will find my writings to 
** )>rove and also what Stock 1 snail have remaining in the said John 
'< Browning Esq*^ Hands —1 am 

“ &c yours 
Cath Lloyd 

“ 'riiis you have under 
my Hand, if any thing 
** should happen before the Writing 
“ is drawn up” 
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Iftredhftntent^ '^hall be rnaiiifestcd and proved bj’ some writing 
signed by the party who is by law enabled to declare such trust, 

“ If my assits will afford it to pay in the Burow of Southwark 
** and fo Miss July Pouey thirty Founds Isaac Apothecary 

“ a small debt to Wheeler Baker in Thoma^s a small debt to Ite- 
** mitt a Publican at the Red Lyon near the Church half his debt a 
“ I’oor Milkwoman in Kent Street named Cater 1.1^0 These all 
“ by Legacy by way of composition and to Margaret Shaw my Room 
“ of Goods and Sheets wearing aparell and all toy best Linen Velvet 
“ Cloak & Capuchin & to Mary Burke that is now with me Shifls 
‘‘ Bedgowns Petticoats & if she is with me at my departure—• 

** To Barnard! 30 Shillings for a Ring and to your little Girl a 
** little Cabinet & my Garnet Ring set with Diamonds & a large Table 
“ Spoons but please not put this Rigmaroll in it till [ send it correct — 

This only by way of Memorandum in case I should go off suddenly 
“ —Mary Skec something for she has used me ilh” 

This paper was written March, 1760. Mrs. Lloyd died on the 2d 
of August in the same year. 

The prerogative court pronounced against this paper, as being a 
conditional paper: the operation of it depending on the testatrix 
dying suddenly ; whereas she had time to make a formal will; and 
parol evidence was admitted. 

The court of delegates, Judges Ashhurst and Narest Sir James 
Mnrriot, Dr. Macham, and Dr. Bevert reversed the sentence; and 
pronounced for the paper as the last will and testament of the dc* 
ceased; tiiinking it a perfect paper and an absolute disposition. 

Hahberjield v. Broviningt 4 Ve&.jun^ 200.«. 

['There have been cases where a paper written in the Iife-tirac,but not [Instmc. 
in the presence of the testator, or read over to him, has been established; f*’*" 

but in general they have been cases perfectly clear, both as to the 
intention of the deceased conveyed by his instructions, and as to tlie s*'”*’*^ *1 
paper being exactly conformable to such clear and decided intentions. 

The court has always acted in such cases with extreme caution; and 
in Wood V. Woody 1 Phill. R. 357—374., rejected such a paper, and 
struck out a clause written after the deceased’s death. Ibid. 

In Sikes and another v. Snaithy 2 Phill. R. 351*, instructions com¬ 
mitted to writing during testator’s lifetime, but not seen by, or read 
over to him, were admitted to proof, on evidence of a sudden attack 
which rendered him till his death incapable of any rational act. In 
Huntington v. Huntingtony 2 Phill, R, 213., instructions dictated by, 
and reduced into writing in the presence of testator, were established 
as a will, where he was prevented by the act of God from executing 
the fair copy; and see the cases cited 1 Phill, R, 370. In Z,ewis v. 

LevAs, 3 Phill. R. 109., instructions for a codicil given to a third per¬ 
son, who was to send them to a solicitor to draw the codicil, were 
admitted to probate, the testatrix having been prevented by the act 
of God from executing the intended codicil, which was prepared in 
her lifetime and brought to her for execution. 

'The validity of instructions, wlien propounded as a will, will be in 
some degree elucidated by Sir John Nicholl’s observations In Wood 
V. Wood, 1 Phill, R. 364, S65. Taking up that case at the time when 
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or by bis last will in writing; or else they shall be utterly void, 
and of none effect. $ 7. 


the deceased’s solicitor, clerk, and executor left his room with in¬ 
structions for bis will, he says, “ Suppose then the deceased had been 
« struck with sudden death the moment these persons left the room. 
** — Here was the deceased himself of his own accord, sending for 
** his solicitor to moke his will; in possession of full capacity; dic- 
** tating instructions; these instructions reduced into writing; read 
** over, approved by him; containing a full disposition of his property; 
no doubt or hesitation of his intention; his friends round him; no 
supposition of any improper influence ; and the solicitor carrying 
« away the instructions to prepare a will as expeditiously as pos- 
** sible from them; but before he could prepare the will, the de- 
*< ceased became incapable by the act of God, and died the next 
** morning. If the case had rested here, the court could not, pro- 
** ceeding according to its ordinary rules, have hesitated in pro- 
nouncing for this paper.” He goes on to state that the question 
in that case then was, Whether any thing happened afterwards 
** cither to add to or to take from this paper: and the more dear, 
distinct, and deliberate the intention was at this time, the more 
“ clear should be the proof of any subsequent alteration.” 

In Devereux v. Bullock, 1 Phill. R. 72., Sir John Nickoll observed, 
that an incomplete paper of instructions may be established by cir¬ 
cumstances ; but fur this, said he, ** two points are absolutely neces- 
sary; “ First, the court must be completely satisfied that the 
** deceased had finally decided to give these legacies; Secondly, 
** that be never abandoned that intention, but was only prevented 
“ by the act of God from proceeding to the completion of his will.” 
In that case, a few first instructions not conformable to any former 
dispositions, nor precisely supported by any recent declarations, were 
held not entitled to probate. 

When instructions for a will are given by a party, not being the 
proposed testator,— h fortiori, when by an interested party; it is the 
bounden duty of solicitors to satisfy themselves thoroughly, either 
in person or by some confidential agent, that the instrument ex¬ 
presses the real testamentary intentions of a capable testator, prior 
to its being executed deJacto as a will at all. 1 Add. Rep. 48.} 
James Savage, deceased, gave instructions to his attorney to pre¬ 
pare a will for him. The attorney prepared it with several queerer 
and abbreviations; and the deceased made several alterations and 
interlineations in the draft. 11c afterwards with his own hand wrote 
the said will over fair from the said draft; adding only a bequest 
of the residue, which he had not made in the draft; and he con¬ 
cluded as follows: 

In witness whereof I have to this ray lust Will and Testament 
“ contained in Three Sheets of Paper, to the first two whereof I 
** have set my Hand and the last my Hand and Seal this 
“ in the 16 Year of the Reign of our Sovereign George the Third of 
“ Great Britain Franco and Ireland King defender of the faith and 
*' in the year of our Lord One Thousand Seven hundred and Seventy 
** Seven Jam. Savage. Signed sealed published declared and 
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And all grants and assignments of any trust or confidence, 
shall likewise be in writing, signed by the party granting or as- 

“ delivered by the testator James Savage as and for his last Will 
and Testament in tl>e presence of us who have at his Request and 
** in presence of each other set our names as Witnesses Hereto." 

The dccciised had subscribed his name to each sheet; and to the 
last sheet he did afRx his seal. The clause of attestation was not 
subscribed by any witnesses. 

Tlie paper was coqyddcrcd imperfect by Dr. tJalvcrl on account of 
the clause of attestation not being witnessed; and he admitted paroi 
evidence; on which he set aside the paper. 

The delegates, Judge Ashhursl, Baron Hofhamy and Dr. Machain, 
were of opinion, that, it being a vvill both of real and personal pro¬ 
perty, it was reddendo singula singulis a perfect disposition of per¬ 
sonal estate, and therefore a good will; mul they rejected parol 
testimony against it. Cobbold v. DaaSy '!■ Vcs. 200. n, 

(^Wliere there are no witnesses to an attestation clause hi a w’ill of 
personalty, the presumption of law is, that the deceased intended to 
do some further act; but the presumption is slight, and may be re¬ 
pelled either by circumstances to shew that he intended it to operate 
in its present form, or that he was prevented from finishing it by the 
act of God. Thus, in Harris v. Declford, 2 PhilL Rep. 177., a will 
written throughout in testator’s own hand, and signed by him, but 
without w’itncsses to an attestation clause therein, was establislied. 

So in Thomas v. Wall and others^ 3 Phill. Rep. 23., a codicil in testa¬ 
tor’s hand-writing, unsigned, and having an attestation clause, to ^ 

which there were no witnesses, was admitted to probate. See Car^ 
stairs v. Pottlcy 2 Phill. Rep. 30. But the adverse presumption, tlioiigii 
slight, must be rebutted by some extrinsic circumstances, in order t«» 
pronouncing for the paper. Beaty Beatyy 1 Add. Rep. 154-. Mat- 

thews V. Warner, 4 Ves.jun. 186.211. acc.} 

Richard Griffin executed a testamentary paper, dated the 27tli of [An unfi- 
September 1777. 

On the 18th of January 1789, he began a paper; and having tan’vntaiy 
written no more than the commencement of what ne meant to do, ofrect*the 
he was called away to dinner, and locked up the paper. On the 27th party iiav- 
of the same month he died suddenly, while sitting on the bench as a >ng lived 
justice of peace. eiohtday* 

The questions were, whether this unfinished paper was a revocation . 

of the former paper, executed in 1777; or, whether it was to be ^ 

established substantively and conjunctively with the former paper. 

It was determined that the unfinished paper could have no effect; 
the testator having lived eight days in health, and capable of business, 
after he had begun that paper, and not having concluded it, tlie pre¬ 
sumption of law, even if there was no other paper, would have been, 
that he never meant to finish it; or that it was intended only as a 
drafi: for consideration; and the case was still stronger, as there was 
an executed paper. Griffin v. Griffin, 4 Ves. jun.19'1. n. [And see 
Disney v. Disney, M. T. 1789. MSS. Cas.<J9. 

where there is a regular will, and another paper begun as a new 
will, which testator has been prevented by the act of God from com- 
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signing the same by such lost will or devise; or else shall be 
utterly void and of none effect. $ 9. 


pleting, the two papers may be taken together as his will, and ope* 
ration pro tanlo may be given to the latter, provided the proof of 
final intention be clear: but it will not wholly revoke the former will: 
thus an unfinished paper failed to be established as codicillary, where 
it went to control a Will regularly executed a short time before, no 
proof being given that testator was prevented by the act of God from 
duly executing it. Cnrsiairs v. Pottle, 2 Phill, Rep. 30. Unfinished 
instructions, where tliere is a complete will, orily revoke it as far as 
they go: they are not a codicil to he taken in addition to the will, 
but to be taken in conjunction with it. Ingram v. Strong and others^ 
2 Phill. Rep.Sl^. A legacy by a complete will is superseded and 
revoked by an incomplete instrument, intended as the inception of a 
new will, but not completed. Ibid, A testamentary paper which is 
neither a finished •mill in itself, nor proved to have been such in the 
deceased’s apprehension of it, is of no effect where the deceased had 
full time and opportunity, if he bad thought proper, to have rendered 
it a finished will. Roose v. Monsdale, I Add. Rep, 129-] 

Matthews v. Warner, M. 39 G, 3. William iWatthcws, late prin¬ 
cipal storekeeper of his majesty’s dock-yard at Deptford, died on the 
8 th of April 1790, about the age of eighty, leaving the following 
testamentary papers: 

“ 2d Nov'. J78o. A Plan of a Will proposed to be drawn out as 
“ the last Testament of William Matthews, Storekeeper of His Majy» 
“Yard at Deptford — After the usual Prelude, being in Health, 
“ sound of Mind, &c. Imprimis 1 give unto Miss Issabelia Johnson, 
“ Daughter of my good Friend Edw* Johnson, Esq; of the Lottery 
“ Office, the Sum of Sixty Pounds p' Ann. for her natural Life, to 
“ be paid her Half-yearly, out of the Dividends arising for Interest 
“ of the several Navy Bills 1 have lately subscribed in the 5 p' 

“ and Twenty Pounds for Mourning, and also One Hundred Pounds 
“ to my aforesaid good Friend M' Johnson, if I die before him. 
“ After the Death of Miss Johnson, tlie Capital, with what other the 
“ 5 p* C‘ Stock I may have, I bequeath to Holland Ann L’Epine 
“ and Maria L’Epine, Sisters, Daughters of my good Friend Edw^ 
“ L’Epine, Esq ; in an equal Division between them, and if one dies 
*' unmarried, the whole to descend to the Survivor, and If both die 
“ unmarried, or without Children, to descend to the children of my 
“ First Cousin John Fisher Clerk, formerly of Bodmyn, Cornwall, 
“ and to my First Cousin Timothy Slade of Ledbury, to be divided 
“ equal between them. My Household Goods to be sold in Part, 
“ unless sufficient Monies can be found to pay my Debts and Le- 
“ gacies. My Plate, and what they choose to save of my Household 
“ Goods, 1 bequeath to Holland Ann L’Epine and her Sister Maria, 
“ to be divided between them ; to whom 1 also leave all the Residue 

of my Fortune or Effects, after giving One Hundred Pounds to my 
** good Friend L'Epine, and also One Hundred Pounds to my 
** late Son.in-Law Isaac Warner. Must pray iny buriul may be very 
“ plain and not expensive • could like to be burled, with the Warners’ 
** Permission, with my dear Girt, in their Vault. Lci^'ih Church, but 
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4. A nuncupative testament is, when the testator without any Nuncuya- 
writing doth declare his will, before a sufficient number of wit- 
nesses. Swhu 58. 

** by no Means to be buried at the Old Church, Deptford. I appoint 
“ my good Friend Edw<> L'Epine and my good friend M' Iidw<* 

** Jolinson, my Executors, td see this my lust^Will and Testament 
** complied with. Dated at Deptford, 2** Oct^ 1785. 

“ W'n Matthews. 

** I must not forget ^y good ’ 

** Friends Miss Mary and Miss 
** Charlotte Howell, who desire 
“ will accept of 

** Five Guineas each for lling to wear in Remembrance of me: 

6*** Octf 1-785. W® Matthews.'* 

This paper was indorsed thus: 

«2^0ctrl7S5 

** A Plan designed for the last 
“ Will and Testament of 
*» Will® Matthews, Store- 
** keeper of His Majy* 

“ Yard, 

“ Deptford.” 

The other paper was as follows ; 

« 27 th DecM 789. 

Finding myself in a very precarious State of Health, the following 
** is the Plan I propose to dray Will from, abrogating all the others' 

** 1 have already drawn out. Imfhimis, 1 give to Miss Isabella and 
** Catherine Jones, both of Eltham, One Thousand Pounds 5 p' 

** Cents, to be divided between them equally, being a legacy I 
always intended for their Aunt Isabella Johttson, for her great 
“ Friendship of hcr’s and her father’s always shewed towards me; to 
** M«, Jones the Mother of the young Ladies, f bequeath One 
“ Hund** 5 p'^ C®; to Isaac Warner, my late Son-in-Law, One Hun. 

** dred ; to Matthew, his Son and my Godson, One Hundred 1 give 
** to M'. John Clewer at Rotley, and '* 

The former of these papers was written on a piece of official paper 
intersected with lines, containing printed at the top the difierent 
articles, of which the deceased in his situation of storekeeper had the 
care; and the latter was on the back of a letter addressed to the 
deceased. 

Both of them were in the hand-writing of the deceased. The former 
was found in the deceased s office in the dock yard, louse in his desk, 
in which there also appeared some official papers: the latter was 
found in the deceased's bureau in the parlour of his dwelling-house, 
in the dock-yard, in a bundle of letters and papers. 

Caveats were entered on the part of several persons, claiming as 
next of kin to the deceased, and of others, claiming as legatees under 
these instruments; and a suit was instituted in the prerogative court 
of Canterbury. 

On the 8th of July 1793, the judge of the prerogative court. Sir 
William Wynne, pronounced against the validity of the paper dated 
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By the aforesaid statute, 29 C. 2. c. 3. No nuncupative mU 
shall be good, where the estate thereby bequeathed shall exceed 


the 27th of December 1789, and for the validity of the paper dated 
the 2d of October L785, and of the codicil thereto, dated the 6th of 
that month. 

Upon an appeal to the court of delegates {Bnller and Heath justices, 
Drs. Swabeiji Cookcy and Parson) on behalf of Richard Matthews, 
one of the next of kin of the deceased, from that part of the sentence 
which established the will and codicil dated the 2d and 6th of October 
1785, the sentence was affirmed on the 10th of May 1798. 

A petition was presented to the king in council, on the part of the 
appellant, praying a commission of review; and by an order of coun¬ 
cil, dated the 31st of October 1798, the petition was referred to the 
lord chancellor to report his opinion thereupon. 

The commission of review v.^as granted; and the former sentence 
of the court of delegates was reversed : and it was pronounced that 
the deceased bad died intestate. 4 Ves,jun, 186. ct seq. 

[Unfinished and unexecuted papers are established whenever it is 
shewn that it was the intention of the deceased, continued to the 
latest moment of his existence, that they should operate; and this 
even in cases where the most regular wills have been found entire 
and uncancellcd : for parol evidence is here introduced, nut to 
revoke a written will, but to shew whether another paper is a will or 
not: and tlie case is not within 29 C«r. 2. c. 3. § 22.; which see /«/!•«, 
p. 197. Helyar v. lidyar^ 1 430.; and sec i2^aa v. 

Phillips, ^ id. Thus in Scott v. Itkodcs, \ Phill. llep.\2., an 
unfinished and unexecuted paper was established as a will where a 
long continuance of according intentions was proved, and the deceased 
was prevented from completing it by tlie act of God. Again, wliere 
blanks were left fur the names of an executrix and residuary legatee, 
parol evidence of testator’s intention was admitted. Gerard v. 
Gerard, Prer. 1789. MSS. Cas. 178. A paper, indorsed ** Heads of 
the will of W. S.,'’ dated, subscribed, and containing a complete dis¬ 
position, is imperfect as a will; but alterations having been afterwards 
made in it with ink, in a formal manner, and another paper containing 
a calculation of liis property, and enumerating legacies conformable 
to the will being propounded from the proper custody, coupled with 
the declaration of the deceased, that ho had written and signed the 
“ heads,” and that it would do very well, but that he would make it 
more formally, whicli he was prevented from doing by death, were 
established as a will. Bone and another v. Spear, I Phill. Hep. 345. 
A will without date or signature was established in Friswell v. Moore, 
3 Phill, llcp. 135. Various instrumetUs not exactly in the form of a 
will, letters, deeds of gilt, marriage settlements, have been held to 
be testamentary, if the court has been satisfied as to the intention of 
the testator, it has been sullicient if they have contained directions 
how property should be disposed of in the event of death ; nor has it 
been held necessary that they should be in direct and imperative 
terms: wishes and requests have been deemed sufficient. The court 
must judge from the form oi’the paper, — from its nature, contents, 
and appearance,•—whether it was written and intended as a Ibrmal 
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Ui€ value of thirty pounds, that is not proved by the oaths of 
three "joitnesscs at the least, that were present at the making thereof; 
nor unless it be proved that the testator at the time of pronouncing 
the same did bid the persons present at' some of them bear icitness 


permanent will, which It must be presumed the deceased meant should 
operate, unless some act was done to revoke it; or, whether it was 
a deliberative and temporary paper, which expressed the impression 
and wishes of the moment, and was never afterwards thought of or 
adverted to. In the latter case, it can only be established by the aid 
of extrinsic circumstances. This principle (adds Sir J, Nicholl) I 
apprehend was recognized, restored, and re'CStablished by the court 
of review in the case of Matthevos v. Warner, 4 Ves. jun, p. 186. 

Passmore v. Passmore, 1 Phill. Rep, 218. 

An instrument, purporting to be a deed of gift after the maker’s [Wliat in¬ 
death, was held to be a will, Thorold v. Thorold, 1 Phill. Rep. 1. struments, 
and other cases in notis. But a void deed of covenant to stand seised 
to uses, being unsealed, shall not operate as a will, nor as a revocation 
of any former will. WrighL d. Ctynier v. hitler, 3 Burr. Rep. 1244. mentary 
1 Bla. Rep. 345. S. C. A recognition establishes testamentary efTect,] 
papers which were conditional in their terms; and on this principle, 
in Strauss v. Schmidt, 3 Phill. Rep, 200., testamentary effect was 
given to three letters. Alterations in pencil, in a regularly executed 
and attested will, were admitted to probate, where consonant with 
the testator’s possible intentions, and where there was nothing from 
which it could be inferred that the deceased intended to do something 
more. Dickertson v. Dickoison, 2 Phill. Rej). 173. 178. 

In order to establish several papers as a will, the court must be [Separate 
satisBed of the intention of the deceased that all of them should com- papern 
pose it. Sanford v. Vaughan and others, 1 Phill. Rep. 39.14S. 128. 

Where three papers were propounded, and it appeared that the de- 
ceased was in habits of writing her will at different times, and ofsigning 
her name wliencver she ceased writing, parol evidence as to her in- 
tentioD was admitted, under which the last, though dated and signed, 
was held so far unfinished as not totally to revoke the two former, 
and the tlircc were held to contain a will togetlier. Harley v. Uag-^ 
shavo, 2 Phill. Rep. 48. 

A testament of chattels, written in testator’s own hand, though it [Kxocutioa 


hath neither his name nor seal to it, nor witnesses present at its pub- of wills of 
lication, is good, provided sufficient proof can be had that it is his 
hand-writing. And though written in another man’s hand, and never 
signed by testator, yet, if proved to be according to his instructions, 
and approved by him, it hath been held a good testament of the per¬ 
sonal estate; yet it is the safer and more prudent way, and leaves less 
in the breast of the ecclesiastical judge, if it be signed or sealed by 
the testator, and published in the presence of witnesses. 2 Bl. Com, 

501. In Ross V. Exoer, 3 Aik. 162., it was said, that nothing required 
so little solemnity as the making a will of personal estate according 
to the ecclesiastical laws of this realm; fur there is scarcely any paper 
writing which they will not admit as such.] 
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that such •was his ’wiU, or to that effect; nor unless Rueh nun¬ 
cupative will were made in the time of the last sickness of the 
deceased, aud in the house of his habitation or dwelling, or 
where he hath been resident for the space of ten days or more 
before the making of such will, except where such person was 
sar))rised or taken sick, being from his own home, aud died 
before he returned to llie place of his dwelling. § 19. 

And after six months passed after the speaking ol' the pretended 
testamentary words, no testimony shall be received to prove any 
will nuncupative, except the said testimony, or the substance 
thereof, were committed to writing within six days after the 
making of the said will. § 20. 

And no ldter& iesfameiUaj'y or p'obatc of atiy mmaipaih^ mil 
shall pass the seal of any court, till fourteen days at the least 
after the decease of the testator be fully expired j nor shall any 
nuncupative will be at any time received to be proved unless 
process have first issued to call in the widow or next of kindred 
to the deceased, to the end they may contest tlic same if they 
please. $21. 

Provided that notwithstanding this act, any soldier being in 
actual military service, or any mariner or seaman being at sea, 
may dispose of his moveables, wages, and personal estate, as he 
might have done before the making of this act. § 23. 

And by stai. 4 Ati, c, 16. Ail such witnesses as are and ought 
to be allowed to be good witnesses upon trials at law, by the 
laws aud customs of this realm, shall be deemed good witnesse-s 
to prove any nuncupative will, or any thing relating thereunto. 
§ 14. 

§ 19. Bij the oaths <f three mtnesscs at the Icaaf} 7\ 1704. 
Phillips and the Parish <f Si, Clement Danes, Dr. Shallmer by 
will in writing gave 200/. to the parish of St. Clement Danes; 
and after Prewthe reader coming to pray with him, his wife put 
him in mind to give 200/. more towards the charges of building 
their clmrch; at which, though Dr. Shalhner was at first dis¬ 
turbed, yet afterwards he said he would give it, and bi<l Prew 
take notice of it; and the next day bid Prew /emember what 
he had said to him the day before, and dies that day. Within 
three or four daj's after, the doctor’s widow put down a memo¬ 
randum in writing of the said last devise, and so did her maid. 
Prew died about a month after; and amongst his papers was 
found a memorandum of liis own writing, dated three weeks 
after the doctor’s death, of what the doctor said to him about 
the 200/., and purjiorting that lie had put it in writing the same 
day it was spoken; Inifc that writing which was mentioned to be 
made the same day it was spoken, did not appear: and these 
niemorandunis did not expressly agree. Alxmt a year after, on 
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ap])lication of the parisih to the commissioners of charitable uses, 
and producing these memorandums and proofs by Mrs. Shallmer 
and her muid, they decreed the 200/. But on exception taken 
by the executors, the decree was discharged of this 200/.; 
and the lord chnuccllor held it not good, because it was not 
provetl by the oath of three witnesses: for though Mrs. Shallmer 
and her maid had made proofj yet Prew w'as dead; and the 
statutes in that branch requires not only three to be present, 
but that the proof shall be by the oath of three witnesses. 1 
Cas. ICq. 404. 

Letters testamentary or prohate of any nuticupative TJ. 22 
& 23 C. 2. Verhorn and Brewin, An administrator brought a 
bill to discover and have an account of the intestate^s estate: the 
defendant pleaded, that the su}>poseil intestate made a nuncupa* 
tive will, and another person executor, to whom he was account¬ 
able, and not to the plaintiff* as administrator. But decreed, 
that though there was such a nuncupative w’ill, yet it was not 
pleadable against an administrator before it was proved. 1 Chan, 

Cas. 192. 

5. A Codicil by intendment of law, is either to alter, ex- [ }09 3 
plain, add, or subtract somelhiiig from the will; and wherever it Codicil, 
is added to a testament, and the testator declares that it shall lie 
in force; in such case, if the will happens to be void for want of 
tliose solemnities requii’cd by law, yet it sliall be good as a co¬ 
dicil, and be observed by the administrator: it is true, executors 
cannot regularly be appointed in a codicil, but yet they may be 
substituted according to the w'il) of the testator, and the codicil 
is still good. ^in. 14. 

M. 31 C. 2. StoniwcU's case. The testator made his wife 
executrix and residuary legatee; but she tlying in his lifetiuie, 
he by a codicil nuncupative devised to G. 11. all wliich by will 
he had given to his wife, and died. The question was, whether 
this nuncupative codicil was good, notwithstanding the statute 
before mentioned; and adjudged that it was, and, as it were, a 
new will for so much as he had given to his wife, and that it 
did not alter his written will, for there was no such will, the 
operation of it being determined by llie death of the wife, living 
the testator, who was her husband. Raym, 334. 

Although no man can die with two testaments, because the 
latter doth alway infringe tlie former; yet a man may die with 


(8) CodicilluSi a little book or writing, is a supplement to a will, 
or an addition made by the testator, and annexed to and to be taken 
as part of a testament, being for its explanation or alteration, or to 
make some addition to, or else some subtraction from, the former dis¬ 
positions of the testator. Godolph. p. 1. r, 1. § 3. 
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divers eadiclls, and the latter doth not hinder the former, so long 
as they be not contrary. Swin»l5»(n) 

If two testaments be found, and it doth not appear which was 
the former or latter, both testaments are void; but if two codicils 
be found, and it cannot be,known which was first or last, and 
one and the same thing is given to one person in one codicil, and 
to another person in another codicil; the codicils are not void, 
but the persons therein named ought to divide the thing betwixt 
them. iS'u’m. 15. 

If codicils are regularly executed and attested, they may be 
proved as wills are. So if they are found written by the testator 
himself, they ought to be taken as part of the will, and to be 
proved in common form by the oath of the administrator, with 
the will annexed; and in case of opposition, by witnesses to 
the hand-writing and finding: And it hath been usual to exhibit 
an affidavit of the hand-writing and finding, before a probate or 
administration passes even in common form. 

But in case of a real estate, a codicil cannot operate, unless it 
be executed according to the smtute. \Meathe.r v. Rider,'] 1 Atk, 
426. [GalUni v. Noble, 3 Meriv. Rep, 691.] 

[But an unattested paper clearly referred to in a devise of real 
estate, has l)een considered part of the will, if previously and not 
subsequently made. (9) 

As a codicil to a will republishes it(l), so it consequently 
revokes any intermediate will. (2) In this last case sir John 
Nickoll said “ A codicil even of personalty, if executed so as to 
act on the subject, that is, if attestetl by ibree witnesses,' rcpiil>- 
lishes a will of lands. (3) So that a will of personalty, or a for- 

(«) All codicils are part of the will. Therefore a codicil merely 
for a particular purpose, as to change an executor, and confirming 
the will in all other respects, does not revive a part of the will revoked 
by a former codicil. [So, wlterc there arc two inconsistent wills, a 
codicil relerring to the first by date, as the last will, cancels the in¬ 
termediate will, and evidence of a mistake cannot be admitted.] 
Crosbie v. M*Doual, 4 Vcs. 610. [616. Parker v. Biscoe, 3 B, Moore's 
Rep. 24. S. P.] 

(9) Wilkinson v. Adam, E, 1813, 1 V.S^ B. 422. 445. 

(1) First held in Carte v. Carte, 1744, 3 Atk. 174. 180. Amb. 28.; 

the point having been left undecided in Alford v. Earle, H. 1690, 
2 Vern. and see Jansen v, Jansen, 1 Add. Rep.Sli., and 

cases collected by Bridgman in his Digest, tit. Will, &c. IV^. 

(2) Brorening v. Pittis, 1 Add. Rep. 30. 37. 

(3) Acherleyv. Vernon, 9A/orf. 68. ^ Bro. P.C.\0’1. PovxUy. 

Clever, 2 Bro. C.C. 511. And thus passes lands bought in the inter¬ 
val, though no intention of republishing the will is expressed in tlic 
co^cil {Pigottv. Waller, 7 Pcs. 98. Holmes v. Coghill, 7 Pm.499. 
Barnes V, Crotc, ^ Bro. C.C.2, 1 486. S.P.), establishing 
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tiori, a mixed will» so far as respects personalty, is republished 
by a codicil, whether so attested or not No evidence of in¬ 
tention to republish is requisite in either case; the very act of 
making the codicil, jn-inid facie at least, infers the intention. It 
is true, indeed^ that this primd facie vafi^rewce may be rebutted, 
by proof that the act was done by the deceased in eiTor or ob¬ 
tained from him by fraud. Prima facie, however, the making 
of a codicil to a will as much republishes that will as a will is 
revoked, prima facie, by its cancellation; and as a new will, 
prima facie, annuls and makes void any will of a prior date.” 

It is no conclusive objection against a codicil, that it is in the 
form of a letter. 1 PliiLl. Jt{.2\%. And in Denny v. Barton and 
another, 2 Phill, It. 575., a letter was established as a codicil to 
a will of a subsequent date, where it was intended as a confi¬ 
dential trust, not to be communicated to the person to whom it 
was addressed till after the testator's death, and to operate inde¬ 
pendently of his will: and was theref()rc not affected by the 
general clause therein, which revoked all former wills. 

A codicil is virtually revoked by another codicil of subsequent 
date, though without express words of revocation, if the intention 
to revoke is clearly proved. The whole question in a court of 
probate is one of intention, and is completely open to investigation. 
Methwn V. Mclhncn, 2 Phill, 11. 4-lG. 

A letter, written on the eve of .sailing to the East Indies, failed 
to be established as a codicil to a regular will, on proof that the 
writer returned, lived many years after, and never recognized it 
as a permanent disposition of his property; for the presumption 
against it, as an incomplete paper, is not repelled. Paasmore v. 
Passmore, 1 Phill. It. 216. 


Acherley v, Vernon, notwithstanding lord Camden^ opinion to the 
contrary in Atlo. Qen. v. Dov^ninf^y Ambl. Rep. 57. Thus, also, the 
words legacy” or **personal estate” may be applied to a real estate, 
if the context of the nill shews that such was the devisor’s intention. 
Hardacre v. Nash, 5 T. Doe d. Tofield v. Tofield. 11 East. 

Rep. 24'6. but it .«!cems, from Goodtitle d. IVoodhouse v. Meredith, 
2 M. Sf S. Rep. 5. Lady Hirathmore v. Botjccs, 7 T. Rep. 482. Hulmc 
V. Heygate, 1 Meriv. Rep. 285., that if it appear on the face of the 
codicil that it was not the testator’s intention to pass any other lands 
than those devised by tlie will, it would be a contradiction to make 
the codicil pass after>purchascd lands. In Parker v. Discoe, 3 U. 
Moore*s Rep. 24.» the codicil was held incompetent to have this eiPect, 
because it was restricted to a particular purpose. See other cases, 
where, owing to a latent ambiguity, codicils have been held not to 
operate as rcpublication, so as to pass aiter'purchased property, 
Simpson v. Hornsby, Pre. Chn. 441. 2 Vem. Rep. 772. Strode v. 
J'alkland, 2 Vern. Rep. 625. Drinlcuiater v. Falconer, 2 Ves. 626. 
Sued V, Berries, 1 Vent. 3il. ^Mod, 313. 


lands, &C. 
(see ante, 
76. note.)! 
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In Bi'ounckei' and Cooke v. Broufickej', 2 Phill. R. 57., probate 
was refused to a codicil, which, by doubling the provision made 
for younger children in a will dated but four days before, left no 
assets for the annuity given to the widow by that will, and left 
the eldest son destitute; proof being given of the weakness and 
agitation of the deceased and his friends attending him.] 

6. Donatio causa mortis, or a gift in prospect of death, is where 
a man moved with the consideration of his mortality, doth give 
and deliver something to another, to be his in case the giver die, 
but if he lives he is to have it again. Ijais) of Test. 179. Free. 
Cha. 269. (o) 

In every such gift there must be a delivery made by the party 
in his last sickness {p) : and nothing can operate as such, without 
having been delivered in the testator^s lifetime, by him or his 
order. Miller v. Miller, 3 P. Will. 357. 

A man by his will disposed of personal estate; and afterwards 
by parol gave 100/. bill to one to deliver over to his nephew, if 
the testator should die of that sickness: And this gift was held 
goo<l. lyrury and Smith, 1 P. Will. 404. 

So where the husband upon his death>bcd delivered to his 
wife a purse of 100 guineas, bidding her apply it to no other use 
than her own. Lawson and Lawson, 1 P. Will. 441. (4) 


(o) \liedges v. Hedges. S. C. Gilb. Eq. Rep. 12. 2 Vem.6\B.'] This 

is the strict and proper deftiiition of a donnlio mortis cntisd, given by 
Justinian in the Institutes. Lib.9. Who adds, that the 

nature of the gift is, that t)ie donor should rather have the thing than 
the donee; but that the donee should rather have it than the heir. 
For the difference between an absolute gift and one in contemplation 
of death, see Tate v. Hilbert, 2 Ves.jun.lW,, [and ^ JSro. C.C.286. 
b. C.; where it was held, that a check or promissory note given by 
testator in his last illness, arc revoked by his death, and arc not a 
good donatio, &c. unless reduced into possession by being offered for 
payment in his lifetime. Bibbys. Coulter, T. 1791, in Irisli excliequcr, 
Ridgyo, Ca.lemp. Hardto.'20(^.n., is contra.'] 

(p) A donatio mortis causa may subsist, although the donor after¬ 
wards make a testament, without mentioning the gift. Hill v. Chap~ 
man, 2Bro. C. C. 612. [But this depends on the circumstances of 
intention relating to such will. Jones v. Selby, Pre. Ch. 300.] 

(4) For otherwise one could not give to Iiis own wife, Ibid, So 
in Miller v. Miller, 3 P. fVms 356., wliere a man having by will given 
his wife an annuity, and also 600/. in money, on his death bed, desired 
his servant to deliver to her then present two bank notes, payable to 
bearer, amounting to 6001., saying, “ he had not done enough for her.’* 
This gift was held additional, and a valid donation, and is not to be 
construed a payment of the former legacy in testator’s lifetime. But 
where a gift by a husband to his wife, some short lime bejore his death, 
was set up as a donatio causa mortis, it cannot be established without 
clear and satisfactory evidence of an intention on the part of the hus- 
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So where the husband upon his deatb-b^d drew a bill on his 
goldsmith, to pay his wife 100/. for mourning. Lawson and 
LawsoHf 1 P. ?r///. 441.(5) ^ 

Mar, 11,1744; Bail^ and Snelgrove, Mrs. Bailey going out 
of town in a bad state of health, gave her maid a bond executed 
to her by a third person; saying, If I die, it is yours. She died 
intestate. The udniiiiistralor brought a bill to have the bond 
delivered up. But by the lord chancellor Hardwicke: This is a 
a sufficient donatio camd nun tis to pass the ecjuitable interest of 
this bond upon the intestate’s death, {q) The question in this [1113 
case was, whether the nature of the proper^ was capable of being 
so given; His lordship held it might, as well as a specific 
chattel; though no legal property passed thereby, nothuig but 
the paper, a bond being evidence of a debt; and the intent being 
to give the debt, not the paper, he held it a good donation mortis 
causdf comparing it to the property which passes by assignment 
of a bond, which passes nothing in point of law, and the assignee 
must make use of the other’s name for recovering on it. He put 
the case, that if a chattel in possession had been bought by the 
intestate, and a bill of sale made to a trustee for her use; the 
property would have been in the trustee, and the equitable in> 
tercst in the cesitq^ que tnisti who, if she had given this chattel so 
circumstanced to the defendant, it would have been good. 3 Afk, 

214. 2 432. (6) 

band to divest himself of the property, and to hold it as trustee for 
his wife. Walter IlodgCj T. 1818. ^ Sivanst. Rep.97* 1 Wils.Ck.R. 

445. Gifts of this sort must be fully proved in all their circumstances. 

S. C.; and ,/ones v. Selby, Pre, Ch» 300. 

(5) For the bill was held to operate as an appointment, and to 
amount to a direction to his executors to pay her so much ; but the 
peculiar circumstances of this case seem to have decided this latter 
part of it. For in general there can be no donatio mortis causd of 
choses en action, because in their nature incapable of actual delivery. 

Tate V. Hilbert, 2 Vcs.Jun* 111.4 Rro. C. C. 28G. Miller v. Miller, 

3 P, Wms. 356. 

iq) Ruled contra by Sir Joseph Jckyl, M. 11., as to a note for 100/., 
it being a chose en action. Miller v. Miller, 3 P» Wins- .356. [S. P. 
in Tate v. Hilbert, £. 1793, supra, note (o).] How far a chose en action 
may be willed, vid. supra. Of ivhat things, 9. 

(6) S. C. Ridgui. Ca. temp, Hardvo. 202. In Ward v. Turner, 

2 Ves. 442., lord Hardwicke distinguished this case from that of a note, 
in that by delivery of a bond some property is conveyed, and tlie 
law allows a bond a locality: and in Gardner v. Parker, 3 Madd. 184. 
this decision was followed with leave to sue on the bond in the exe¬ 
cutor’s names, on condition of indemnifying them. But in Chapman 
v. Hart, 1 Ves, 273. Moore v. Moore, i Bro- C. C, 127., it was said, 
that bonds, as a species of choses en action, admit of no locality ; and 
therefore abequest of goods and chattels in a particular place will not 
pass bonds which happen to be there at testator’s death. So by be- 
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But in the case of Ward ami Tiirner-^ July 20, 1752; it was 
held by lord HardwicJce, that a delivery of receipts fir Sotdk Sea 
annuities was not sufficient (though there was strong evidence of 
the intent); and that it could not be done without a transfer, 
or something amounting to that; and all the anxious provisions 
of the statute of frauds will signify nothing, if donation or stock, 
attended only by delivery of the paper, is allowed. It might be 
supported to the extent of any given value, and would leave 
these things under the greatest degree of uncertainty, and 
amount to a repeal of that useful law as to all this part of the 
pi'operty of the subjects of this kingdom. Therefore, notwith¬ 
standing the strong evidence of the intent, the gift of annuities 
is not sufficiently made within the rules of the authorities. And 
considering how much of the personal estate of this kingdom is 
now vested in stocks and funds, his lordship said he was of 
opinion not to carry it further. 2 Vesey, 431. (7) 


quest of “ all testator’s goods,” a bond passes ; for it is bona mobilia, 
1 P. Wms. 267* And see Fleming v. Brookcy I Sck. Sf Lcf. 318.; and 
see 169 note. See Ryal \. Roller \ Atk. 171. 1 Ves. 362. Sembley 

That a delivery up by obligee to obligor of mortgage deeds, and of 
a bond given at the time of the mortgage for the purpose of releasing 
or acquitting the debt, in case the obligee should not recover from 
her then illness, is an effectual donatio mortis causa; but there being 
contradictory evidence, whether the deeds and the bond were given 
up at the same time, an issue was directed to try whether or not they 
were delivered up for the purpose of releasing the debt in case she did 
notrecover. liurstv.BeachyBMadd.Rep.^SSl. But it does not seem 
settled whether a mortgage debt can be relinquished by parol as a mere 
gift inter vivos. In Richards v. Symsy Barnardisty R. 90., cited 2 Ves- 
436., lord Hardwicke held, that a gift of a mortgage to a mortgagor, 
by giving him the deeds, if that fact was proved, was a gift of all the 
money due on the securities, and was not within the statute of frauds. 
This authority was passed over by lord Hardvaicke himself in Hassell 
V. TyntCy Ambl. 318., in which, as well as in Bryson v. Brotonriggy 
9 Ves. 1., the question was not decided, and was again declared doubt¬ 
ful by lord Eldon in Monkhouse v. Corporation of Bedford, 17 Ves. 380. 
But, whatever may be the case where the deeds (the security for the 
debt) are found in a third person’s hands, yet it would seem that, as 
between mortgagor and mortgagee, full proof that the latter had 
himself delivered them to the mortgagor, accompanied by the bond 
which constitutes the debt, as in Hurst v. Beach, would pass the 
interest, or induce a presumption that a legal assignment within 
29 Car. 2. had taken place. 

(7) In order to constitute a good donatio mortis causS, there must 
be an absoiute and unconditional delivery of possesion to the donee, 
or to a third person in trust for him, which possession must continue 
uninterrupted to the time of the donor’s death. Thus the expressing 
an intention in favour of another to a certain amount, without parting 
with the possession, will not amount to such a donation [Bunn v. 
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In the case of Smith and Casm, 8 Dec. 1718> the master of 
the rolls, where jewels were given by the testator, bv way of 
donatio causd mortis, doubted whether this was goocf against 
debts. And it seems not; they being given in case of the donor’s 
death, and in nature of a legacy, which tlieretbre would be 
fraudulent as against creditors. 1 P. WHL 106. (8) 

Markham^ 2 Marsh, Rep. 5S2. S. C. 7 Taunt. 224*. Holt, C. N. P. 352. 
and note there); for a verbal gift of a chattel without actual delivery, 
does not pass the property to the ddnee. Irons v. SmaUpiecct 
A. Rep. 551. Again, per lord Kenyon, in Hatokins {Adminis¬ 
trator)'v. Blevoitt, (1798,y2C.A^.P.663. donee must have imme¬ 
diate possession of the gift, and uncontrolled dominion over it. Smith 
V. Smith, 2 Stra. 955. acc. Nor does a mere removal of the securities 
given from one drawer of a bureau to another, under testator’s di¬ 
rection, support a gift by 1)101 to his daughter mortis causd. Bryson 
V. Brownrigg, 9 Ves. 1. However, in Spratley v. Wilson, KnU, Holt 
C, N. P. 10. per Giblfs C. J. 1815, sembte, that if donor say to donee, 
fetch it away, and 1 will make you a present of it,” the property 
passes ; and see Jones v. Martin, 2 Anstr. R. 882. Though the proof 
of the transaction must be clear and satisfactory, a plurality of wit¬ 
nesses does not seem required, nor that the donation should be in 
testators last illness. Walter^. Hodge, 2 Svoanst. 97. 1 Wils. Ch. R. 445. 
Blount V. Biirroio, 1 Ves.jun. 546. 3 Bro. C. C. 90. 4 Bro. C. C. 72. 
contra. At the same time, it must be shewn to have been made in 
contemplation of deatli, and subject to revocation by donor’s reco¬ 
very, or by donee’s death in his lifetime. Walter v. Hodge. But 
such donation may subsist, although the donor afterwards make a 
testament without mentioning it. liiU v. Chapman, 2 Bro. C. C. 612. 
This case turned on the testator’s particular declarations with re¬ 
ference to the gitl as annexed to an old will; and Jones v. Selby, 
Pre. Ch. 300., is the other way. Both cases shew that all the 
minutiae of such transactions are to be examined —the effect de¬ 
pends on every word and each minute act; and sec S. P. Drury v. 
Smith, 1 P, Wms. 405. &c. Donatio mortis causd may be made for 
a particular purpose, as to carry on a suit. Blount v. Burroto, 3 Bro. 
C. C. 90. 4 Bro. C C. 72. 1 Ves.jun. 546. S. C. 

(8) Blackstone says, that this gift, if the donor dies, operates as a 
legacy {Hedges v. Hedges, Pre. Ch, 269.), and needs not the assent 
of his executor; yet it shall not prevail against creditors: and is 
accompanied with this implied trust, that If the donor lives, the pro¬ 
perty thereof shall revert to himself, being only given in contemp¬ 
lation of death, or mortis causd. Prec. Ch. 269. 1 P. Wms. 406. 441. 
3P. Wms.857‘ cited 25/fl. Co»w. 514.; and see lAdd.R.6. This 
method of donation (he adds) might have subsisted in a state of nature, 
being always accompanied with delivery of actual possession, and so 
far differs from a testamentary disposition; but seems to have been 
handed to us from the civil lawyers, who themselves borrowed it from 
the Greeks, as appears from the passage from Inst. lib. 2. tit, 7. § 1. 
FT. 1,39. t,6. of a very complete donation of this kind by Telema- 
chus to his friend Piraus in the Odyssey, ^2^.17. ^.79. et sey.; another 
instance is by Hercules in the Alcestes of Euripides, v. 1020. 
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21 ^Thomson [v. Hodgs/m^ An executor libelled in the 
spirj^ai courts for taking a tankard without his consent, on pre¬ 
tence that the|estator gave it to^he defendant if he died of his 
then sickness. And the court granted a prohibition; tliis not 
being' a legacy, but ^ donation in prospect of death,- the validity 
whereof jnay be tried in an action of trover. ‘ Str, 777. 

For fliis is a matter of which the common law takes notice^ 
and peed not be proyed in the ecclesiastical court. 1 P, Will, 441. 
Self Cos. in Chan. 14. (r) 

. 7.. Dr. Swinhw'ne says. By general custom observed within the 
province of York, the father by his last will or testament may 
for a time commit the tuition of his child and the custody of 
his portion; which testament and assignation is to be confirmed 
by the ordinary, who also is to provide for the execution of the 
same testament. Swin.^lO. 

And if the father die, no tutor being by him assigned, and the 
mother do in her last will and testament appoint a tutor; the 
same will is to be proved, and the assignation of the tutor con¬ 
firmed. Swin. 210. 

And if no tutor be assigned by either of the parents, then may 
a stranger, if he make the orphan his executor, and give him his 
goods, assign a tutor unto him [with respect to such goods]; 
which tutor is by the ordinary to be confirmed. Swin. 210. 

And if there be no tutor testamentary at.all, then may the 
ordinary commit the tuition of the cliiUt to his next kinsman 
demanding the same, according as in administrations where any 
dieth intestate. 211. 

And by the said custom a tutor may l>e assigned to a boy at 
any time until he hath accomplished the age of fourteen years, 
and to a girl until she hath accomplished the age of twelve years. 
But after those years, he or she respectively may choose their 
own curators. But if they do not elect any other curator after 
their several ages, tlien he that is assigned in the will is to be 
confirmed cunitor to either of the said children ; albeit he were 
above fourteen years, and she above twelve, when the will was 
made. 212. And this is according to the rules of the 

civil law; but by the common law, the age of choosing guar¬ 
dians both as to the male and female is the age of fourteen. 
1 Insi. 7H. 

And by the said general custom observed within the province 
of York, a tutor may be assigned either simply or conditionally, 
and until a certain time, or from a certain flme. But no tutor 

(r) If a defendant be examined to charge him with the receipt of 
property, his evidence is admissible to establish a gift in contemplation 
of death; but the court of chancery, where doubtful, lias directed an 
issue to ascertain the fact. Blcunt v. Burrow, 1 Ves.Jun. 5^, SBro. 
r. C. 90 4 Bro. C. C. 72. 
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¥na,y hitefmeddle ns-ttttor^ until he be ronBrmetl hythe ordinary, 
n:lbeit he l)e assiffacd tutor simply; much less where he as¬ 
signed conditionally, dr from a ceitain time, maybe intermeddle 
as tutor, until the condition be extant, or the tiyie limited be ex¬ 
pired. But thh ordinary may in the mean tinte commit the tuition'; 
and he that is so appointed lly. the ordinary, may for t^at time 
adiiuiiister. S'xin.2\5, 

But, more generally, by the statute of the 12 C. 2. dt24. COcurdtuii 
(which conlrolleth the aforesaid custom iri divers instanced), statute,] 
Where any person shall have any child or chy,dreii under the 
age of twenty-one years, and not married, at the tinm of his 
death ; if s/i'rfl be laiff'dj'or the father of such child or children^ 
vvhc'th.er born at the time of the decease of Ruc]i fiitli'er, or at 
that time in vetUre sa mere, or Vi'helhci' $iich father he Vi'ithin the 
a<ie of ixir7iti/~on^ 7)cars or of fill ajre, hij his deed executed in hh 
lifefime, or hj his last xcHl and testament in writing, in the prc~ 

Si'nce of txxa or wore credible witnesses, in such manner, and from 
time to time, as he shaU ihinic ft, to dispose of the custody and 
tuition of such child or children during such time as he or they 
shall respectively remain under the age of twenty-one years, or 
any lesser lunc, to any person or persons, in jmssession or remainder, 
other than popish recusants ; and such person to whom the cus¬ 
tody of sucii child shall be so disposed or devised, may maintain 
an action (f ravishment of ward or trespass, against any person 
who shall wrongfully take away or detain any such child for the 
recovery of sucli child, and recover damages for the same in the 
satne action, for the use and benefit of such child. § 8. 

And such person towhotn the custody of such child shall be 
BO disposed, or tlevised, tnaytafre into hiS custody to the itsc ffsnch 
child, the profits of all lands, tenements, and hereditaments if such 
child, 07id also the custody, tuition, and management of the goods, 
cliattds at^d j>er«.onal estate of such child, till his or Ijcr age of • • i . 
twenty-one years, or anj' lesser (iuie, according to such dispo¬ 
sition aforesaid; and way bring simh aelions i'd relation thereto, as 
by tali' a gimrdian in common forage might do, § f). (.s) 

Provided, that lliis sliall not extcrul to alter or prejudice the [ 114 ] 
custom of the city of London, nor of any otlier city or town 
corporate, or of the town of Berwick upoii 'I'wccd, concerning 
orphans. §10. 

[Before this the 4 & b l^h. Sy M. enacted as to female children. 

That it shall nor be lawful for any person or persons to take or 
convey away, or cause to be taken or conveyed away, any makl 
oJ‘ woman chihl unmarried, being under the age of sixteen years, 
out of or from the possession, custody, or governance, and 


(s) Fee the clauses of this statute ranged under six different heads 
by Mr. Fonblanque, in his notes to Treat, on Eq., vol.2. p. 294. 
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aminst the wiil of the father of such matd or woiqim 6bild,'ar 
or siKb person or persons to whom the fatb^ of such maid or 
woman ^Ud by his last will and testament, or by any other .act 
in his lifetime, hath or shall appoint, assign, bequeath,, give or 
grant the order, keeping, education, or ^vernance of sacn maid 
or woman child, except such taking and conveying away as shall 
be had^ made, or done, by or for snob person or persons 
without fraud or covin be or then shall be the master or mistress 
of^auch maid or woman child, &c., under penalty of two years* 
imprisonment, or such fine as shall be assessed by the Queen’a 
council in the star-chamber; and if he deflower or marry such 
child, to be imprisoned for five years, or pay such fine as sb^l 
be assessed as aforesaid.] 

Of the several species of guardians, the first are guardians 
nature^ namely, the father, and (in some cases) the mother of the 
child. For if an estate be left to an infant, the father is by com¬ 
mon law the guardian, and must ^account to his child tor the 
profits. •>— There are dso guardians for nurture; which are, of 
course, the fiither or mother, till the infant attains the age of 
fourteen years: and in default of father or mother, the orduiarv 
usually assigns some discreet person to take care of the infmirs 
personal estate, and to provide for his maintenance and edu¬ 
cation. Next are guardians in socage, who are also called guar¬ 
dians by the common law. These take place only, when the 
minor is entitled to some estate in lands; and then, by the epm- 
mon law, the guardianship devolves upon his next of kin, to whom 
the inheritance cannot descend. These als<^ like guardians 
nurture, continue only till the minor is fourteen years of age; 
for then, in both cases, he is presumed to have discretion, so far 
as to choose his own guardian. 1 Black. 461. (^) 

Heretofore there was also a guardian in chivalry } which was, 
£ 115 ] where the tenant by knight’s service died, bis heir male being 
under twelve years of age; in such case, tiie lord should have 
the land holden of him, until the heir should attain the age of 
twen^-one, and likewise the marriage of the heir, if he was 
unmarried at the death of his ancestor; if there was an heir 
female, under the age of fourteen, and unmarried, then the lord 
had the wardship of the land till her age of fourteen, and was 
to tender to her covenable marriage without disparagement. 
And this sort of guardianship was a kind of dominion of lords 
over their tenants, and was4ntroduced among the Gothic nations, 
to breed them to arms; but is now iallen with the tenures: ft>r 
by the 12 C. 2. c. 24. all tenures by knight service and in eapite 
are taken away, and turned' into free and ^mmon socage. 
1 7ns/. 74. 87, 88. 

(<) For (he various sorts of guardian, see Mr. Hargrave'^ notes to 
Co* 7.1/. 88. B. 



SQigft Fon^ Aod 

^Oasrdifiii^ appoii^ed b^the ^irkual cbQrt» are on^ fop th«^ 
{Sersonai estate p guardians for the real ^tate were^eretofoie 
under the direcdon of the court of wards and .liveries, which 
o^rt being tak^ away by this statute, power is given by thw 
seme statute to the father by his deed or will to appoint guar-> 
dians; which if be shall not do, or if the guardians ^pointed 
by him shall die or refuse' to act, then the power devolveni upout 
the high court of chancery, the lord chinsceHor (under die king) 
bemg the supuremc guardian of all ihlants and others not capable 
to wA for themselves, (tf) 

In the case of Buck and DrapeTf Mar. 26, 1747, a petition 
was preferred to the lord chancellor Hardwicke by the mother 
of the infant, to discharge an order of the master 6f the rolls 
appointing the plaintiff guardian of her daughter, upon an alle* 
gadon of his unfitness, as being disorderea in his mind, and 
that she, the mother, had long before been appointed guaidian 
of her daughter by the ecclesiastical court at York, and had by 
virtue of that appointment takim possession of the infantV person 
and estate. — The lord chancellor dismissed the petition with 
costs, the facts ofthe lunacy being not at all made out, and said 
he 'was surprised upon what pretence the ecclesiastical courts in 
the country take upon them to aji^oint guardians cx officio^ 
without any suit instituted for that piu’pose, and by this means 
break in upcm the jurisdiction of this court with respect to the 
guardianship of infants; and said, he recommended it to the 
attoHiey-gencral to consider, whether a quo warranto might not 
issue to the ecclesiastical court, upon such an extrajudicial ap¬ 
pointment of guardians to infants, where no suit at all is depend- [ 116 ] 
ing for this purpose. 3 Atk. 631. 

It shall he lais^uljbr theJatha'~\ By the common low, before 
this act, it was not lawful for the fatlier to appoint a guardian 
either in chivalry or socage; but the law appointed one for him: 
and in such case, the guardian appointed by the law could not 
refuse; but the guardian appointed by the lather, under the 
statute, may refuse, if he pleaseth. Vatigh, 182. 

i'br the Jatker^ Therefore the act only authorised the father, 
and not the mother; although she hath the same concern for 


(u) lo the case of Whilf,eld v. Hales, the lord chancellor made an 
order for a guardian and maintenance, on the ground of ilhtreatment 
by the father. 12 Ves* 492. 

This is one instancy amongst many others, ofthe perpetual jarring; 
between tha two jurisdictions. The ecclesiastical judge probably 
in answer to such quo warranto, would return the custom within the 
province of York, as is here above set forth from Swinburne; whi<A 
‘oistom exited long before tliere. was any court of chancery in this 
kingdom. Bum. 
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^icr heir as the father. And as the father only <?an appomt a 
guardian, so therefore the guardian appointed by him cannot 
appoint another guardian: for it is a personal trust, and not 
assignable, any more than guardianship in socage. Vau»h. 17&. 

\ Bedell V. Constable.’] 

]n die case Ex parte Ed’-joaedSi June 18, 1747 ; the mother by 
her will appointed a guardian to her son till his age of twenty- 
one. An application was now made to ihc court for maintenance, 
and in case they should not approve of the guardian appointed 
by the mother that a new one may be assigned. By lord JJard- 
V)icl-a : The statute confines the power of appointing a testament¬ 
ary guardian to the lather only; and therefore the appointment 
by the mother is absolutely void. And the infant being of the 
age of fourteen cliose a gi.arilian in court. 3 Jtfe. 519. 

But here being no negative words, ihisnllf-relh not the custom 
within the province of York (as hath been expressed) for the 
mother by her w'ill to apjioint a guardian; that is, with respect ■ 
to the personal estate; for unto that only the custom must be 
understood to extend ; for when that custom first took place, tlie 
law itself appointed guardians for the real estate, in chivalry or 
in sociige. 

In ventre sa were] (t) In like manner, by the custom within 
[ 117 ] province of York, a tutor may be assigned to a child that is 
not born, as also to an idiot or lunatic. S^in. 212. 

But this statute gives no power to the tiilhcr to appoint a 
guardian to his child being an idiot or a lunatic, after he shall 
i)c of the age of twenty-one years, {y) ‘ 

Whether snch father be Xi'ithin the age of ticenty-one years, or 
of fall o^e] Therefore the father, under the age of twenty-one, 
may grant the custody of hi^. heir ; but he cannot ilemisc or devise 
his land in trust for him directly: but he may do it oblifjiiely; 
for by aj^poinling the custody, the land Ibllows as an incident 
given bv the law to altcnil it. Vaiadi, 178. 

By his deed cxrcfdrd in his lifetime or by his last xsill] In the 
case of 'I'he Edvl <f tshaftcsbnry xmi] llannam, where the lather had 
given the gunrtlitmslnp of the iniimt to one by deed, and to the 


(.r) In tlic case l'.x parle ike Earl of Ikheslcrt the testator married, 
but not then having children, gave the guardiansiiip of all his 
daughters born or to be born, to his «.vife, and of all his sons hereafter 
to be born, to liis wife and hi.s brother, or the survivor. It was held 
ih'.it tljo guardianshi|^ extended to all llie children by that or a future 
marriiigo. 7 I r5.31-8. 

(y) The care of lunatics devolves on tire crown, who generally 
commits it to the lord cbancc-llor. As to the rales by winch their 
property is managed, see Oxendon v. Ld. Conitftc't, fVes. jun. 69.; 
and 4 Bro. C. C. 231. 



Form and manner. 

jnothcr by will, it was decreed that the will was a revocation of 
ihe deed. Chan. Finch. 323. (z) ■ 

Ih/ his l(U(l 'soill'] And sucli will ncc'd not to be proved in tlic 
spiritual court. [Lady C/^£’5Ar’seasO,] 1 J’au'r.iiOl. 7’hat is to 
say, if the will is merely upon tliis statute lor tlic a))poiijliug a 
guardian ami nollihig else; lor in such, case, the appointment 
being solely by act of parliamenf, the temporal courts shall be 
judges thereof. But in the same will, if there is any disposition 
of the personalty (as is UK)st commonly the case), it seepielh that 
the will shall be proved in the spiritual court for the whole: 
which probate shall be effectual so far as the personalty is con¬ 
cerned, altljo’ it shall be of no avail with rc*s})ecl to such parti¬ 
cular appointment of a guardian by the statute. Also this con¬ 
sideration shall not be extended to take aw'ay any ))o\ver from 
the spiritual court wliicli it had before; as particularly within 
the province of York (as before ineiilioned), or within any of the 
places specially exempted by the statute. (.0) 

[//£ fhc pri’scnce <>/ I'vco or more credihle •wii/tessrs'] In lUddall v. 
Liddiard^ Arches Court, 8lh May, 1820, ])roof of attestiUion by 
two witnesses was rct^iiiretl, iu order to establish want of consent 
to the marriage of a mijior, by sone ojie guardian lawfully 
ajijKjinlcd. See fl. f. c.'lG. hf. J 

In sJich munnet\ and Jrom. lime lo iim<\ as he shall think Jil'] It 
.sccmetli not to be material by what worils the tutor is appointed, 
so that the testatov^s meaning do a})})ear. Wliercfore, if the 
testator say, I coiuniit my cliildren to the power oJ’ such a one, 
or, 1 leave them in Jiis hands; it is in eilect as if the testator Ijad 
i.nid, I make him tutor to my cliildrcn. So it is, if he say, I [ 118 ] 
leave them lo liis goveinnient, regimen, adjnhilsiration, or die 
like. For in all things the will and meaning of the testator is to 
be observed and jneterred before the j^j'opj iety of the words, 
whereof perhaps he is ignorant; whicli meaning is lo be collected 
by tliat which went before or Ibllowcth in the will, ami by other 
circumstances, which the judge ought to impure. Swhi. 216. 

U/ukr the a^e of tixcnty-oneyears, or any lesser time] Ami if 
the infant marries in the mean lime, this shall not dissolve tlie 
guardianship. [I 91.160. E.ofHhaJtesbury. Mendez 

V. Mendez, 3 Aik. 625.] 


{z) In the case Ex parte the Earl of Jlchester, it was deemed that a 
testamentary appointment of guardian was not revoked by a subse¬ 
quent testamentary appointment, not executed according to the sta¬ 
tute, and not directly importing a revocation. 7 Ves. 348. 

(9) No proof out of the will ought to be admitted in case of a devise 
of a guardianship, any more than in ihe case of a devise of land. 
^lorLev. Slorke, T. 1730. 3 P. /F. 5). See D. of Ii(:nufjrt\. Bertie, 
] P. mos. 703. 
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less^ time] If a man deviaeth the cnstody of his fees? 
apparent, and no time is mentioned, yet it is a good devise of fh^ 
cu^dy within the act, if the heir be under fourteen at the death 
bf the&ther; because b^the devise, the guardianship is changed 
only as to the person, and left the Same as to the time. But if 
die heir be al^ve fourteen, then the devise is void for the hiv^ 
certainty; for the act did not intend every heir should be Hi 
custody till twenty-ohe, but only so long as the father shall ap^ 
point, not exceeding that time. \_Bedell v. Constable^ Vaugh. 184>* 

7h ar^ person or persons [1) in possession or remainder, other 
than popish recusants] Yet there are other exceptions: As, 
the 9 4* 10 IK c. 82. Persons [denying the Trinity (2),] or assert^ 
ing that there are more Gods than one, or denying the Christian 
rCiigion to be true, or the Holy Scriptures to be of divine author 
rity, shall for die second offence be disabled to be guardians. 

And by die statutes relating to the qualification fb9 offices, 
persons executing their respecdve offices, without taking* the 
oadis and performing the other requisites for their qualificati<m, 
shall be disabled to be guardians. 

Also, in general, he that cannot be an executor, cannot be-a 
guardian. iSWn.211. 

Ma^ maintain an action of ravishment leard] The ecclesi¬ 
astical court cannot intermeddle with the iody, although the 
parents make no disposition thereof. {^Baynes v. I^der^] 
3 Keh. 834. 

But by the express words of this act, the guardian by will 
takes place of all other guardians; and the guardian under this 
statute may have ravishment of ward, as the guardian by knighds 
fiervice or m socage at common law might have had. \Kno^le v. 
H€pmor,]SKeb,5%S. 

May take into his atstody, to the me of such child] This 
guardian being made after the model of a socage guardian, and 
coming in the place of the fother, hath not a bare authority, but 
[ 119 3 an interest; but it is only an interest joined widi his trust (as 
being necessary in order to the performance of the trust), but 
not an interest for himself. Vaugh, 181. 183. 2 P* WiUi 1'22.- 

Tf^pro^sqf all Icmds] A guardian by nurturei being so 
appointed by the testators will, can only lease at will, and not 
for any number of years; for the guardian (except he he 


(1) A guardianship devised to three persons shrfll survive, irtthout 

words of snrvivorship. Eyrey. Shaftesbury, 2P, W, W4i OUh» Eq, 
B. 172. ^ ‘t/c 

(2) Tbi» act is repealed as far as relates to denvinu-tbe Trinity, 

by 53 G. 8. c, 160. M* ^ T ^ 
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^jntfdtan to socage) iaOnl^tenafitat will, 'i' Cr^ SUx, 678. 784.(3) 
8 3£»f. 812^(4) 

In the case of Roe, on the demise of Perry, against Hodgson, 
T, 33 G. 2. Upon a case suited for the opinion of the court of 
comthon pleas, the principal' que^ion was, whether a lease for 
twehtj-one years, made by the testamentary guardians of an infant^ 
Mr. Spencer, was absolutely void or only vocable. It appeared, 
that Mr. Spencer himself has done no one act since he came 
age, either towards establishing the lease (suppo^ng'lt Ridable) 
or to avoid it. Upon the first argument, the couii^ agreed in 
one point, viz. that a; testamentary guardian by statute till an 
in&nt was twenty-one years of age, and a guardian in socage till 
an infant was fourteen, were the same; and therefore whatever 
interest the latter had in lands till the infant was fourteen, the 
guardian by statute has the same until he is twenty*one. As to 
the main question, whedier the lease was void or only voidable, 
they doubted much, and took further time to consider. And at 
last they resolved unanimously, that a guardiiui of an infant cmi> 
not make a lease of the infant's lands, and that the lease in this 
case was absolutely void. 2 Wilson, 129. 135. 

Of all lands, tenements, and hereditaments, of such child^ It 
seemeth tlmt this guardian shall have the custody, not only of 
lands descended, or left by the father, but of all lands and gc^s 
any way acquired or purchased by the infant (which the guardian 
in socage had not) j which proves that he derives not his interest 
from the father, but from the law ; for the father could never 
give him power or interest of or in that which was never his. 
2P. Will. 185. 

And also the custodyy tuition, and management the good^ 
S’mnhume says, the c^ce of a tutor is, to provide that his pupil 
be honestly and virtuously brought up; and to provide for him 
meat, drink, clothes, lodging, mid other necessaries, according to 
the child’s estate, condition, and ability. Smn.2l7» 

And the same also doth forther consist, in the good and 
fiiithful administering or disposing of tlie goods and chattels of 
the said pupil; that is to say, the tutor may not commit any 
^ing that may be hurtful, nor omit any thing that may be 
profitable to bis pupil, and in the end must restore unto his 
pupil all his ^goods and chattels, by him the said tutor before 
received. And for that purpose every tutor ought, even at the 
veiy entry into bis ofiice, to make a true inventory of all the 
goods and chattels of bis pupil, and to make a just and true 
of his dealings in behalf of his pupil. And it is gene¬ 
rally observed within the said province of York, that every 


(3) PigoH V. GamUk, 

(4) Sktptoorih v. Green ; and see Co. Lit. 57. 
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tutorj as vvicU testamentary as other appointed by the ordinary^ 
doth enter into bond with sureties to the effect aforesaid, accord-^ 
ing to the discretion of the ordinary. Swhi. 217. 

The tutor may sell such goods, belonging to the ])upi1, as 
cannot be' kept until he come to lawful age. But other goods 
which may conveniently be kept, and especially goods immove¬ 
able, the tutor may not sell; unless otherwise ordered by will. 
STvin. 217 . 

Mor^ particularly; the guardian ought to apply the estate 
in his hands, to pay the debts of the infant. 1 C/ia. Cn. 157. 

He may pay off the interest of any real incumbrance, and 
the principal of a mortgage; because it is an immediate charge 
on the land: bur no otlier real incun\braiice. Prec, Cha, 137. 

In the case of Waters and FMral, PI, 1707, where the mother, 
as guardian, received tlie rents of the estate, and paid off spe¬ 
cialties, hut took ashignment, and after llie death of the infant 
brought a bill against the heir for a discovery of assets by descent 
(she claiming the rents received as administratrix); it was held 
by the court, that llie guardian is not compellable to H[)]dy tlic 
profits of the estate of the iiifaiU, to pay off the bond debls of 
the ancestor. 2 Veni. 606. 

In the case of The FarL of Winchehr.a and Norctiff'e, T. 1686. 
A guardian, having a considerable sum of money iu Ids hands, 
laid it out in a of lands, for the benefit of the infant, if 

when he came of age he should agree lo it; the infant dying in 
his minority, it was decreed that the guardian should account 
for the money to the adndnistrator of the inlimt: for that he 
could not, without the tlircction of the court, convert the per¬ 
sonal into real estate. 1 Vtin. 403. 435. 

M. 35 C. 2. Osboi’n and Chapman. A guardian at tlie request 
of one who was going to marry the ward, gave in an account 
of the estate to the intentled husband, and secured to 1dm the 
[ 121 ] balance by three several bonds; and the intended husband gave 
a bond to the guardian, to release all accounts to him after the 
marriage : The marriage was had: Thegnardian.paid the balance: 
But the husband gave no release, but sued for an account and 
relief against the bond. And the guardian was ordered to an¬ 
swer the bill: For the account was made when tlie intended 
husband had no title; no release was given; and the pursuit is 
fresh^ 2 Cha. Ca. 157. 

For, by Cerjoper lord chancellor; \Vhercver a father, mother, 
or guardiau insists upon private gain, or security for it, aud'ob¬ 
tains it of the intended husband, it shall be setaside. 1 Salk. 158. 
2 Tern. 652. 

For viarriat^c brwetge agreements have been oileu condemned 
iu equity. Aud a bond to give money, if such a marriage could 
be obtained, is ill. And so is a bond to forgive a sum of money. 
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^or such bonds, although good at Iaw« yet being introductive 
of infinite mibchief, liave upon great consideradon been con> 

<!cmned in equity. 3 1\ fVill. 394. 76. And see Hetring- 

ion V. Du Chatdi 1 Bro, 124, (a)] 

But a guardian, upon account, .shall have allowance of nil 
reasonable costs and expcnces in all tilings* Litt. § 123. 

And if he receive the rents and profitii, ami be rubbed with¬ 
out his default or negligence, he shall be discharged thereof. 

1 hi&t. 89. 

By the statute of the 4 An. c. 16. .actions of account may be 
brought again.st the executors or administrators of guardians. 

By the 6 An. c. 18, §.5. Any person who as guardian or 
trustee for any infant shall Iiold over after the deteriuination of 
the particular estate, without consent of the person next entided, 
shall be adjudged a trespasser, and shall pay damages to the 
value of the profits received. 

By the 1 Afu c. 19. § 1. Infants seised or pos.'^essed of lands 
in trust, or by way of mortgage, shall ami may, on direction of 
a court of equity, signified by an order made on Jiearing all 
jiarties, on petititsn of the person for whom such infant sJiall [ 122 j 
be seiseil in trust, or the mortgagor, or guardian of such iii- 
ihm, convey and assui’u the said laiuls, a.s such court shall 
tlirect. 

[By 4 G. 3. r. 16. § 1. The same provision applies where such 
land.-', ccc. are situate v/idiiti the duchy of Lancaster, or in either 
of die counties palatine, or in Wales; under direction of the 
court of (Inch}' chamber ci' Lancaster, or of cxchetjuer of 
Chester, of the courts of ciianccry, of LancafJtcr, and Lurham, 
and of great ; cxuons in Wales. By 7 A. c. J9. 2. and 4 (i. 3. 

c. 16. §2. such infants being only trustees or mortgagors may be 
compelled by such order to make such conveyances in like man¬ 
ner as trustees or uiortgngees of full age.] 

By llie 29 G. 2. c. 31. Guardians on n])plicution to a court of 
equity, may obtain an order for infants to surrender leases, in 
order to accept new ones. 

[And by the 4 G. 4, c. 76. (///. WdlTtdCjp*) Guardians may 
consent to the marriage of such infants.] 

Afid may bring suck actions in relation thereio.i as by law a 
guardian in cotniru/n socage might do^ And he may also submit 
matters to arbitration; for though tlie infant cannot submit to 
an award, yet tlie guardian may do it for hun, and bind himself 
that the infant shall perform it. Comb. 318. 

All infant may sue either by his guardian or next friend; 


(a) If ihe consideration of such a bond is void as contrary to 
general policy, upon the principles laid down by tlie court of’ C. 13. in 
Collins V. lilanteriu 2 JViU> 347., it might be pleaded at law. 
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bqt'.must id^snd by 1 ms guardian. CStmpion V. Joc^so^^il QfV* 

Jdi B4I, .. - 

Anddf an infant refuseth to name a guardian to appear by; 
the pkintif^ by order, of court, may do it for him. {Stone v. 
uiiwoll. Shipman v. Stephens, 2 Wils. 'BO, S. P.] Sir. 1076. 

And the^prw^w amp, or next friend, need not to be a rela- 
tifm; but he must be a person of substance, because liable to 
costs. 1 Atk. 570 . 

And when an infant brings an action by his guardian, the 
warrant for him to appear by guardian ought to be entered upon 
record, because it is the act of the court; for the court takes 
care of infants, that none shall sue for them, but those that are 
responsible; for if the infant be prejudiced, he may have this 
action against him. {Pech^ v. Harrison,'] Ld. Rapm. 232. 

But tlie suit is not in the name of the guardian, but of the 
infant ; for at this day a guardian doth not act in any cause for a 
minor in his own name, as guardian ; but the minor acts in his 
own name by his guardian. 1 Oi^hf. 337. 359. 

Though, strictly speaking, testamentary guardians cannot be 
appoint^ to natural children, yet on the petition of the infant, 
and the consent of the guardians named by the putative father, 
the court of chancery will appoint them, without reference to 
the master. Ward v. St. Paul, 2 Bro. C. C. 583. {Peckham v, 
Peckkam, 2 Cox. 46. 2 Bro. C. C. 584^ S. P.] And in The King 
V. Cornforth, 2Stra. 1162., the court of king’s bench granted an 
information against the defendant for taking away a natural 
daughter under sixteen, from under the care of her putative father, 
being of opinion this was within 4>Sc5P. 4^ M. c.8. §3. 

8. By the 9 & 10 c. 32. Persons [denying the Trinity (5)] or 
asserting that there are more Gods than one, or denying the 
Christian religion to be true, or the Holy Scriptures to be of 
divine authority, shall for the second offence be disabled to be 
executors. 

By the 5 G. 1. c. 27. § 3. Artificers going out of the kingdom, 
and exercising their trades in foreign parts, shall be incapable of 
the office of executor. 

And by the acts for the qualification for offices, persons not 
having taken the oaths and performed the other requisites for 
qualifying, who shall execute their respective offices after the 
time limited for their qualification sliall be expired,- shall be dis¬ 
abled to he executors. 

An if^ant may be made executor, how young soever he be. 
Stnn. 331. 

And if the infant executor be so young, that he hath no dis¬ 
cretion (for it is not only lawful to make such an one executor. 


(5) llepealed as far as relates to denying' the Trinity by 53 G* S. 

r.l6a. W* 


but also ijie child in the mother’s woinb«nd unbctfn M the death 
of the testator); in that case the ordinai^, or other to whmn the 
approbation of the testament appataineth, after the birth vof die 
child, doth commit the execution of the wilf to the tfftor of the 
child for the child’s behodf, until he be able to execute the same 
himself; which tutor hath authoiily to deal as executor until the 
tdiild be able to undertake the executorship, that is to say, uKdl 
he be of the age of seventeen years. (6) During which minority, 
the administrator to the child’s use cannot sell or alienate any of 
the goods of the deceased, unless it be upon necessity; as for 
the. payment of the deceased’s debts, or that the go^s would 
otherwise perish; nor let a lease for a longer term than whilst 
the executor shall be in minority, because having that office for 
the good and benedt of the child only, he may not do any thing 
to his prejudice. Swin. 359, S60. (6) 

And after his age of seventeen years, before he shall come to 
the age of twenty-one, an act done by such infant as executor, 
ns (for instance) the releasing of a debt due to the testator, or 
the selling or distributing of the testator’s goods, is said to be 
sufficient in law (6): Which is to be understood, upon true pay¬ 
ment and satisfaction of the debt due to the deceased, made to 
the executor in minority; lor then he may acquit and discharge 
the debtor for so much as he doth receive; for therein he doth 
perform the office and duty of an executor, which be is enabled 
to do; and so doing, his act shall bind him. But if he shall 
release without satisfaction, this act is not according to the office 
and duty of an executor; and therefore being without the com¬ 
pass of his office and duty, shall not bind or bar him from re¬ 
covery thereof: for if it should, then should it be a devastavit, [ 124 3 
and charge the minor out of his own proper goods; which can- 
not be by law: for an infant may better his estate, but not make 
it worse, by contracting with or acquitting of another person. 

Swin. 358, 359, 2 Bac. Abr. 377, 

M. 1730. Jones and The Bari qf Strt^ord. In the case where 
an administration is granted during toe minority of an infant 
executrix being under the age of seventeen years, and she mar¬ 
ries a husband of age, King lord chancellor and Baymmd chief 
justice strongly incUned against the opinion reported by lord 
Ceike in Priiwf% case, that such administration during the roi- 

(6) fiut by 38(7,3, c. 87, §6,7, (extended to Ireland by 
58 G»3. C.&1, § 1,2,) where an infant is sole executor, administration 
with the will annexed shall be granted to his guardian, or to such 
other person as the spiritual court shall think fit, until such in&nt' has 
attained the full age of twenty>one years; at which period, a^ not 
before, probate shall be granted to him. And the person to whom 
administration shall be granted shall have the same powers vested in 
him as an administrator, durante minoTe cetate, of the next of kin ; 
and see ta/ra, IV. 
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nority of the executrix is determined: the same being extraju¬ 
dicial in that case, and not taken notice of by other coteinporary 
reporters ; and the author of the book intitled Tlic Office of 
cr^fiorSi mentioning this opinion, a little marvels thereat, con¬ 
sidering (as he t)bs,crvcs) that these things are managed in the 
spii’itual court, and by the canon law, whicli intermeddles not 
wafh the husband in the wife’s case; and tliat by that law, and 
not by the common- law, comes in this limitation of seventeen 
years*; and he adds, lluit lie hatli seen that case otherwise re¬ 
ported in this point. 3 P. WilL 88. 

S’xinhn-nc says. If a 'xtif: during the coverture bo named exe¬ 
cutrix, she alone cannot sue for any debt due to the teStator, 
without her husband. But (he says) she alone may do an act 
extrajudicial, as the paying of debts or legacies, or the receiving 
or releasing of any debts due to tlic testator. Smiu 4* 17. 

And tlie husband and wife being but one person in law, she 
cannot be executrix without his assent; for if she might, then 
he would be executor against his will: therefore, if she is made 
executrix, she cannot bring an action alone, but her husband 
must, join with her; and if he should refii.so, lie cannot be com¬ 
pelled, nor can she be compelled to plead without her husband. 
.S‘ic7«. 417, 418. 

But (he says) although slic cannot sue or be sued without him, 
yet she may deliver any of the testattu*’s goods to another to kec}); 
and may jiay legacies, and receive debts, and give acquittances 
without her husbaml; and if any dfx'ostavil is made by giving 
acqiiittiince.s it .sliall biiul them both, because she could not 
administer without his a.ssont; and it shall be accounted liis folly 
to sillier such a jicrson (o administer. Sxi'iii. ^18. 

But it seemeth that this must be understood only according to 
the spiritual law, whicli in this case nuiketli no diilercnce betwixt 
married and sole: for otherwise it is by the common law. 

For by the common law, the assent to a legacy by a feme 
covert executrix is not good, unle.ss her husband assent to it also: 
otherwise it is void: but the assent to such legacy by her hus¬ 
band is good. Ltrjo fff'Mx. 2G-4. 2 Hac. Abj\ 378. 

And the release of a feme covert executrix is not good ,* for 
she can do nothing to the prejudice of her husband: but without 
question the release of the Imsband is good. CursoHy 53. 1 ItolVs 
Ah'. 924. 

And this not only during the marriage, but also after the death 
of the husband. But if the wife die, the husband cannot convert 
any of the goods ami chattels belonging to the first testator to 
his own proper use; for of such goods the wife herself may make 
a testament {S'xhibumc mivs) appointing an executor, without the 
licence of her huvsband. S'xin. 417. (i) 


(i) Vide supra, 1.7. 
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And if the liusband commits waste, and ihen she dies j . there is 
no remedy at coiuinoii law .^^ainst her husband, but only in the 
spiritual court, wliere he will be compelled to make restitution. 

1 919. 

In the case of Taylor and Allen, Oct. 29, 174<1. The testator 
made the defendant Allen, who was a feme covert, his executrix, 
the liusband being then in England, but at the death of the 
tator the defendant’s husband was in the M^est Indies. It was 
moved for an injunction to restrain the defendant from getting in 
the assets of her icsljitor, and for a receiver to be appointed. 

B}' lord Ilardidrk'c: There are several instances where this court 
hath interposed U) prevent an executor fro!n getting assets of a 
testator into his hands upon particular circnnislances; and this 
is one of tho^c cases, for the husband being in the West Indies, 
and n(»t amenable to the process of this court, tlfe pI.aintifT can 
have no remedy, ii’ the executrix should waste the assets, or 
refuse to pay, because the luisband must be joined in the action. 

And a receiver w'as appoij}ted, to collect in the assets, and to 

bring actions in the name of the executrix f u* recovery of debts 

due to the testator; on giving security to indernnily the executrix 

and her husband on .account of such actions brought. 2 Aik, ^126] 

213. 

9. Although an executor becomes a hanicrupt, yet adminis- [Executor, 
tration cannot be committed to another; but if an executor 
become non compos, the sj)iritual court may commit ndniiiiis.^ 
tration. 2 Bac. Ahr, 376. (7) 

And in the court of chancery, forasmuch as an executor is 
considered only as a trustee; if he be insolvent, that court will 
oblige him, as they will any other trustee, to give security before 
he enters upon the trust. 2 Bac. Abr. 377. {c) 


(7) Hill V. 1 Salk. /?. 36. I’he appoaUtneiit by formal instru¬ 
ment, of a party to be au executor, v. I ich is iu law a bencticial uiUce, 
cun only be revoked expressly or by necejsary in)j)iic;Uion. Wiierc, 
llicreforu, by a first appointineat, /3., />*., ami C'., were made execu¬ 
tors, Olid by two codicils /i.iind f-’.’s appointments were revoked, and 
I), and IL were named in their places, this docs not revoke the aji- 
pointinont of /!., who was not noticed in the subsequent alterations, 
and A., /)., and i’., are the executors, Shcrard v. Sherardy 2 Phd. 
li, 2J1. An executor for whom an appearance had been j^iven may 
be dismissed; for it is not unusual for the court to dismiss an ex¬ 
ecutor, who has not iutonneddied with the effects, or gone to such 
a length in a cause as to render liiruself liable to costs. Panchard 

}Vcgcr,\PluU.n(‘p.2l2. 

(c) If it appear that an executor is insolvent, or the fund in danger 
die court will appoint a receiver, or order «i> inueh as he udniils to 
have in hand'to be {lald into the bank. Ex parle Ellis, 1 Aik. 101. 
Strange v. Harris, 3 Bro. C. C, 365. [See also Duncumbar v. Stint, 
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Ajad W a constitution of archbishop Stra^iU ih6 
atibe time of proving the wiU, shall give security 
render a just account of bis administration, when duly tiiefe^|n«^. 

reouired by the ordinary. X^nd, 177. ^ ' 

As to they^ arid manner of making an executor in the irtU/ 
it« not always necessary to express this word neiraer 

hath ewry testator skill so to do; but it is sufficient, if the 
tator^s meaning do appear by other words of like sense w im¬ 
port: as, if the testator say, I commit all my goods to thedi^ 
Msition oi A, B.s or, I leave all my goods, or the residue ot ^ 
my goods, to A. A, or the like; for in these cases, be to whom 
all the residue is bequeathed is thereby understood to be made 

^eoutor. 24'7.{d) _ 

Super- 10. Overseers of a will have no power to intermeddle, other- 

wise than by counsel and advice, or by complaining in the spirit¬ 
ual court Went. 9, 10. i i. ■ 

Sir Thomas Ridley takes occasion to wish, that they mightDe 
made of more use; although at present (he says) they be look^ 
upon only as candle-holders; having no power to do any thuig 
but hold the candle, while the executors tell the deceased s money, 

Ridley, Part 4. Ch, 2. ... 

Attestiog li; If the testator shew the will unto the witnesses, saying, 
the execu. 'j'jjjg jg jj,y will and testament; or, Herein is contained my 
last will; this is sufficient without making the witnesses privy to 
r 127 1 the contents thereof; provided the witnesses be able to prove thp 
identity of the writing, that is to say, that the writing now ^ewed 
is the very same writing which the testator in his lifetime affirmed 
before them to be his will, or to contain his last will and testa¬ 
ment. Swin, 52. (iod, O. L. 66. 

Whether it is necessary, that the testator should declare to 
the witnesses, at the time of the attestation, that the writing 
which they attest is his will, hath been matter of some doubt 
As in the case of WaUis and Wallis, T. 1762. Thomas Wallis, 
esquire, made his will, and therein devised his real estate to his 
wife for life; the will was of his own handwriting; and the form 
of attestation was in these words, signed, sealed, published, and 
declared for the last will and testament of the said Thomas WaUts, 
in the presence of us, ^c. Isabella Matthews, James Warddl, Wt^ 
Uam Powell The heir at law brought an ejectment The 


1 CA. C. 121. The King v. Raines, 1 Sa/A. 299. 1 Feair. SSSJ 
Wbetlier the spiritual court can exact security, vide infra, Pro- 

(8) An executor may be appointed in conjunction with others; 
but ii/ihe latter case they arc all considered by the law in the Hght 
of an individual person. ^Bac.AbniO. 

(rf) 5ee farther bn this head, I. 
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the’de^^e to /or life. cause casneon to 

beam at the summer assizes at Lincoln, 1762, by a special 
jiicy^ b^re l^r. Justice Denison. To prove , the ex^atioh of 
the will, the defendant produced William Fowelli the testator’s 
9oachman, one of the three subscribing .witnesses, who deposed, 
that in the beginning of July 1760, James Wardell, then butler 
to the said Thomas Wallis, came and told him the said .Powell, 
that he was to come to his master; that upon entering the room, 
be found his master sitting with a table before him, on whioh 
were some papers open; and that his master called him, and the 
said Warddl, and one Isabella Matthews, then his housekeeper, 
to the table to him; where they all came. Then the said 
Thomas Wallis, further addressing himself to them all, desired 
them to take notice; and then took a pen, and in all their pre- 
sence signed and sealed each part of his will, and laid both the 
said parts open and unfolded before them to subscribe their 
names as witnesses tliereto; which they all did, by the direction 
of the said Thomas Wallis in his presence, and in the presence 
of each other; he shewing them severally where to write their 
names. But that the said Thomas Wallis, otherwise than as 
above, did not declare or publish either part to be his will, or 
say what it was. The counsel for the plaintiff contended that 
this was not a sufficient proof by one witness, of a complete 
execution of the will. And they produced on the other hand, 
the other two subscribing witnesses; who in divers particulars 
did not give a clear and distinct evidence; and could not recol- C 128 
lect whether they had signed one or two papers; or whether 
then, or at any time before the said Thomas Wallis’s death, they 
understood what they liad so witnessed to be the said Thomas 
Wallis’s will, though Wardell seemed to admit be conjectured it 
to be so. But both Wardell and Matthews swore that they did 
not see the said Thomas Wallis sign or seal either part of his 
said will; that Powell, the other subscribing witness, was not at 
that time in the room, when (at the said Thomas Wallis’s desire) 
they wrote their names to the two papers as they now appear; 
that the said Thomas Wallis did not declare or publish it as his 
will, nor did they know it to be a will. The defendant’s counsel 
then called Richard Price, the said Thomas Wallis’s groom, 
who swore, that one morning in the beginning of July 1760, 

James Wardell told him that his master had much wanted hiin; 
and that upon bis the said Price’s offering to go to his master 
to receive his orders, the said Wardell told Price that the busi¬ 
ness was done, and that Powell had supplied his place; and that 
he ths^^aid William Powell, James Wardell, and Isabella Mat¬ 
hews that morning been vritnessing their master’s will. 

And Sarah Dixon being called, swore, that in the beginning of 
July 1760, Isa^la Matthews came one morning after breakfast 
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into the kitchen, and told her that she the said Matthews, James 
Wardell, and William Powell, had that morning witnessed 
their master^s the said Thomas Wallis's will, tliough he had not 
told them it was so. Upon this state of the evidence on both 
sides, it was insisted for the plaintiff, that as tlie law stood be¬ 
fore the statute of frauds, publication of a will was an essenliaU 
part thereof; and if so, there is nothing in that statute to take it 
away : And further it was insisted, that by the said statute there 
are tour requisites to constitute a good and valid devise of lands: 

1V Tiiat it shall be in w'riling. 2. Tiiat it shall be signed by 
the parry devising, or liy some other person in his presence, and 
by Ins express directions. 3. That it abiill be attested and sub¬ 
scribed in the presence of the devisor by three or four credible 
witnesses. 4*. Tiiat the words ntiested anil suhacrihed inu.st ini- 
jiort that it sluill be published as a devise or will by the tes¬ 
tator in the presence of the said witnesses. On the contrary; 
for the defendant it was insisted, that neither before nor since 
the statute publication was necessary; and that by the statute, 
only the three first requisites are necessary, which in tlie present 
[ 129 3 case were all complied with, the devise being in writing, and 
signed by the testator in the presence of three credible witnesses, 
who had subscribed their names as witnesses to the same in 
the presence of the testator and of each other; and further, sup¬ 
posing any such publication was necessary, that the testator had 
used words and done acts which amounted to a publication 
within the meaning of the statute, which had not directed or 
prescribed any partictilar form or manner in which such pub¬ 
lication should lu! made ; that the testator using these significant 
words to all the witnesses when lie called them up to the table, 
tal'c notice,^^ and then signing both parts of his will, ami then 
delivering both the parts thereof to the witnesses to attest, direct¬ 
ing tlieni where to sign llunr names, and to witness each part 
under the common and usual form of attestation, which the wit¬ 
nesses did, v/as a sufficient execution and publication ofliis will; 
that the words “ signed., scaled, jmldished, and dedured,” being 
all wviuen in tlie testator’s own handwriting, and the witness 
Powell swearing that both the parts of tlie will lay open to the 
■inspection of all the witnesses when they subscribed their names, 
and it ajipcAving iiy the evidence of Price and Dixon that l>oth 
the other witnesses had declared that they had been attesting 
the said Thomas Wallis's will, tliis was niuch stronger than the 
case of Pcaie and Ougleif, reported in (.'oTtipyis, 197. And Mr. 
Justice Denison was of opinion, if the witnesses for the defend¬ 
ant were credited by the jury, that this was a due execution 
, within the statute, and a siilKcient publication ; and for this 
cited the case of 'Primmer - »Tach’son lately ileicrmined in the 
court of king’s bencln And the jury found accordingly a ver- 
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diet for Mrs. Wallis tbe defendant. Nevertheless, the plaintiff’s 
counsel insisted, that the point, whether a good publication or 
not, should be reserved for a case to be argued above. —> But 
tbe matter was compromised, on the defendant’s remitting the 
costs. 

Note: The case of Peate and Ougley was, where the testator 
produced to the witnesses a paper folded up; and desired them 
to set their hands to it as witnesses, which they ail did in his 
presence, but they did not see any of the writing, nor did he tell 
them it was his will, or say what it was; but it was all written 
by the testator’s own hand. It was objected, that this was not 
a good execution of the will within the statute: for it is not 
suraclent that the witnesses write their names in the presence 
of the testator, without any thing morej but they must attest 
every thing, to wit, the signing of the testator, or at least the 
publication of his will: But here the testator neither signed the C ^ J 
will in their presence, nor declared it to be his last will befoi'e 
them. On the other part, it was insisted, that the execution 
was sufficient within the statute; For there is no necessity that 
the witnesses see the testator write his name; and if he writes 
these words, signed, scaled, and ynblishcd as his will, and prays 
the witnesses to subscribe their names to that, it will be a suf* 
ficient publication of his will, though the witnesses do not bear 
him declare it to be his will. And Trevor chief justice inclined, 
that here was sufficient evidence of the execution, and the jury 
found it accordingly. But as to the matter of law, he permitted 
it to be found special. And it doth not appear further what 
became of it 

The case of Trimmer and Jackson was, wliere the witnesses 
were deceived by the testator at the time of the execution, and 
were led to believe from the words used by the testator at tlie 
execution of tlic instrument that it was a deed and not a will. 

It was delivered os his act and deed ; and the words “ scaled and 
delivered'* were put above the place where the witnesses were to 
subscribe their names. And it was adjudged by tlie court, as it 
is said, for the inconveniences that niigiit arise in families, from 
having it known that a person had made his will, that this was a 
sufficient execution, (e) 

12. The intention of the testator is called by lord Coke the Wills to le 
pole star, to guide the judges in the exposition of wills. fe«mraH 

In Biverds case, M, 1737. The testator by his will gave ^ 

certain lands to his two sons, James and Choiles Rivers. It 
appeared that they were illegitimate children ; and the question 
was, whether this is such a description of their persons will 


{«) See also lord Hardtvicke'a opinion in Rigden v. Valier, 2 Fes, 
252.; ca/ra, 18. 
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when shall 
take and 
not take 
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intitle them to take unclef the will. By lord Hardwclce : In the 
case of a devise^ any thing that amounts to a designatio persona 
is sufficient; and though in strictness they are not his sons, yet if 
they have acquired that name by reputation, in common expres¬ 
sion they are to be considered as such: It hath been objected 
also, that the testator hath made a mistake in their namesy and 
that therefore they cannot take; but the law is otherwise; for if 
a man is mistaken in a devise, yet if a person is clearly made 
out by averment to be the person meant, and there can be no 
other to whom it may be applied, the devise to him is good. 
\ AtkynSi AflO. {g) 

But although by the law the intention is more to be considered 
than the words; yet such intention must be collected out or the 
words, and it must consist with the law. Simn. 10. (A) 


(g) Under a devise to children, generallyy" it was held that an 
illegitimate child was not entitled to share, notwithstanding a strong 
implication upon the will in favour of the child. Carfwright v. Faio- 
dryy 5 Ves.SSO. Godfrey v. DaviSy 6 Ves.4;S. [But it is dtherwise if. 
proved by the itself to be so intended; but extrinsic evidence can 
only be received for the purpose of collecting who had acquired the 
repution of children. St»aine v. Kinnerley, 1 V.Sf B. 469. Bastards 
cannot take as children of any particular person, till they gam names 
by reputation. Tliat reputation begins with their births. Therefore, 
a bequest to all the natural children of/, ^'.extends not to bastards 
born after the making the will, nor to a child en ventre sa mere. 
Meeiham v. J)ukeof Devon, 1 P. Wms. 529, 530. Arnold v. Preston, 
18 12.288. Earle v. mison, 17 Ves.SSl. Wilkinson Adam, 

1 4" ‘1'22. 452. 466. And this rule applies, though the be¬ 

quest was to be paid as testator should by deed apjmint; for his 
appointment referring to the will was held to be a codicil only. 
Meetkam v, Duke of Devon, But a bastard may take by purchase, 
if sufficiently described, and if he has acquired the reputation 
of being the child of that person. Wilkinson v. Adam. A legacy 
to “ the children of the late C. who shall be living at the testator’s 
death,” extends to illegitimate children then living, where C. had no 
legitimate children. And it was also held, that where there were not 
nor ever can be any persons strictly answering the description of 

children," it is necessary to resort to evidence dehors the wil), to 
discover whether there were any who had acquired the reputation of 
children; for it is possible that illegitimate children may acquire that 
reputation. Woodhouselee v. Dairympte, E. 1817, 2Meriv. .ft. 419.; 
see p. 148. and 166. 

(A) A will cannot be varied upon the ground of mistake, unless the 
alleged mistake be clearly inconsistent with the intention upon the 
tohole will. MAlish v. MeHish, 4 Ves. 45. ^Vhere such mistake does 
appbar, the court will correct it. PhUlips v. Ckamberldin, 4 Ves. 51. 
It two parts of a wHl be totally irreconcilable, the latter overrules 
the former. Sims v. Dought^ S Ves. ^. [But Mr. Bridgman 
observes, that this rule, though adopted from necessity, if. not satis- 
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Thus, in the lord Cheine^s case, M. 33 & 34- El. sir Thomas 
Cheinej, knight, lord warden of the cinque ports, made his will 
in wridng, and thereby devised to Henry his son divers manors, 
and to the heirs of his bod^, the remainder to Thomas Cheiney 
of Woodley and to the heirs male of his body, upon condition 
that he or they^ or any of them, shall not aliene or discontinue. 

And the question was in the court of wards, between sir Thqmas 
' Perot, heir general to the lord warden, and divers purchasers of 
sir Thomas Cheyney, whether the said sir Thomas Perot shall 
be received to prove by witnesses, that it was the intent and 
meaning of the devisor to include his son and heir witliin these 
words of the condition \he or they\ and not only to restrain to 
Thomas Cheiney of Woodley and his heirs male of his body. 

But Wray and Anderson chief justices, upon conference had with 
the other Justices, resolved that he shall not be received to such 
averment out of the will ; for a will concerning lands ought to be 
in writing, and not by any averment out of it; for it will be full 
of great inconvenience, if none shall know by the written words 
of a will what construction to make, or what advice to give, but 
the same shall be controuled by collateral averments out of the 
will. But if a man hath two sons, both baptized by the name of 
John, and thinking tliat the elder (who hath been long absent) is 
dead, deviseth his land by will in writing to his son John gene- 
rally, and in truth the elder is living; in this case the younger 
John may in pleading or in evidence allege the devise to him; 
and if this be denied, he may produce witnesses to prove the 
intent of his father, that he thought the other to be dead, or that 
at the time of making the will he named his son John the younger, 
and the writer omitted the addition of the younger: and in this 
case no inconvenience can arise; for he who shall see the will by 
which the land is devised to his son John, cannot be deceived by 
any secret invisible averment, for when he shall see the devise to 
his son John, he ought at his peril to inquire what John the 
testator intended, which may easily be known by him who writ 
die will, and others who were privy to the intention ; and if no 
direct proof can be made of the intention, llien the devise is void C 132 ] 
for the uncertainty. 5 Co, 68. 


factory, especially on account of the retrospective effect on the 
execut^Q of the whole and each part of the will at once.] In a late 
case lord EUenboroush laid down this rule; that the court could not 
go into one part of a will to determine the meaning of another, 
pefect in itself^ and toithout ambiguity, and not militating with ^y 
ertner .provision respecting the same subject-matter, notwithstanding 
that a more probable disposition for the testator to have made might 
be collected from such assisted construction. Right and Compton v. 
Compton, 9 East's Rep. 267. 
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But this rule hath received a distinction of late, which hath 
greatly prevailed, between evidence offered to a court, and evi¬ 
dence offered to a jury. For ^ the last case, no parol evidwice 
is to be admitted, lest the jury should be inveigled by it; but in 
the first case it can do no huit, being to inform the conscience 
of the court, who cannot be biassed or prejudiced by it. And 
accordingly, in divers instances, collateral evidence hath been 
admitted in the court of chancery, to explain the testator^s inten- 
tiou. Lm’w of Test, 806. • 2 Bac, Abr, 300. 

And in the case of Selwin and Br&wn, M. lord Talbot 
admitted, that it had sometimes been allowed. Cas. TaU).^iO,{i) 

But notwithstandiiig these cases, the courts have been very 
unwilling to admit of pai'ol evidence in relation to any thing that 
appears on the face of a will; and it is certain that too much 
caution cannot well be used in this particular, especially when it 
[ 133 3 considered that the statute of frauds and [leijuries, which was 
made to prevent perjury, contrariety of evidence, and uncertainty, 
binds the courts of equity as well as the common law courts; 
as also that little regard ought in many cases to be had to the 
expressions of the testator, either before or after the making his 
will, because possibly these expressions might be used by him 
on purpose to conceal or disguise what he was doing, or to keep 
the family quiet, or for other secret motives and inducements 
which cannot after his death be found out. 2 Bac. Ah\ 310. 

And in the case of lAfv^eld and Sl(me/ia7n, M. 20 G, 2.1747, 

(») In Fontiereau V. Poj/ntz, 1 jBro. C. C. 472., the testatrix gave 
several legacies of stock in tong unniiities, viz. 5001., 5001., 2001., and 
iOO/., and tlie residue to her iie[jhcu’S ; and it being uncertain fVoni the 
other directions of the will, whether the above-mentioned sums were 
meant as annuities to those amounts, or as gross sums of money to be 
laid out in the long annuities, lord Thurloiv C. at first decreed, that 
the sums were annuities, and that the legatees must abate proportion- 
ably; but on a rehearing, his lordship admitted collateral evidence of 
the value of the testatrix’s estate, which was only \20l. per annum 
long annuities, aud decreed that the legacies were gross sums; be¬ 
cause it could not be supposed that the testatrix meant to give awa}' 
in legacies ten times more than she was worth. Such evidence was 
also admitted by lord llardwieke in King v. Philips, 1 Ves.2S2. In 
which cause the question being, whether the plaintiff could take as 
a creditor under articles, and also as a legatee under a will? his 
lordship said, ITiis legacy being so near in value to the personal 
estate that it will defeat the rest, 1 will do what lord Jefferies and 
lord Covoper have done in such a case, direct an account to be taken 
of the value of the personal estate at the testator’s death, and at the 
making of the will; which fact may give some light as to the intent, 
and is a fact necessaiy to be known before I determine it.” So parol 
evidence may be received to shew that the name of one legatee has 
been inserted for that of another. 8 Vin. Ab. 312. 29. 2 Ves. 216. 
QT.Rep. 671. 
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tcited Cambridge V, Mom, 8 Ves^R.22.'\ upon pleue 

administravit pleaded, the question was, whether 1000/. received 
bv the defendant was due to her in her own right, or as executrix 
of her husband, and consequently assets. And it arose upon 
the following devise: 1 give to iny loving brother John Stone- 

** ham 1000/., and in case of his death, to his wife Susanna’’ (who 
was the defendant). It appeared that John Stoneham survived 
the testator. And therefore the plaintiff insisted this legacy 
(which the defendant admitted that she had received) vested 
absolutely in him, and was assets in her hands. On the part of 
the defendant, it was offered to give in evidence, that the testator 
in exhemis declared, he meant only to give his i)rother the inter¬ 
est of the 1000/., and that the defendant should have the principal 
in case she survived him. The parol evidence was opposed by 
the plaintifTs counsel, as being contradictory to the plain words 
of the will. And I^ce chief Justice said it could not be allowed; 
and that in the case of Selwin and Broym (aforesaid), the house 
of lords had refused it {k), even where it was to support the legal 
interpretation of the will; and lord Hardwicke, about two years 
ago, held it in the same manner in the case of the Earl Inchi- 
quin and Ohian, Sir, 1261. 

And in the case of Ulrich and Litchjield, July 23. 1742.; the 
testatrix bequeathed her real and personal estate to Elizabeth 
Travers and James Ulrich, equally between them for life; and 
upon the death of Elizabeth Travers, she gave tlic whole estate 
to Janies Ulrich in tail general, and for want of such issue to 
Kichard Ulrich in fee; with a few pecuniary legacies; and 
charged her real estate with payment of these legacies, if her 
personal estate should not be sufficient; ami by her will ileclared 
she gave all the rest and residue of her personal estate to her 
uncle Leonard Collard’s three daughters; and particularly gave 
to Mrs. Susanna LitchBeld 10/. and made her executrix.f 134 ] 
For the residuary legatees, it was insisted, that rest and residue 
of her personal estate must mean the residue after the particu¬ 
lar legacies ore paid off; and could not refer to the beginning of 
the wil4 because there is a fee devised, and consequently the 
t^tatrix has disposed of the whole: That parol evidence in this 
case may be admitted of the attorney who dreiii^ the will, that 
he had express directions to give the personal estate to the three 
daughters of Leonard Collard: That (to be.sure) things wliich 
are quite contrary to the will shaU not be proved by parol evi¬ 
dence, but that it may be allowed to explain words in a will, 
especiully in this case, where it appears to be a mere blunder in 
the drawer: That this doth not iiiti’ench upon any of the rules 
wi^ regard to parol evidence, but only clears up who was in 

(A) 3 Brotofis Pari. Cn. 607- ^vo. edit. 
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tended to have the personal Mtate, where the whole is devised 
to two different persons; and that it seems clearly to be a blun> 
der in the drawer of the will, because the devise in the first part 
of it is proper only in the disposing of real estate. — By the 
lord chancellor Hardwicke: As to the question, whether 1 ouglit 
to admit parol evidence to explain the intention of the testator, 

1 am of opinion, that this is not a case in which parol evidence 
can be re^, and would be of dangerous consequence: it is true, 
there are some things here which would make a judge wish to 
admit it; but I must not follow my inclinations only, for I do 
not know that upon construction of a will, courts of law and 
equity admit parol evidence, except in two cases: First, to as¬ 
certain the person, where there are two of the same name, or 
there has been a mistake in n Christian or surname, and this 
upon absolute necessity; where if such evidence were not let in, 
it would make the will void. (9) The other case is, with r^ard 
to resulting trusts relating to personal estate; where a man 
makes a will, and appoints an executor, with a small legacy, 
and the next of kin claim the residue; in order to rebut the 
resulting trust for the next of kin, parol proof hath been ad¬ 
mitted to ascertain the person who was to have the residue. (/) 
It is very true, cases nmy be cited where lord Ccfwper has ad¬ 
mitted such evidence; for he went upon this ground, that it was 
by way of assisting his judgment, in cases extremely dark and 
doubtful. I have the greatest deference for his judgment, but 
[ 135 ] must own I was never satisfied with this rule of lord Compet^h of 
admitting parol evidence in doubtful wills; besides, he went 
further in the great case of Strode and }iusseU{2 Vem.Q^\.)i in 
which there was an appeal to the house of lords; Mr. Justice 
Traceifi who assisted lord Cowper in that cause, was at first of 

(9) -A devise to one by the name of Mary^ whose Christian name 
was Elizabeth^ is good, if the jury find from the circumstances that 
she was the person meant to be designated. Doe d. Cook v. i>avwon, 
7 East's Rep, 299. Legacy to James, son of Thomas A.” There 
was no person of that description ; but there was a Thomas, son 
of James A.” The court of chancery will not receive evidence to 
shew this to a mistake in the description. Andrenysy. Dobson^ 
1 Cor, 425. Agiun, where the words were, 1 leave to aU my grand¬ 
children,” the will was held void for uncertainty both in the subjects 
and object of the bequest: for though it was alleged that the mistake 
was made in writing ** to all” for ‘*^1 to,” the court refused to insert 
or transpose words for the purpose of giving a meaning to an instru¬ 
ment which had none. Monun v. MohuHy 1 Smanst. Rep, 201. 1 Wils. 
Ch,Rep.l5\, Andsee Bommany.MilbankSi 1 Lev. 1 SO. Be¬ 
quest of stock, not standing in testator's own name, but in that of 
trustees, parol evidence of the fact is admissible, and it will pass by 
the will. Hewson v. Reed, 5 Madd. Rep.^l. 

(/) Vid. Blinkhorn v. Feast, 2 Ves, 27. 
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the same opimon with liiim but. upon considering it more, dis> 
avowed bis first opinion, and ^ear that it could not ad> 
mitted, and this alteration in h^^mdgment was mentioned in the 
house of lords. In the C9se and Brcntm^ I was of 

opinion that it ought to have been admitted; and even lord 
Talbo^ when he had heard the cause, had a remorse of judg^ 
meat at the same time that he rejected the parol eyidence: But 
tlie house of lords refused it as of most miscliievous consequence, 
and affirmed his decree. In the present case, here is in the will 
undoubtedly a contradiction and repugnancy; for in the first 
place she has given all her personal esUUe to the plaintifi', and 
yet legacies come afterwards, end a devise of the residue. What 
then must be the constrnction ? As to tlie general question, 
where the same thing is described generally, and given to two 
difit-rent persons in the former and latter part of a will, lord Cohe 
was of opinion, the lm;ter words shall revoke the former; but in 
Plawden{\) it is said they shall take as joint tenants. I own the 
reasoning in Plowdcn is not convincing to me; I rather incline 
to lord Coke’s, though the latter cases have taken it otherwise. 

But no certain rule is to be laid down as to construction of de¬ 
vises : So says Swinburne, but that they must depend upon 
their particular circumstances. Upon the whole of wliat Swin¬ 
burne says, the result is this: That if the same thing be given 
to two persons, they shall take as joint tenants, unless there is 
something to indicate and prove the intention of the testator to 
revoke and vary the devise. Now try the present case by this 
rule, and see it‘ it dotli not come exactly within it. The testa¬ 
trix, by giving legacies after the devise of all tlie personal estate, 
has varied the will for so much. It is truly said, that a man 
may give the whole in a former part, and qualify it aftQi'wanls, 
and still the first legatee is intitled in part. But here, in case 
the whole personal estate should not be sufficient to pay the le¬ 
gacies, she charges the real estate with them, upon a supposition 
that the other might not be sufficient; and therefore is a plain 
indication of her intention in one event totally to revoke the 
devise of the personal estate. And there being an alteration of 
her intention before she finishes her will, the construction is, she 
hath altered her intention throughout, and the plaintiff is not 
intitled to any part of the personal estate, but the residue belongs [ 136 ] 
to the three daughters of Leonard Coliard. And decreed accord¬ 
ingly. 2 Atk. 372. 

And notwithstanding that wills are generally favoured by the 
law (2); yet where the testator endeavours to establish a set¬ 
tlement against the reason and policy of the common law, the 
judges will reject it. GiU). 110. 2 Bac. Abr, 79. 

(1) Paramore v. Yardleyt p. 539., and see p. 181. 

(2) More than any other deed. Fisher v. Nichollsf 3 Salk» Rep. 384. 
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[Wills re¬ 
ferring to 
deeds.] 


Clause of 
fierfect 
Tuind and 
memory. 

C 137] 

WhatTvords 
will pass a 
fee-simple, 
or a life- 
estate only. 


^ Foira^and maA^ev. 

AUo’wheFe the t^tator bjt his wUlimaketh no other d^osi* 
dcMi-of his estate than the woaid have done, had be 

silent; there such «and shall be rejected; 
and therefore if a deyise be ma^to ft p^son and his heirs, which 
persou-is lieir>at law to the devisor ; this is a void devise, and 
die heir shall take by descent as his better title; for the descent 
strengthens his tide, by taking away the entry of such as may 
possibly have right to the estate; whereas if he claims by devis^ 
lie is in as by purchase. Gilh.WO. 2 Bac, Abr,^0.{S) 

Also devises are void and rejected, where the words of the 
will are so general and uncertain, that tlie testator’s meaning 
cannot be c^lected from them; and theretbre where a man by 
will gave all to his mother, the.general words did carry no lands 
to bis modier, for since the heir-at law hath a plain and uncon- 
troverted title, unless the ancestor disinherits him, it would be 
severe and unreasonable to set him aside, unless such intention 
of the testator is evident from the will; for that were to set up 
and prefer a dark and at best but a doubtful title, to a clear ami 
certain one. Gilb. 112. 2 Bac. Abr, 81. (w) 

CWills frequently refer to deeds and other written histrunienU, 
whicli arc then taken to be jiart of tlie will, and explanatory 
thereof. Metham v. D, of Devon., 1 2\ Wins. 529. 8 Vin. Ah. 
4*5. Ch, Rep. 285. Hawtree v. Trollo}).'\ 

Uhe clause of peifect mind and memory is more usual tlian ne¬ 
cessary ill a will; and yet not hurtful. Swin. 77. 

But dn case of a contestation, it is necessary to prove the 
sanity of the testator. 2 Aik. 58. 

13. A devise made in fee-simple, without express words of 
heirs, is good in fee-simple: But if a devise be made to A. B. 
he shall have tlie land but for term of life; ibr these words will 
carry no greater estate. Term of the La-eo, tit. Devise. Black. 
Rep. t045. (4) 

if a inuii devise all his estate which he hath in such a place, 


(3) Sec thdgcr v. Rovje, 1682. 3 Lev. 127, 128. Moor, 680. 
aodolph. iei. i Rol. Abr.GlO. Hob.^). Lutlanv. Lutlon, 

4Bro. C. C44U 

(ik) So where it was uncertain which of two limitations personal 
property directed to be laid out in land, and therefore considered as 
land, was to follow, it was decreed to the heir at law. Leslie v. De¬ 
vonshire, 3 Bro. C. C. 188. [Where the literal force .of expressions 
differs in a will, it must he a true rule to «eek for the inteution of the 
devisor rather in a consistent and rational, than in a contrary pur¬ 
pose; and more especially where the diffeience may arise'only from 
the devisor not having present in bis mind an event which is not in 
the natural order of things. Jenkins v. Berries, 4 Madd. Rep. 67.] 

(4) And see Co. Lit.<k. Recock. vv Bp. of Lincoln, 3 Brod. & B. 27. 
i Pri. Rep.^&S. S,C. Doe^A. Woodv. Wood, iB.-Sr 
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without mentiomr^ the' heirs of the devisee; courts of equity 
have held) that it shall ext^d to ^ch heirs, for tliat the word 
estate implies the whole property ahd‘ interest therein: especially 
in the case of children, to whom the pareht, unless there is some 
express limitation, cannot intend, a life-estate only. By lord 
Hardmckef in the case of Bailis and ^ov. 6. 1750, 2 Krs. 
48. (5) 


(5) Tlic word “ estate" or “ esiatcs" in a will carries the fee, unless 
coupled with words which shew a differefit intention. Fletcher v. 
SmitoTii 2 T. Rep. 656. Tilley v. Simpsoriy cor. lord Hardtoickcy ih. 
659. Bridgwater v. Bottony 1 Salk. H. 236. Barry v. Ed^toortky 
HP. Wms. 522. Ibbelson v. Beckwithy Ca, t. Talb. 157. Tvffkell v. 
PagCy 2 Aik. 37. NieholU v. Butchery 18 Ves, 193. CAorlton r. 
Taylor, S B. Sf V. Rep. 160. And see all the previous cases on 
this subject, collected and reviewed by lord Ellcnborough, in Hoe d. 
Child V. Wrighiy 7 East, R. 259.; and see Roe d. AUport v. Uacon, 
4 M. 4* 5>‘ 366. Chichester v. Oxenden, 4 Taunt. R. 176. Randall v. 
Tuchin, 6'Taunt. ^10. 2 Marsh.WS. S. C. Harding v. Gardner, 
1 Brod. Bing.72. Gardner v. Harding, 3 D. Moore, R. 56.5. 
Setnb. overruling Petivw.trd v. Prescott, 7 Ves.jun. 546. “ All my estates 
in law and equity" in a will passes personalty to be laid out in land. 
Rashley v. Masters, 1 Fe.?. jk«. 201. “ Whutsoc-oer else I have in the 

world not bef ore by me disposed of," and “ all I am xwrth,” passes real 
estate. Ilopwell\, Ackland, \ Com. Rep. Huxtep v. Brooman, 

1 Bro. C. C. 437. So '^properly" of itself carries the realty, though 
followed by goods and chattels." Doe d. Wall Langlands, 14 East, 
Rep. 370. And see Doe d. Andrew v. Lninchbury, 11 East, Rep. 290. 
Patton V. Randall, \J.S^ W. Rep. 189. But this was held otherwise 
where there was no precedent reference to land, or introductory 
clause shewing any intention to dispose of the whole property; but 
on the contrary, in the introductory words of the will, the testatrix 
enumerated every article of personal property which she could re¬ 
collect without saying any thing touching her land. Doed. Bunny v. 
Rout, 7 Taunt. Rep. 79.; and sec Dally v. King, 1 H. Bln. Rep. 1. 
** Manors, messuages, lands, tenements, and hereditaments," do not 
pass leasehold messuages, except devisor’s evident intention appear 
so. Thompson v. Lawley, 2 B. 4* P. Rep. 303. But *^JarnC will if 
testator’s intention appear. Lane v. Stanhope, Earl, 6 T. Rep. 345. 
“ House" passes every thing occupied with it as peeper and conve¬ 
nient for its occupation, though the word “ appurtenances" be not 
added. Doe d, Clements v. ColHns, 2 T. Hep. 502. *' Messuage with 
the appurtenances" docs not pass land usually occupied with a iiouse, 
unless it is clear that the testator’s intention was to extend the word 
appurtenances" beyond its technical sense. Buck v. Nurton, \ B.Sf 
P. Rep, 55'. Qdare, whether a devise of “ lands to A. qflcr payment 
of my just debts and Jimeral expences" carries the fee. 3 Anst. 781. 
Revise of a house to A. paying yearly and every year out of the 
;iaid house the sum of \5s. to B.,” will carry a fee. Goodright d. 
Baker V. Stocker, 5 T. Rep. 13. But the word heredUaments" alone 
was held insufficient to carry a fee; and an estate for life only parses. 
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If lands ^ devised to a man, to have to him Jbr ever, or to 
have to him atld his assigns i in these two cases, the devisee 
shall have a fee««imple: but if it be given by feoffment in such 
manner, he hath but an estate for term of life. Term of the 
Laiw, tit. Devise» 

If a man devise bis land to another, to give, sell, or do there¬ 
with at his -pleasure or will; this is fee-simple. Id, 

A devise made to one and to his heirs male, doth make an 
estate tail: but if such words be put in a deed of feoffment, it 
shall be taken for fee-simple; because it doth not appear of what 
body the heirs male shall be begotten. Id. 

If lands be given by deed to one, and to the heirs male of his 
hody^ who hath issue a daughter, who hath issue a son, and dies; 
there the land shall return to the donor, and the son of the 
daughter shall not have it, because he cannot convey himself by 
heirs male, for his mother is a lett thereto: but otherwise it is 
of such a devise; for there the son of the daughter shall have it 
rather than the will shall be void. Id, 

If lands be given by deed to one and his heirs for ever, and 
if he die without heirs then to his brothers or sisters; this last is 
void, because the first gill conveyeth unto him the fee-simple; 
but in a will, such devise over is good, and such limitation shall 
convey but an estate tail: As in the case of Tyte and Willis, M. 
7 G, 2. The testator devised bis lands to his wife Jane for life, 
the remainder to his son Henry for life, remainder to his son 
George and his heirs for ever; and if he died without heirs, then 
to his two daughters Katherine and Jane. The question was, 
whetlier George took a fee-simple, or only an estate tail. And 
tlie case of Webb and Herring, Cro. Ja. 415., was cited, to prove 
that where a devise is to one and his hdrs, and if he die with¬ 
out heirs, remainder over to another, who is .or may be the de¬ 
visor’s heir at law, such limitation shall be good, and the first, 
limitation construed an intail, and not a fee, in order to let in 
the remainder-man; but where tlie second limitation is to a 
stranger, it is merely void, and the first limitation is a fee-simple. 
And by the lord chancellor: In this case, George took an estate 
tail. The difference which hath been taken is right; and the 
reason of it is, that in the latter case there is no intent aj^ear- 
ing to make the words carry any other sense than what they 
import at law; but in the former, it is impossible that the de- 


Denn d. Moor v. MeUor, 5 T. Rep, 558. 3 Anslr, 781. S. C. and S. P. 
Reversed in error in Cam. Scacc. on the ground that in that particu¬ 
lar case there was a clear intent to convey the fee. \ B.Sf P. 558. 
And see S. C. 6 T. Rep. 175.; also 8 T. Rep. 508. But affirmed in Dom. 
Proc. ^ZB. Sf P*47. 78vo. PdH. Cas. tit. WILL; and see ante, 109. 
note. 
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vlsee sbouicl die without ftn heir, while the rem^der-maU or 
his issue condnue. And therefore the goierality of the word 
heirs shall be restrained to heirs of the b^y; since the testator 
could not but know, that the devisee could not die without an 
heir while the remainder^man or any of his issue continued. 
Cas. Talb. 1. 

But in the case of TiUmrgk and Barbut^ Mar. 2. 1748 ; where 
the remainder-man, being dT the half blood, could never possibly 
inherit, it was decreed by lord Hardwicke^ that this being a fee 
mount^ on a fee, it vest^ in the first tal^r, and the remainder 
over to the half brother was merely void. 3^^. 617. 1 Ves, 
89. (n) 

If one devise to an infant in his moiher^s it is a good 

devise; but otherwise by feofiment, grant, or gifi: for in mose 
cases there ought to be <me of ability to take presently, or other¬ 
wise it is void. Term of the Zaw. (o) 

If one devise to a person by his will all his lands and tene^ 
ments ; here not only all those knds that he hath in possession 
do pass, but all those that he hath in reversion^ by virtue of the 
word tetieme7iis. Id. 

If a man hath lands in fee, and lands for years, and deviseth 
(dl his lands and tenements s the fee-simple lands pass only, and 
not the lease for years: but if a man hath a lease for years and 
no fee-simple, and deviseth all his lands and tenements; the 
lease for years passeth, otherwise the will would be merely void. 
Cro. Car. 293. {Rose v. Bartlett. Pistol v. Richardson^ 2 P. Wms. 
«.459, (p)] 

If a man seised of freehold lands, and of the legal estate of 
copyhold lands, makes a general devise of all his manors, mes¬ 
suages, lands, tenements, and hereditaments, but makes no 
render of the copyhold lands to the use of his mil ; the copyhold 


(») If a remainder be given by will after an estate toil, and the first 
estate never take place, the remainder vests in possession. Thus, if 
one devise to A. and the heirs of his body, and mr default or want of 
such issue of A. toB., and A. die in the lifetime of the devisor leaving 
issue, the estate shall go to B. and not to the issue A. See Hodg¬ 
son V, Ambrosct Doug. 337*; and fVhite v. JVarnsrfhked in Dense v. 
Bagshaxo, 6 T. Rep. 512. 

(o) 8 Vin. Ab.SS. [See as to Bastards, 131.n.] 

(p) And in the former case the word lands may be explained by 
other words, so as to pass a leasehold interest; as, all his lands 
which he then stood seised or possessed of, or any ways interested 
in, and which were in the possession of A. B." Addis v. Clement, 
2 P. Wms. 4.95. The word farm is sufEcieot to pass a leasehold 
estate, if such appear to have been the^stator’s intention. lane v. 
£arl Stanhopct 6 ’I. Rep. 346. jf 


m 
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Jaadff 'win ikA'^pass. By lord Hardwicke^ in the case of Gibson 
and July 18. 174-1. (q) 

The words (all my lands) in a devise, will pass a house; but 
the devise of a house doth nut pass lands. Mo» 359. 

A devise of a messuage^ will carry with it a garden and cur> 
telage; otherwise of a house, unless it be with the ajqncrtetianccs. 

2dha.Ca.21. 

TTie testator devised a house Koith the appurtenances. The 
question was, -whether land in a field passed. , And it whs ad¬ 
judged, that the land did pass; for it was in a will, in which the 
intent of the de^sor should be observed. Godh. 40. 

But m a like case where it appeared upon evidence, that die 
house was copyhold, and the land freehold; it was adjudged, 
tiiM the land could not in that case be said to be appurtenant, 
although it had been used with it. Cro. Eliz. 704. [And see 
Buck V. Nitt'ton, aiite, 137. note, Yates v. Cltncart.'] 

A devise of the inheritance, hath been held to be a devise of 
the lands. Sip, 308. 

t 140 j If lands are devised to trustees, without the wonl heirs; yet 
by implication they must have an estate of inheritance sufficient 
to support the trust; for there is no difference between a devise 
to a man for ever, and to a man upon trusts which may continue 
for ever. 1 Ahr. Cas. Eq. 176. 

If lands are devised to a man, paying several sums in gross; 
he hath a fee, though all the sums together do not amount to 
the annual rent of tlie land: for the devise shall be intended for 
bis benefit; and if be had only an estate for life, he might die 
before he received the legacies out of the land, and consequently 
be a loser. Id. 

So if lands are devised to a man, in consideration that he 
release a mm of money due to him; he has a foe-simple, on his 
release of the debt: for the devise being intended for his benefit, 
an estate for life might be determined before he could receive 
sum out of the land. Id. Ml. 

But if lands are devised to a man, paying so much out of the 
pr^s of the lands; he takes but an est^ for life : for aHhough’ 
he takes^ die land charged, yet he is to pay no farther than he 
receives, and sO can be no loser. Id. (r) ' 

(y) Vide 1 Eq. Ca. Ahr. 104. pLlit* 

(r) See this aistiuction taken in cate, 6A^.i6. Butk! 

the expression ** out of the rynts and profits*^ be ^compeoied wkh.' 
other clauses which shew an intention to give a fee, the intention 
shall prevail. Frogmorton "v, Holiday, 3 Bur. 1618. And if aa estate 
is devised eubject lo an aimuityf the fee ^all pass, -because 
naitant jsay survive the dovtbc4^ Baddely v. Lippingvaell, $Bt('r^\533^ 
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A man devi^l that hr? his son« but 

he willed, that his wife should take ^ %mtil 

age of his son for his -education and bringi$tg!9tpi^9ild^iM ».; xTie 
wife married another husband, and died before^ llUt 
the son. And it was the opinion of Wra^md^ SoUikeoU-yishaimt 
that the second husband should not have the proto of the Usda 
until the full age of tlie son; for nothing is devised to the wife 
but a trust, and she is as guardian or l^lifF for the bene& of 
the infant, which by her death is determined'^ and the same 
trust cannot be transferred to the husband: but otherwise, if 
he had devised the -profits of the land unto his wffe uttiil. the age 
of the iifant-f to hnng him up and educate him; for that is a de¬ 
vise of the land itself. f . 

In the case of Hogan, lessee of Henry WaUis, esquire^: and 
others, eigsCmsi Bcndand Jackson, esquire, T»15G*$, On a 
of error from the court of king’s bench in Irdand, the case \va^, 
the reverend George Jackson by his will devised as follows: 
“ As to my worldly substance, 1 give and bequeath to my mother 

Mary Jackson my house and lands of Glanbegg, and all their 
** appurtenances, for and during the term of her natural life,- 
“ and also ray lands of Ballygally, subject only to the rent pay- 
“ able thereout, for the term of ner natural life, without liberty 
“ of committing waste thereonAnd alter several legacies and 
annuities, he gives all the remainder and residue of all his ^cts 
both j’cal and personal to his said mother. The questicai was, 
whether upder the residuary clause, all the testatoi'’s real estates 
undisposed of by the will passed to his motlier Mary Jackson 
so as to enable her to devise the same to tlie lessors of the 
tiff.—And it was argued that they did. It is apparent tiiat the 
great and chief object of the testator’s bounty was bis mother ; 
therefore by way of securing a certain provision to her, he first 

? ives her a life-estate in two denominations of his real property} 
le then proceeds to dispense his bounty amongst his other 
relations; and perceiving tliere was still a surplus undisposed 
of, by one general sweeping clause he devises to his mother 
every species of propeiiy he should die possessed of. And that 
he did not mean to die intestate, as to any part of his real or 
personal property, is manifest, not only from the i^rong language 
of the residuary clause, but from the introductory words of the 
will, As to all my woiidly substance, which have always been 
understood to include both real and personal estate, and to indi¬ 
cate an intent in the testator who uses them, to dispose of all 
his property. And the several cases were cited, where words 


Due fd. Palnt€r'\ v. Richards, 3 T’. Rep*S5Q* Goodright v. Stocker, 
BT, Rep. iS. [Andrew v. Southhouse, 5 T. Rep^^SH. Randall t. 
Tuchin, ^ Marsh, IIS. 6 7Virt«t.410. S.C.j 
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ofr the like import have always been understood to include all 
the testator’s property. As aU n^ ^worldly estate^ all my temporal 

esUUCi all the rest and residue of my estate, -On the other 

hand, three rules were laid down &)r the construction of wills. 
First, that an heir at law shall not be disinherited but by ex* 
press words or necessary implication. Secondly, that the whole 
of the wiU must be taken to^then; and nothing is to be rejected 
which has a determinate and fixed meaning in itself. And 
thirdly, where words used by a testator are indifierently appli* 
cable to real and to personal estate, they shall not be applied 
to the real in disinherison of the heir at law. As to the first 
of these, that the heir shall not be disinherited but by express 
[ 142 3 words or necessary implication, here is clem'ly no express devise 
of the real estate. The word ^ects is properly applicable only 
to personal estate. And as to the word real annexed to it, this 
cw at most ^ply only to chattels real, which it appears the tes* 
tator died possessed of. As to the second rule, that the whole 
will must 1^ taken together; the word estate in the introductory 
part is a technical expression, and improperly applicable to real 
estates: but the meaning thereof is qualified by the word an¬ 
nexed, my 'worldly estate^ which always is understood to signify 
worldly nibstcmcey without expressly limiting the extent or quan¬ 
tum of such disposition. Thirdly, the words ** remainder and 
residue of my effects both real and personal” do not necessarily 
refer to real estate, but are equally applicable to personal; and 
if so, they shall not be extended to disinherit the heir, at law. 

By lord Monoid chief justice: There is one point upon which 
the whole case turns, which is, to fix the meaning of the word 
^ects* If it is equivalent to worldly substance us^ by the tes¬ 
tator in the beginning of his will, or if it is synonymous to pro^ 
perty, there is an end of the question: Because then^ all the 
cases prove, that the sweeping clause passes a fee. On the con¬ 
trary, if it can be shewn that mean chattels or personalty 

otdyt then the residuary clause can include them only. I take 
^ects to be synonymous to worldly substatice, which means what<' 
ever can be turn^ to value; and therefore, that real and per^ 
sonal ^ecis mean all a man’s property. J^s lordship added, 
As this cause has already been nine years depending in Ireland, 
and as the court has no difficulty upon the question, which turns 
upon the construction of a very few words of the will, 1 think it 
is right, that we should give our opinion directly, without addii^ 
further delay, by deferring it to a second argument. The ques¬ 
tion upon ue construction of the will is, whether, by virtue of 
the sweeping clause, any real property at all passed to Maiy 
Jackson, the mother of t^^testator; and, if any did, whether it 
can pass for a longer time t(ian during tlie life of Mary Jackson, 
because there are no words oC limkutlon. In a conveyance of 



^tll04 Form: and 

real estate by the common law, it is requltedr'i&'drdtir to pass 
a fee, that there be words of limitation in the aon&tmn or gram 
Without the word heirs, general or special, no roan can create 
a fee at common law. Afterwards, when wills were introduced, 
and devises of real property begain to prevail, being considered 
as a species of conveyance, they were ^ be governed by the 
same rule. Therefore by analogy to that rale, in the construe- [ 14.3 ] 
tion of devises, if there be no words of limitation added, nm* 
words of perpetuity annexed, which have been held tantamount, 
so as to denote the intention of the testatm* to convey die inherit¬ 
ance to the devisee, he can only take an aafate for life. Fot 
instance, if a testator by his will says, I gl^'my lands, or such 
and such lands to A. g if no words of limitation are added. A* 
has only an estate for life: generally speaking, no common persem 
has the smallest idea of anv difference between giving a person'* 
alty and a quantity of lan^. Common sense alone would never 
teach a man the difference: but the distinction, which is now 
clearly established', is this: If the words of the testator denote 
only a description of the specific estate or lands devised; in 
that cose, if no words of limitation are added, the devisee has 
only an estate for life. But, if the words denote the quantum of 
interest or property that the testator has in the lands devised; 
there, the whole extent of such his interest passes by the gift to 
the devisee. The question therefore is always a question of con¬ 
struction, upon the words and terms used by the testator. It 
is now clearly settled, that the words all his estate will pass 
every thing a man has: But if the word aU is coupled with the 
word personal or a local desa iption, there the gift will pass only 
personalty, or the specific estate particularly desci'ib^l. And 
having considered the whole of this will, including the introduc¬ 
tory part^ and the several particular bequests, and the general 
sweeping clause in the conclusion, his loraship gave his opinion, 
that the lessors of the plaintiff, the residuary legatee, are intitled, 
and therefore that the judgment of the king’s bench in Ireland 
must be reversed. Unto which the other three justices assented. 
Afterwards, upon a writ of error in the house of lords, the 
judgment of &e king’s bench reversing the judgment of the 
c^>urt of king’s bench in Ireland was affirmed. Cotioper, 899. 

Afterwards, in the case of iMoeOcres, on the demise of Mudge, 
against Blight, ilf. 16 G. S. Lord Mav^eld^ in further explan- 
Mk>n of the aforesaid rule, says thus: The principles by which 
this and other like cases must be governed, are setUed by ana¬ 
logy to establish rules respecting the limitatfon of estates by deed 
at common law. If a man by deed of conveyance at common 
law gives land to another general^, without woitls of Umiiaiion, 
the donee has only an estate for life. But 1 really believe that 
almost every case determined by this rule^ as appli^ to a devise 
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of bmds Ml a.wUl) has defeated the real intmtum si the teatator# 
For common people* and even others who hare some knowledge 
of the law* do not distinguish between a bequest of personalty 
and a devise of land or real estate. But, as they know when 
they give a man a horse, they give it him for ever; so Uiey 
think if th^ give a house or land, it will continue to be the sole 
property of the person to whom they have left it. N<^withstand- 
ing this, where there are no words of limitation, the court must 
determine in the case of a devise affecting real estate that the 
devisee has only an estate ibr life: Because the principle is ftilly 
settled and established, and no conjecture of a private imagin¬ 
ation can shake a rule of law. But as this rule of law has the 
effect of defeating the intention of the testator, in almost every 
case that occurs, the cotirt has laid bold of the generality of 
other expressions in a will, where any such can be found, to 
take the devise out of this rule. Therefore if a man says, 1 ^ve 
all estate, that has been construed to pass a fee; or, if even 
words of locality are added, as all estate in A.; it hath been 
held that the whole of the testator’s interest in such particular 
lands will pass, though no words of limitation arc added. Be¬ 
cause the law says, that the word estate comprehends not only 
the land or property which a man has, but also the interest he 
has in it. So in the cose from Ireland, the court had no diffi¬ 
culty in saying, that the words all my ^worldly sttbslance, in the 
introductory part of the will, meant every thing the testator bad; 
and that the vtordis all his real effects, in the subsequent residuary 
devise, were equivalent to ’worldly substance, and carried every 
thing to the residuary devisee. In general, wherever there are 
words and expressions, either general or particular, or clauses 
in a will which the court can lay hold of, to enlarge the estate 
of u devisee, they will do so to effectuate the intention. But if 
the intention of the testator is doubtful, the rule of law must 
take place. So if the court cannot find words In the will suffi¬ 
cient to carry a fee, though they should themselves he satisfied 
beyond the possibility of a doubt, as to what the intention of the 
party was, they must adhere to the rule of law. Cowpei-, 352. 

Deriaetoa 14. 1724. Rolffe and Biidder, Devise of a bond by 

couert, tlje sou to his mother to her sole and separate use: It is her ' 

Swproperty in equity, and her assignment of it is good. 
Bunb. 187. 

[ 145 ] • So in the case of Bennet and Davis, M, 1725. A person 
seised of an estate in fee, devised it to the defendant’s wif^ who 
was his daughter, for her separate us^ without any limitation 
to trustees: It was adjudged, that the husband was but a trus¬ 
tee for the wife. 2 P. Will, 316. BeaHe v. Dodd, 1 71. 

n. 193 .] 

15. If a devise be made to a man, and to the heirs female of 


Devise to 



hU body baA'issue V son and 

daughter, and dk$^: the'dan^ter shall have the land and 

not the son, and yet he is the most \^rthy person, and heir to 
his didier. But b^use the will of the dead is, that the daughter 
should have it, law and conscience will so too. Term ^ the 
Zeto. Devi$e» 

16. A man devised his personal estate 'Jhr the use of his rela- 
tionSi without specifying any in particular, or using any other 
words; and m^e an executor; and died. His mother and 
three sisters brot^ht their bill as nearest relations, for a dis¬ 
covery and account of the personal estate, ^nd to come in ac¬ 
cording to the statutes for distribution. And it was agreed to 
be the rule, in construction of such devises to relations, that 
those who would by the statutes for distribution be intitled to 
the personal estate, in case the testator had died Intestate, should, 
upon such general devises, be admitted in the same proportion 
only. And the lord chancellor Coivpcr said, he thought it the 
best measure for setting bounds to such general words, and that 
it had been often ruled accordingly in that court. Roach and 
Hammond, E. 1715, Pre. Cha. 401. 2 Ahr. Eq. Cas, 438. \^Anon. 

1 P. Wms. 327. (6)] 

For if upon such general devise they were not to take in this 
manner, it would be uncertain; ftir the relations may be infinite. 
And in the cose of Carr and Bedford, 30 C. 2., where the tes¬ 
tator devised the residue of his estate amon^ his kindred accord-' 
ing to their most need; it was determined that this shall be con¬ 
strued according to the statute of distribution. 2 Cha, Rep. 146. 

2 Ahr. Eq. Cos. 365. (7) 

(6) Such a devise speaks not at the time of framing it, but at that 
of the testator’s death; therefore dij$tribution under it must be made 
among those relations, as well on the maternal as paternal side, who 
arc then entitled to share, or to their representatives. See. per lord 
EllenboToushy Doe d. GOrner v. Lawsony 5 East*s Rep. 290. 278. 
Doe d. Tlvwaitcs v. Over, 1 Taunt. Rep. 263. And see Rayner v. 
Meuibray, 1 Bro. Ch. C. 31. Masters v. Hooper, 4 id. 207. 

(7) Edgey. Salisbury, Amhl.'IO. Goodridgev. Goodridge* 1 Ves. 
231. S. F. The rule is, that under such a bequest to poor relations 

. or next of kin, th^e only can take who are within the statute. Pyot 
\ Vcs.S^S. JVithornev, Harris, ^ Ves, 521. Greeny. Hoto~ 
ard, 1 iBro. C. C. 31. Rayner v. Moxnhrt^, 3 id. 234. Smiih v. Camp- 
bell,\^\5y Cdop.C. C.215. Brandony. Brandon, 2’. 1819, 2 WiU.\A>. 
Arid the words ‘‘poor” or.jioorestf **near' or ** nearest,* being in¬ 
serted, do not aflbet the rule. Sec the cases collected in Brunsden 
'f- Woolredge, Ambl::S07. But a bequest to a brother to dispose 
awng such crf'his poor relations as he should think fit, is no^ con- 
fitted to. die next-of kin. Supple y. Latoson, Ambl. 729. Mahon y. 
Savage, 1803, 1 ^h. hef. 111. But where the court is called on 
to distribute in .fi^aro of the person so empowered, it will confine 
itself to relations within the statute of distributions. A relation who 
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So'itii ttift case, of 77t<mas and Af. 173^ A man devised 
500/. to the relations A., to he divided equally belvoeen them. A. 
had, at the testator’s death, two brothers living, and several 
nephews and nieces by another brother. It was determined, 
that no relations should take by this description, that could not 
take by the statute of distribution. Cas. Talbi25l> 

Whether the v>ife is a relation in this respect, has been made 
a question. As in the case of Davis and Bailey^ Feb. 8. 1747. 
The testator by his will gave the residue of his j^rsonal estate 
to tis wife for life, remainder to such of bis relations as would 
have been intitled by the statute in case he had died intestate. 
The wife claiined a moiety. By the lord chancellor Hardwic^e: 
Relation here means kindred. The wife is not of kindred, nor 
a relation within the meaning of the statute. 

And more particularly, in the case of Worsley and Johnson, 
M. 27 G. 2. 'I’he testator, seistxl in fee, deviseth his ^tate to 
his wife for lif^ remainder to another in tail, and ibr want ^ 
issue, die reversion in fee to be sold; with these words, And wy 
mind is, that the money arising from the sale be divided amongst 
such of my relations, and in such manner, as the statute of distri’- 
hutions directs ; Then he gave otlier legacies to his wife, and .ap¬ 
pointed her sole executrix, and died; leaving relations of his 
own blood, and his said wife, who married a second husband. 
Then die wife dies; and the second husband dies; and the ten¬ 
ant in tail dies without issue. The plaintiff brings his bill, as 
executor to the second husband, praying a sale of the estate, 
and a moiety of the money tlience arising, as the representative 
of the second husband to the wife, who is intitled to it by the 

will, as a relation within the statute of distribution.-Lord 

chancellor Hardvoicke: During the course of this cause, I have 
altered my opinion. The question arises on the words of the 
will referring to the statute ot distribution, and depends upon 
the constmetion, which must be agreeable to the words, and to 
the intent of the testator to be from thence collected. The 
(juestion is, what is the sense of the word relation, as used in 
this will. In a proper grammatical sense, it denotes a quality 
in the abstract: but in common sense, it becomes personal, and 
signihes the same as my kindred. Now next <f kindred are 
the words in the statute to which he refers, and takes in only 
relnlions by consanguinity or by blood. Now it seems strange 
to say, that a man’s wife is no relation to him: but she certainly 
is not in this sense, neither by blood nor affinity. The etymo¬ 
logists, when they speak of consanguinity, say, that it is, vincu- 


was poor at the time of testator’s death, but became «-ich before dis- 
. tributioD, is not entitled : nor is the claim of a pilor relation dying 
before distribution transinissible to his personal representative. Jb. 
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ium pmonanm <tb i^ddbm sHpite detcxfuleniium it 
they say, t&rd»* ntM est qfflms, sed causa qffinitaks* And so die 
wera appears to be us^ in our statutes: for if the wife was of 
kin to her husband, she would exclude all the rest, as being the 
nearest of kin. So in the 21 H, 8. c, 5. the ordinary shall grant 
administration to the widow, or next of kin ; which distinguishes 
the wife feom the kindred. This perhaps would be too nice a 
construction of the will, unless the manifest intent of the testator 
would warrant it; for wills are to be construed according to 
common understanding, and not by nice grammatical distino* 
tions. Now in this will he has made an ample provision for the 
wife; and whenever he gives her an interest^ he expressly men¬ 
tions her. It was probable that this remote contingency would 
not happen in her life; and be could never intend, that her re¬ 
presentative, such as the executor of a second husband, should 
carry so considerable a share from his own blood. Suppose he 
had said, my own rdaiions; he would certainly be construed to 
mean his relations by blood. Therefore in diis strict sense of 
the words, the wife is not intitled to any share. And t continue 
in the same opinion 1 was of, in the case of Davis and Bailey^ 
[1 Ves, 84.] which is expressly to this point. And therefore I 
dismiss the bill; but without costs. 3 Atk, 758. (s) 

(s) Green v. Hovnardt 1 Bro. C, C. 31. The testator devised 
4000/. to his wife Jbr her lifet and after her decease to his own re¬ 
lations who should be then alive. There were several legacies in the 
will to both first and second cousins, and the second cousins peti¬ 
tioned to be admitted to shares with the next of kin. And it was 
said, that to construe the will by the statute of distribution would be 
to make the testator die intestate. But by lord Thurlow C.: It 
would be difficult to draw a line in favour of the second cousins 
against those who are more remote: If you once go beyond the sta¬ 
tute, it must extend to every person who can make any claim. It 
must be confined to the statute, that is, to one class under it; for 
the wife cannot claim, the statute providing for her by the name of 
wife. Therefore such a will is not totally inofficious*, for it shuts 
out the wife. So where the bequest was to all my relations; Thomas 
V. Holet Forrest.25\* But where the testator has added other words 
to explain his intention, they have been allowed to prevail. Thus 
Hester Joyce by a codicil gave the residue to be divided between her 
relations; that is, the Greenwoods, theEveritts, and the Dows : The 
Everitts were not within the degree of relationship limited by the 
statute, but were deemed to take jointly with the Greenwoods and 
Dows, who were. 14 Apr, 1779, 1 Bro. C. C. 32. n. 

Davenport v. Harbury. Testator by his will gave a legacy to 
Mary Davenport or her tssue. And it was held, that all descendants 
shouldshare and take per capita as joint tenants. 3 Ves. 257. On the 
particular construction of a will, the word issu^ was confined to 

* HwrTt, inefficaeiouft. 
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Devise to 17. If riioney be devised to younger children, wbere there nre 
jounger divers daughteH and a son, and t!>© son is by birth a younger 

children. ^bild, but heir nt law to the [a fair] inheritance; the son shall not 

be considered as a younger child, so as to take by the devise. 

1 Abr. Eq. Cos. 202. Bretton and Bretton, 12 C. 2. {t) 

In the case of BecU and Bede, H. 1713- The testator, being 
tenant in tail, had power by deed or will to charge the lands 
with 2000/. for portions Jf/r younger children, lioing at his death. 
He had only two daughters, and the younger was born after his 
death. He charged the lands by his will for raising this 2000/. 
And the question was, whether it should be raised. It was ob¬ 
jected that the elder daughter was not intitled to any part of it, 
because it was only to go to the younger children; and the 
youngei' daughter cannot claim any part of it, because she was 
not living at the time of his death. But by the lord chancellor 
Harcourt: TJie eldest daughter, though first born, when there is a 
son, hath been often ruled to be a younger child. Every one 
but the heir is a younger child in equity; and the provision which 
such daughter will have is but as a younger child’s, in regard 
the son goes aw'ay with the land as heir: so here, the estate 
goes all to the remainder-man, who is heeres Jadus; and neither 
of the two daughters is heir. And as to the younger daughter, 
he said, it would be very hard in a court of equity, that a child, 

children. Sibley y. Perry, ^ Ves.522. But the word “ mae,” uncon¬ 
fined by any indication of intention, includes all descendants. Leigh 
V, Norbury, 13 Vcs.SiO. 

(/) [3 Chn. H. Mead v. Cave, 1 Ch. It. 22i. S. P.] Grandchil¬ 
dren n*ay take under tlie description of children. [^Ruylc v. Hamil¬ 
ton, 4 Pm. 437. Reaves v. Ilrymer, 4 ^>5,692.] But they are only 
intitk'd from necessity : as i;‘ the will would otherwise be inoperative: 
or where by other words, as “ issue,” it clearly appears that the 
word ** chihlrcn” was used, not in the proper, but in a more extensive 
sense. Uaddife v. Btiddey, 10 Ves. 195. [A devise aud settlement in 
favour of children and grandchildren, shall not be so construed as to 
comprehend great grandchildren. Per Grant M. II. “ Where there 
Is a total want of persons properly answering the description, others 
who do not so completely answer it may be let in; grandchildren, 
for instance, under a liberal ct)n8truction of the word * children,' if 
there are no children, but in no Instance where there are. * Issue,' also 
is an ambiguous term; sometimes confined to children, and sometinaes 
comprehending all descendants- (See Bate v. Amherst, Raym.S^. 
Loddington v. Kyme, 3 Lev. 431.) Clear words iu the operative part 
of a clause are not to be construed by ambiguous terms in the intro¬ 
duction. {Earl of Oxfords. Churdiill, If. 1814, 3 Ves.SfBea. R»59. 
69. See note, p. 131.) * Heirs <f the body,' mean one person at any 
given time, but comprehend all the posterity of the donee in succes¬ 
sion.” {Jesson V. Doe d. Wright, 2BligfCs P. Cas.SS.) Devise in 
trust for children of A.: A. has one child and several grandchildren; 
the child only shall take; but If not living, the grandchildren might. 
Croohe v. Brooding, T. 1689, 2 Vern. R. 106.] 
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because it happened not to be born at such a time, must there¬ 
fore be unprovided for; but the law so far regards an infant in 
ventre sa mere, as in this respect to look upon it as living at the 
time of the father’s death. 1 P. Will. 244. 

18. Mnr. 2. 1738, Owen and Owen. The testatrix devised the 
residue of her personal estate to her two nieces, equally to he 
divided between thinn, and appointed them executrixes accordingly. 
One of the nieces died in the li^ of the testatrix. The question 
was, whether a moiety of the residue should go to the next of 
kin, as undisposed of by the will; or the devise to the two nieces 
was a joint tenancy, and the whole residue should go to the sur¬ 
viving niece. By the lord chancellor Hardwicke: It is clear to 
me, that if both of the nieces had been living, the words equally 
to be divided would have made a tenancy in common, and not a 
joint tenancy; for though these words, in a strict settlement at 
common law, have never been determined barely of themselves to 
make a tenancy in common, yet in a will it is settled that these 
words will make a tenancy in common, both with regard to real 
and personal estate. 1 Atk. 494. 

In the case of Rigden and Valier, Mar. 25. 1751. The ques¬ 
tion arose on a deed-poll which began in this manner: “ To all 
“ Christian people, &c. I George Everintlen, in consideration of 
“ natural love and affection, &c. and tor the firm settling and 
“ assuring of all my real and personal estate on my wile and 
“ children after njy decease, dispose thereof in the manner 
following: I give, grant, and confirm to my daughter Margaret, 
“ &c. [This was not in question.] Also I give, grant, and 
“ confirm to niy two daughters Margaret and Hannah the rents 
“ and profits of the land called W. during the life of my wife, 
“ equally to be divided betwixt my said daughters, jiaying to my 
** Avife ■ ■ per annum; and after her decease to them 

“ and their heirs, equally to be dwided betwixt them. Also, I 
“ give, grant, and confirm to my five daughters all my personal 
“ estate equally to be divided betwixt them, after all my debts 
“ and funeral charges paid and satisfied.” This deed was signed 
and sealed by George Everinden in the presence of three wit¬ 
nesses. He and his wife died, Hannah, one of the daughters, 
married Rigden, by whom she had the plaintiffs, and died. The 
question was, whether Margaret and Hannah took as joint tenants, 
or as tenants in common. If the latter; the plaintiffs, who 
brought their bill for an account of the rents and profits of a 
moiety of the estate given to Margaret and their mother Hannah, 
and claimed as co-heirs of Hannah, were right: If the former, 
the whole survived to the defendant Margaret as the survivor of 
her sister.—By the lord Hardwicke: This case de¬ 

pends upon a deed or writing, which, though executed as a deed, 
I am not sure was intended to take effect as such. It begins as 
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a deed-poll: but it is a disposition of the w}K>le real rad personal 
estate of £Ter|nden, rad to take ‘place iram his^decease, and m 
consideration of the natural love and affection he bore to bis 
wife and children. If it be not construed as a will, or covenant 
to stand seised, (and being in consideration of natural love and 
affection, though by a sin^e deed without livery, it may be con¬ 
sidered. to be a covenant to stand seised,) it wHl be void, being 
without livery, and because* a freehold cannot pass in futuro. 
But by way of covenant to stand seised, it may be good; for thc^ 
operates not by transmutation of the possession, but the use re- 
[ 150 1 mains in the grantor till taken out of him by force of the con¬ 
sideration. The present question arises upon a very litigated 
point in the books, though clear enough in one view. In a wiV/, 
the words equally to be divided certainly create a tenancy in com¬ 
mon, though this at first was doubted; n^, tlie words cqualiy^ 
or share a^ share alike^ have the same effect. But it is said, 
that them is not sufficient authority to establish these words to 
make a tenancy in common' in a deed^ and that the books take 
the law to be otherwise. *Tis true, the books do so generally. 
And yet there is no solemn determination tiiat I can find, where 
it has been adjudged against a title, that the words equally to be 
divided will not create a tenancy in common in a deed. The 
only determination that hath been, was in the case of Fisher and 
fVi" (i. Maym, 623. 1 P. ff'ill. li,), which hath been relied on 
as a judgment of the court of king’s bencli, that these words 
make tenancy in common in a deed. But it is objected, that 
this is a case of doubtful authorityi being on the opinion of only 
two judges, against so great a maft as lord chief justice Holt s 
and it is apprehended, too, that this judgment was afterwards 
reversed. X have made inquiry, and cannot find that it was, or 
that even a writ of error was brought: so that this judgment yet 
stands, and is so far an authority, that this construction in regard 
to the words equally to be divided making a tenancy in common, 
took place in the case of the surrender of the copyhold lands.— 
Another case has been cited at the bar, which, if rightly reported, 
ivS in point, 2 Vent. 361. But 1 have caused the register’s bodks 
to be searched, and can find no decree to warrant the report: 
But notwithstanding this, there might have been such a CBse, 
and it is taken by Qould that there was.——Another case is men¬ 
tioned at the end of Fisher and Wig, by Northsj but the records 
have been searched, and there is no possibility of finding it.—' 
Smith and Johnson too is another authority, such as it is.—In 
regard to the case l>efore me, upon the best consideration I can 
give it, I am inclined to be of opinion, that the deed or instru¬ 
ment, call it what you will, has created a tenancy in common; 
and that to say otherwise, would be a manifest contradiction to 
the intention of-n lather providing for his children^ l^ugh 
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none has a^reater reirepence^rthe opinioo of lord chief justice 
Hok dian I have, Lthkdc the ergumezsts of the o^r judges are 
founded more on the reason and nature of the ining thtm his 
lordship’s; and that his proceeded irom the aitificial uid rehned 
reasoning of the law, and are deduced from a great deal of 6ne [ 151 ] 
learning drawn from argument in othi^‘ bases. The arguments 
of Mr. justice Qould have ^eat weight, and are by no means 
satis^torily answered. Indeed that case was on a surrender of 
ct^ybold lands in the lord’s court; and the two judges argued 
it was not to be considered with great strictness, but as a will: 
whereas Holt contended that it should be construed as a deed; 
and in one thing he is certainly right, that the surrender of copy- 
hold lands to uses is not to be considered on the foot of uses, 
being not within the statute of. uses; and therefore such a sur¬ 
render is only a direction of the lord whom to admit; and when 
admitted, the surrenderee is not in by the grant of the lord, but 
by the surrender. If the arguments of the judges had any 
weight in that case, they must have foil as much in this, being 
on a covenant to stand seised. But it is objected, that there is 
no warrant to construe a deed to uses, as to the limitations and 
words of it, with greater latitude thwi a conveyance by way of 
feoffment, or any other conveyance fxt common law; and that 
strange confusion would arise, if the words of n deeil on the 
statute of uses should be taken in a larger sense than they would 
bear in a conveyance at common law. This is true in general: 
for the statute joining the estate to the use, it Incomes one intire 
conveyance by force of the iM:ataite. But some restriction must 
be added to this. The words.of limitation, to be sure, must l>e 
construed in the same sense Os at common law. But when there 


are words of regulation or modification of the estate (as the 
words equally to be diviiled are), and not words of limitation; I 
think there is no more barm in giving them a greater latitude in 
deeds on the statute of uses, which are trusts at common law, 
than in leofiinents, which at all times have been strict convey¬ 
ances. The case upon that occasion cited by Gould^ is very 
material; where the iutendment, not the words, of the special 
verdict iuduenced the determination. Consider the argument 
from thence to tlie present cose, llie only distinction taken be- 
twe^ the construction of words in a special verdict and in other 
cases is, that in a special verdict, they may be taken more 
largely than in pleading; and therefore it is oflen said, that a 
description, which would he bad in a count or plea, may be 
good in a verdict, and taken by the intendment of the jury: but 
there never was any book that said, that words may be taken 
more loosely in a special verdict than in a deed. It is admitted, 
that if the deed bad been in this manner, to hold one moiety to 
c^e and her heirs, and the other moiety to the otiier and her [ 152 ] 
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hetrs) Aia bad been good, not only in soch & deed os this, but 
likewise in a feoffment . And consulering how die wnse of the 
words equally to be divided is to be construed, there is no reason* 
able difference between the two cases. Thus the matter stands 
on the foot and authority of Fiihet' and Wig. —But there are 
other reasons which grefttfy strengthen the present case in favour 
of the .plaintiffs. The first is this: Here is a parent making a 
provision for his children (who werh five in number), and for his 
wife: if-the children were to take this estate intended for die 
support of each of them and their future fiuniiies, as joint tenants, 
the share of any one, who should happen to die, would not 
descend for the maintenance of his children and posterity, but sur¬ 
vive to the other joint tenants \ a disposition by no means reason¬ 
able, nor likely to be supposed agreeable to the intention of the 
father. And this court has always used a great latitude in 
pursuing the intent of the parties, in construing a deed to make 
a tenancy in common or a joint tenancy, though the words equally 
to be divided have l>een omitted; and have-delemiined therefore, 
that if two men jointly and equally advance a sum of money on 
a mortgage in fee, .ind take a security to them and their heim, 
there shall be no survivorship; and so if they foreclose an estate, 
it shall be divided betwixt them, because tlieir intention is sup¬ 
posed to be so. It has been said indeed, if two men make a pur¬ 
chase, they may be supposed to buy a kind of chance between 
them, and 1o intend that the survivor shall be iutitled to the. 
whole. But it has been determined, that if two purchase, and one 
advance more than the otlier; there shall be no survivorship, 
though there be no such words as equally to be divided, or to hold 
as tenants in common; which shews, liow strongly the courts 
have leaned against survivorship, and erected a tenancy in com¬ 
mon, by construction, or the intention of the parties. Consider 
how nearly this comes to the case in question. And this court 
always considers provisions for children, as having an equitable 
consideration. And therefore, though such voluntary dispositions 
cannot be preferred to debts for valuable consideration; yet they 
are always preferred to other volunta)*y dispositions. — But 
Ge{)rgc Everinden has liituself put his own construction on the 
words, by the disposition of his personal estate; which is allowed 
to make a tenancy in common. — Besides, this a|)pears to be us 
f 153 ] near a testamentary act as possible; nor do I know why it may 
not be prove<l as a will, notwithstanding the solemnity of the 
execution by scaling and tlelivery: according to the case of 
Kibbet and I^e {Hob. 313.) and a kite determination in the king’s 
bench in the case of Trimmer and Jackin. («) And it is 
mitted, tliat in a will, these words make a t^iancy in coamran; 
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and I think it ought to be so here. My opinion therefore at 
present is, that, agreeeUetothecaseof Fi^er and fV^, strength¬ 
ened by the faither observations already made, the plaintifis are 
intitled to a -division of the estate. 2 Ves» 252. 

So in the case of Goodtitle and Stoakes, in the king's bench; 

H. 26 G. 2. By indentures of lease and release, dated in the 
year 1695, and made between John Oiirl and his wife of the one 
part, and William Purefoy and Peter Capper of the other part, 
the said John Gurl grantea and released to the said Purefoy and 
Capper and their heirs, the lands in question, to the use of such 
and so many of the children of the said Gurl, on the body of 
his said wife begotten, in such manner, and in such shares, as 
the s^ John Gurl should appoint ,* and in default of such ap- 
poimment, to the use of all such children, equally to be divided: 
jmi\\ a remainder to die right heirs of the siiid John GurL — 

John Gurl died, without making any appointment, leaving his 
widow, and children, Richard, Jane, Peter, and Wilmot. ■ 

The question was, whether by the words ‘‘ to the use of aU suck 
children^ equally to be divided** the children took as tenants in 
common, or as joint tenants, in which case Wilmot, who married 
the defendant, being the only surviving child, would take the 

whole.- Lee Ch. J. delivered tlie opinion of the court: This 

case depends upon the clause (above mentioned). The defend¬ 
ants have insisted, they ought to take as joint tenants. Joint 
tenants must be to die land in one right, and by one joint title, 
and they must have one joint freehold. Tenants in common 
take differendy, as is laid down 1 Inst. §§ 292. 296, 297-; from 
which it does appear, tliat no particular words are necessary to 
create a tenancy in common. The question tlicn comes to this, 
whether the children do not take several freeholds, with a 
several occupation. To make them tenants in common, would 
be to construe every word in tliis deed as operative. No words 
in a devise or a grant shall be construed void, if they can be [ 154 ] 
construed otherwise consistently. (3 Lev. 373.) There is no 
doul)t at this time of day, but that the words equally to he di^ 
vided, in a will, make a tenancy in common, lii the case in 
Cro, Eliz. 443.695* it was first determined to be so. There is 
no determination where in a deed to uses they will. It has 
been objected, they have a joint title in the freehold; and the 
words equal^ to he divided will not sever it: And though the 
statute of uses executes the use to the possession; yet it leaves 
the estate subject to the same uses: The intent cannot prevail 
here; and these words, in a conveyance at common law, would 
not create a tenancy in common. But the question here is not, 
whether the joint title is severed; but, whether any joint title is 
conveyed. If laud be given to A, and B., to hold one moiety to 
A, and his heirs, and the other moiety to B. and his heirs; they 
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take as tenaots in common. And where the grantor, in the same 
clause, and mo Jlaiu, uses the words equa^ to he divided t he 
intends to convey an equal property in the land, and to the fee, 
to each. This is the opinion Popham^ Cro. Eliz. 696., in his 
araument. I cannot think the clause here is nugatory, or of no 
e£^t. The intent of the party operates to pass the whole fee. 
There is no rule in law, to prevent the court from making a 
construction, according to the intent of the party, in a deed. 
The true reason, why the words, equally to be divided^ make a 
tenancy in common, is from the apparent intent tliat tlie estate 
should be divided : And such a construction ought to be made, 
if there be no rule to the contrary; and no precise words are 
necessary. The case in iVcntr.SHS. is in point: A covenant 
to stand seised to the use of A, for life; and a^r, to two, equally 
to be divided, i Inst, 191. a. If a verdict find that a man hath 
two parts of a manor, or the like, to be divided into three parts; 
they are tenants in common, by the intendment of the verdict: 
and if in a verdict, there is no reason why not in a deed. Cettih. 
S48. Leigh v. Brace, A conveyance by way of use shall bo 
construed as a will, with resjject to the intenlion of the parties. 
Tiio case of Phker and cannot now be departed from: it is 

mentioned in the case of Philip}, and Slrin;fc), as if this judg¬ 
ment had been reversed ; but it was not. The whole reasoning 
of HoWs argument, in the said ease of Fisher a] id Wig^ is aj)- 
plied to the supposition of a conveyance at common law: but 
It does not irom that appear what his opinion would have been 
[ 155 ] upon a direct deed to uses as here. In the case of Bigden and 
ValieTf lord Hanheicke Ch. J. declared, ujxm the best consider¬ 
ation he could give the case, that he was ioLliued to tliink that 
the words equally to be uivided, whether in a Mill or deed, create 

a tenancy in common.-And judgment was given for the 

plaintilF by the whole court. 

And ill the case of Peat and Chapvian^ Aug. 8. 1750. The 
testator devised all the rest and residue tt) be divided betwixt 
two. By Sir Joktt Sfrangc, master of the rolls : This must be 
understood to be equally divided, and is a lemuicy in common; 
and by the death of one in the lile of llie testator, liis moiety 
shall not survive to the other devisee of the residue, but be 
considered as undisclosed of by the will, and divided among the 
next of kin, as if no devise thereof bod been. 1 Ves. 542. (u) 


(v) Petkint v. B'lyntWt 1 Bro, C. C. 118. Frances Nott gave by 
her will, “ lo S. R anil W.B. 1500/., jointly and between them." W. 
B. survived S. B., and insisted that the joint legacy survived, and that 
he was intitled to the whole. But by lord ThurUfa: C.: The one word 
here is joitiily, the other bciweett ihcvti they must bo so put together 
as to cnectuate the intent. In Bam v. Hawt 8 AiL, it is laid down 
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19. A devise of oil a mai/B goods and mortgages to his exe^ 
cutors, is a good devise, mid will pass all the lands mortgaged; 
for the equity of redemption passeth to the devisee. God. O. L. 
477. Cro. Car, S7. 

But by a general devise of all lands, tenements, and heredita> 
meats, a mortgage in fee shall not pass, unless the equity of 
redemption be foreclosed; and if af^er such devise made, a>!^e- 
closure is had, yet such estate shall not pass by those general 
words of lands, tenements, and hereditaments, because a fore¬ 
closure is considered as a now purchase of the land. The inter¬ 
est of the land must be some^'^re, and cannot be in abeyance; 
but it is not in the mortgagee, and therefore must remain in the 
mortgagor. If a man devises his estate, and aftei* makes a mort- 
gsge in fee, it is a total revocation in law, yet in equity it is a 
revocation only prs tanto. And the mortgagee, -with regard to 
die inheritance, is a trustee for the mortgagor till a foreclosure. 
1 Atic. 60S. 2 Bac, Abr. 83. (8) 

20. By the word lands^ an advowson will not pass: but by 
h&F^editaments\XToo.y. Fortc&c.ZSX, 

But fee-farm rents, portions of tithes, or any other right out 
of lands, will pass by a devise oHamh. Vine)\ Devise, K. 

21. ^liere lands are appointed to be sold, and it is not said 
by whom; the executor ought to sell, because he is the person 
intrusted with the execution of the will. Imvj of Test, 121. 
Zrfitc of Ex, 221. And a court of equity will compel the heir at 
law, and all other proper parties, to join in the sale. 1 Atk. 490. 

H,^QEI, Vincent Lee, A special verdict was found, that 
A. was seised of certain lands in fee, and devised the same in 
tail, and if the donee died without issue, that his said lands 
should be sold by his sons in law, he in truth having five sons in 
law; one of his sons in law died in the life of the donee, and 
after the donee dieth without issue, and then the four of the 
sons in law sold the land: and it was adjudged, that the sale 


that if words arc so inconsistent that they cannot stand to be recon¬ 
ciled together, the court must reject tho.se words which arc least 
consistent with the intention of the testator. The intent here was to 
give to each an usable interest, as it is a sum of money which resolves 
between them; and Iiis lordship decreed, that the survivor was not 
intitled to the whole legacy. 

(8) Nor will the legal estate in mortgaged premises pass by a ge¬ 
neral residuary devise by the mortgagee. Duke of Leeds v. Munday, 
E. 1797, 3 Ves. R, 348. But this seems otherwise of lands originally 
held under an old mortgage, though no release of the equity of re- 
deniption appears. Att, Gen.v. BovoyeriE. 1800, 5 Ves. 300. .Same 
V. Bwtlpr, id. 330. Same v. Vigors, E. 1803, 8 Ves. 276> Exp. Brettel, 

6 Ves.Sn. 

(u) IP^ii^. infra, Payment of debts, 4. and 8. 


ld& 

Devise of 
mortgages 
passeth the 
lands. 


[156] 

Advowson 
tithes, fee. 
farm rents. 


lAnds to 
be soId.(u>) 



IM Form and mistaket^ 

was |;ood» because &ey were named generellv, by his aoiis in 
law, and lands tould notbe sold by them all; and the words 
^ of the will, in a benign interpetation, are satisfied in the plural 
number, albeit they had but a bare authority. But if they had 
been particularly named, it had been otherwise. 1 /niMld. 

But if a man deviseth lands to his executors to be soldf and 
.moketh two executors, and the one dieth; yet the survivor may 
sell the land, because as the estate, so the tiiist shall survive. 
And so note a diversity between a bare trust, and trust coupled 
with an interest. 1 7 r5^. 113. 

Yet in neither of those cases, albeit one refuse, can the other 
make sale to him that refused: because he is party and privy 
to the last will, and remaineth executor still. 1 1nst. 113. 

And hereupon lord Coke says, his advice to them that make 
such devises by will, in order to make it as certain as they can, 
is, that the sale be made by his executors or the survivors or 
survivor of them, if his meaning be so, or by such or so many 
of them as take upon them the probate of his will, or the like. 
And it is better to give them an authority than an estate, unless 
£ 157 ] bis meaning be they should take the profits of his lands in the 
mean time, and then it is necessary that he devise, that the mean 
profits till the sale shall be assets iu tiieir hands; for otherwise 
th^ shall not be so. 1 Inst. 113. 

For where the testator deviseth that his executors shall sell his 
land^ there the land dosceiideth in the mean time to the heir: 
and until the sale be made, the heir may enter and take the pro¬ 
fits. But when tlie land is devised to his executor to be sold, there 
the devise taketh away the descent, and vesteth the estate of the 
land in the executor, and he may enter and lake the profits, 
and make sale according to the devise. And in such case, the 
executor is bound to sell so soon as he can; for that the mean 
profits taken before the sale shall not be assets; and there¬ 
fore he might otherwise take advantage of his own laches. 1 Inst. 
236. 

[Resulting Where there k a devise of lands to trustees to sell, to pay 
u to ^bts; the heir shall have the surplus. Lffw of Test. 114. 
plus.]^* whatever interest in, or profits out of a real estate, are 

undisposed of by a testator, the same shall descend to the lieir; 
and he takes them, not by the will, or the intent of the testator, 
but they are cast upon him by the law, for want of some other 
person to take. Cas. Talh. 44. 

Thus, the testator by will devised all his lands to trustees to 
sell and dispose of the money as he by writing should appoint; 
and for want of such appoiuUnent, to bis four nephews. The 
testator by writing appoints his trustees to pay several sums to 
several persons, but not to near the value of tiie laud. It was 
held, that the nephews should not have the re>idae, but that 
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the heir at law shonld have it, as an interest resnhing, and not 
disp(^ed of. City ^London and 57l» 

A person devised his real estate to his executors, to be sold^ 
for payment of debts; the surplus, if any be, to be deemed per¬ 
sonal estate, and to go to his executors, to whom he gaoe 20l» 
a jiiece* It was decreed, that the surplus should be a trust 
for the heir at law : And the same was afterwards affirmed in-par¬ 
liament. Comitess Bristol and Hungerjbrdy 2 Vem. lU 645. (^) 

The testator devised to his nephew several lands, to hold to 
him and his heirs for ever, in trust to be sold for payment of all 
his debts aud legacies, within a year after his death, and made 
him executor, but gave him no legacy* 

It was held, that their was no resulting trust for the heir at 
law; for then the executor, who is taken notice of as his nephew, 
would have notliing for his trouble. Ctenningham and MeUish, 
JPrec. Ck. 31. 2 247. 

If lands be devised for payment of debts; the executor may 
sell, though authority be not especially given him : but otherwise, 
if such devise had been for legacies only, or for raising portions, 
or the like; for in such case there had been no remedy but 
in chancery against the heir. I Keb. 14. 

If lands be devised on trust, oui of the rents and prefits to pay 
debts and legacies ; if tlie rents and profits will not raise it in a 
convenient time, the trustees may sell: for the words \,pr<fiis of 
lands] especially when to pay debts or portions, imply any profits 
that the land will yield, either by selling or mortgaging. 1 P, 
Will, 415. 

If lands l)e devised to be sold for payment of portions, and 
one of the children dies after tiie portion is due, and before the 
lands sold; the administrator of the child is inlitled to the money. 

1 Ver^u 276. 

For lands devised to be sold, or in trustees’ liands, for pay¬ 
ment of debts, portions, or the like, are to be deemed as money 
so far as there arc any such to be paid: and so money devised 
to buy lands is to be deented as lands. But with respect to the 
heir at law or residuary l^^tee, the lands so given in trust, or 
devised for payment of d(%ts or legacies, shall be deemed as 
land; and he may, by paying the debts or legacies, pray a con¬ 
veyance. 9 3fo</.T 70. 


(x) Where a testator directs his real estate to be sold, and the pro¬ 
duce blended with his personal, and wills the whole away, equally 
disregarding his heir and next of kin, if any of the legatees die be¬ 
fore the testator, such part of their legacy as arose from the realty 
shall result to the heir at law, and such as arose from the personalty 
shall go to the next of kin. Bisby v. Legardf before lord Daihurst, 
P, Wm5,9Q. n. Akroyd v. Smithsony 1 Bro. C. C. 503. Robinson v. 
Taylor, 2 Bro. C. C. 589. WiUiams v. Coade, 10 Ves. 500. 
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' S 9 if moB^rdbe devised to be bud out'hrlahd, and setded on 
a man and^Jus^bieiti; he may come into court, and pray to have 
the money, and that no purchase may be made; for no other 
*haji any interest in it. But if be die before it is paid or laid out 
in land, and the question is between the heir and executor, who 
shall have it; the heir shall have it, and it shall be considered 
[ 159 ] a& land: first, because die heir in all cases is fiivoured; and 
secondly, if the executor should have it, it would be against 
the words of the will, which gave it to the heir. Prec, Cha. 544. 

The purchaser of land is in general not bound to look to the 
atspIicatioD of die purchase money. Smith v. Gi^on, 1 Bro. C. C. 
186. ci, n. 

Devise 22. Devxse of a rent-charge to his younger son, towards the 
diS!*”' ^^w:atton and bringing him tip in learning f it is not conditional, 
and he shall have the rent, though not brought up in learning, 
and the words {tefwards his education) are only to shew the intent 
and consideration of the payment of the sum. 2 Leo, 154. 

Devise of lands to his wife lor life, remainder to his second 
son in fee; provided, if his third son shall within three months 
after the wife’s death pay 500/. to the said second son, his exe¬ 
cutors, or administrators, then he devised them to the said third 
son and his heirs. The third son died, leaving the wife: Then 
the wife died. The heir of the said third son may enter upon 
the lands, upon payment or tender of the 500/. It is not a con¬ 
dition, but an executory devise. M, 5 G. Marks and MarkS) 
10 Mod, 420. 

Note: Executory is said to be, where an estate in fee, created 
by deed or fine, is to be afterwards executed by entry, livery, 
writ, or the like. Bstates executed are, when they pass presently 
to the person to whom conveyed, without any after act. And 
an executmy devise is, where a future interest is devised, that 
vests not at the deatli of the testator, but depends on some con¬ 
tingency which must happen before it can vest. If a particular 
estate is limited, and the inheritance passed out of the donor, 
this is a contingent remainder: but where the fee by a devise is 
vested in any person, and to be vested in another upon contin¬ 
gency, this is an executory devise. And in all cases of exeoitory 
devises, the estates descend until the contingencies happen, (y) 

Devise: If my son and my two daughters die without issue of 
their bodies, then all my Iwds shall remain and come to my 
[ 160 ] nephew and his heirs. Here no estate is devised to the son and 
dau^ters by implication; the words only import a designation 
or appointment of the time when the land shall come to the 

(y) The reader will find much profound learning on this branch of 
law, conveyed in an elegant and perspicuous manner, in the writings 
of the late Mr. Fearnc on Contingent Remainders and Executory 
Devises. 
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naJDeeljtrwhwMhe 90tD and daughtM^idkidi ^i^ppen 
to die without issue, and not befoce. ^^FbCvno Estate b^ng created 
to the son and daughters, the nephew can take’nothing hf way 
of remainder; for. that must descend \o the.heir at law« A* 
remainder cannot depend upon an absolute fee-sim}d^ that being 
but the residue of an estate. For when all a man has of an 
estate, or any thing else, is given or gone away, nothing remains, 
and no otlier or further estate can be given or disposed; and 
therefore no remainder can be of an al^olute fee*«imp}e. Yet, 
in another respect, an estate in fee may be devised to one, and 
to be in another upon a conting^cy, as de&ult of paying a sum, 
or such a one*s dying without issue living the other, or sudi 
like. Vaugh. 259. 270. 

A man devised his lands to one, and devised that the said 
devisee should pay a rent to A., and that A. might distrain for it, 
and if the devisee fail of the payment of the rent, that the heirs 
of the devisor might enter. This is a good distress, and a good 
condition. 1 Lev. 269. 

Devise to his wife ; proviso, and my will is, that she shall keep 
my house in good repair; this is a good condition. So a devise 
of lands to one, paying 10/. to another, is a good condition. 

1 JUo. 174>. 

Devise of 100/. to his wife, for and in discharge of her dower, 
is a condition that siie shall not have the 100/. till she make a 
discharge of her dower. Cro. Lliz* 274-. 

If a man deviseth land to an executor to be sold; this amounts 
to a condition. 1 Inst. 236. 

The mortgagee by will remits part of the mortgage money 
and all the interest, If the rest he j)aid within three years. If the 
mortgagor doth not pay within three years, he loses the benefit 
of the bequest. 1 Cba. Ca. 51. 

If lands are devised in foe, upon condition that the devisee 
shall not alien ; this condition is void: And so it is of a feoffment, 
grant, release, confirmation, or any otlier conveyance whereby a 
fee-simple doth pass. For it is absurd and repugnant to reason, 
that be who ha^ no possibility to have the land revert to him, 
should restrain his fooi!^ in fee-simple, of ail his power to alien. 

And so it is, if a man be possessed of a lease for years, or of a 
horse, or of any other chattel'reai or personal, and give or sell 
his whole interest or property therein upon condition that the 
donee or vendee shall not alien the same; this is void: because £ 161 ] 
his whole interest and property is out of him, so as he hath no 
possibility of a reverter; and if such condition should be good, 
it would oust him of all the power which the law gives him, 
which would be against reason, and therefore such a condition is 
void. 1 InsL 223. 

When the devise is to an infant, when he shall be born; or to 
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ft she shall be married;-tt*shaU descend 

heir in the meyi time., 1 

. The testatiOir, having the reversion of lands of which another 
was tenant for life, devised the lands to a man when lie should 
marry his daughter. The tenant for life dies. 'Die lands shall 
descend, until the devisee shall many the daughter. 1 Keb, 808. 

If executors or others who are put in trust by devise to sell, 
or the like, will not perform the trust; the heir may enter. 
Bf\, Devise, 46. 

A devise of lands was made to the eldest daughter, paying 
l^Olt to the second daughter, and 100/. to the third daughter; 
and if the eldest daughter did not pay the 100/. to the second 
daughter by such a day, then the testator devised the land to the 
second daughter, she paying her sister’s portion by a certain 
day; and if she did not pav, then he devised the land to the 
third daughter. It was resolved, this was not in the nature of a 
mortgage, to be redeemable after the time of payment was over; 
but ^at tlie eldest daughter not paying at the time {^pointed, 
the second daughter should have the land, and the eldest had no 
relief. 2 Freem. 806. 

The testator devised lands to one, upon condition to pay 
30,000/. to his grand-daugiiter and heir at lawto wit, 1000/. a 
yetu* for the first fifteen years, and 2000/. a year after, till the 
whole should be paid. Of which 1000/. being in arrear, the 
heir enters. It was resolved by Cowper lord chancellor, that 
the devisee of the lands should be relieved upon paying the 
1000 /. with interest; the court declaring, tljat they would relieve 
wherever they could give satisfaction or compensation for the 
breach of tlie condition. 1 SalL 156. 2 Feni. 594. 

Where the devisee, who is to perform the condition, is heir 
at law, notice of a condition must be given to him ; because he 
having a title by tlescent need not take notice of any will, unless 
it be signified to him ; But where die devisee is a stranger, and 
not heir, he must inform himself of the estate devised to him, 
and ujwn what terms, and must take notice of the cmidition at 
bis peril. Cart 94. 1 Vent. 200. 

[ 168 ] 23. Devises, as well as other settlements which tend to intro- 

to lierpetuity, are void; for wills, though fevouraWy ex- 

P^tuitj. Pounded, are yet to be construed according to the common rules 
of the courts at law and equity: Hence it is, that a devise to 
John and his heirs, the remainder to Thomas and his hdrs, is 
void: for that the law in no case will allow a limitation of a fee> 
simple upon a fee«simple; because by a devise to John and his 
heirs, the devisor hath transferred the whole estate to-him, and 
then the limitation over must be impertinent and void, when the 
devisor before had given the whole estate. Nor can his devise 
be good by way of future interest, or a remainder to vest upon 
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a lODtiogency; becftuse no man can say when the -heirs John 
will fail: and to allow the remainder to Tlionxas to be good 
upon soch a distant contingency, is to perpetuat^^e estate in 
the family of John, to preserve a remainder or interest in 
Thomas, which, probably, may never vest. Gilb. 1X6. 2JBac, 
Abr, 80. 

But though the law will not allow a present remainder to be 
limited upon a fee, yet a future contingent estate may be limited 
upon a fee, w'liere the contingency upon which it is to vest is to 
happen in a short time: and, therefore, if a devise be made to 
John and his heirs, and if he die without issue, living Thomas, 
then to Thomas and his heirs; there nothing vests immediately 
iir Thomas, because the whole estate is transferred to John; yet 
the limitation is good by way of executor}^ interest or devise; 
because it is to vest on a contingency which is to happen on a 
life ill being, therefore out of the inconvenience or danger of a 
perpetui^; because John is only tied up from alienating but for 
life, and his heirs are at liberty to dispose of it after the death of 
Thomas. Gilb, MG, 

The utmost Icngtli that has hitherto been allowed for the 
contingency of an executory devise to happen in, is that of a 
life or lives in being, and one and twenty years afterwards. 
As when lands are devised to such unborn sun of a feme covert 
as shall first attain the age of twenty>one, and his heirs; the 
utmost length of time that can happen before the estate can vest, 
is tlie life of tlie mother and the subsequent inlancy of her son: 
and this hath been deci’eed to he a gootl executory devise. 
2 Blackst. 174. (z) 

[Thelluson v. Woodjbrd. Testator devised his real estates, of 
the annual value of near 5000/., and other estates, directed to be 
purchased with the residue of his personal estate amounting to 
above 600,000/., to trustees and their heirs, 8cc. upon trust during 
the lives of the testator’s sons and C, and of his grandson Z>., 

and of such other sons as A, now has or may have, and of such 
issue as D. may have, and of such issue as any other sons of 
A, may have, and of such sons as B, and C, may have, and of 
such issue as such sons may have as should be living at his 
decease, or born in due time afterwards, and during the life of 
the survivor to receive the rents and profits, and from time to 
time to invest the same in other purchases of real estates; and 
after the death of the survivor of the said several persons, that 
the said estates shall be divided into three lots: and that one lot 
shall be conveyed to the eldest male lineal descendant then 
living of A. m male; remainder to the serond, &c. and all and 
every odier male lineal^ descendant or descendants then living, 

(z) Vid. supra, Of lokat things, 5. 
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who sliall be incapable oF taking as heir in tail male of any of the 
persons to whom a prior estate is limited, of A. successively in tail 
male; remainder in equal moieties to the eldest and every other 
male lineal descendant or descendants then living of B, and C as 
[ 163 3 tenants in common in tail male, in the same manner, with cross 
remainders; or, if but one such male lineal descendant, to him 
ill tail male; remaimler to trustees, their heirs, See. The other 
two lots were directed to be conveyed to the male descendants 
of B. and C. respectively, in the same manner, with similar 
limitations to the male descendants of their brothers, and to 
the trustees in fee; and it was directed, that the trustees 
should stand seised, u])on the failure of male lineal descendants 
of A., B., and C. as aforesaid, upon trust to sell and pay the 
produce to his majesty, his heirs, and successors, to the use of 
tlie sinking fund. Tlie accumulation, till the purchases or sales 
can take ^ace, to go to the same purposes, "nie trusts of the 
will were established, aiubthe decree was affirmed by the house 
of lords upon appeal. 4 227. 11 f^cs, 112. 

[But to prevent similar devises in future, the Stat. 39 & 40 
Geo. 3. c. 98. was passed, by which the power of settling and 
devising property for the purpose of accumulation is restrained, 
in general, to ivoenty-one years after the death of the testator. It 
enacts, that no person shall, by any deed, will, or by any otlier 
mode, settle or dispose of any real or personal property, so that 
the rents and profits may be wholly or partially accumulated for 
a longer term than the lile of the grantor, or the term of twenty- 
one years after the death of the grantor or the testator, or the 
minority only of sucli person as would, for the time being, if of 
full age, be entitled to the rents and profits during the time 
that the property is directed to be accumulated contrary to 
this act, shall go to such })crson as would have been entitled 
thereto, if no such nccumulatioii had been directed: provided 
that this act shall not extend to any provision for the payment 
of debts, or for raising portions for children, or to any direction 
. touching the produce of woods or timber. In Griffiths v, Va'e^ 
9 Ves, R. 127., a direction for accumulation during a life was 
held to be good for twenty-one years after the death of the 
testator. Where a trust is created by will for an accumulation 
which goes farther than 39 & 40 G. 3. allows, it is void only for 
the excess. Thus where it is directed by the will to be made 
until the legatee’s attainment of the age of twenty-one, and the 
legatee is not then born, it is good for twenty-one years. Lnn^^ 
don V. Simpson, 12 Ves. 295.] 

If a man devise a chattel to one, the remainder of it 

to another; the first devisee hath the whole property, and Inay 
dispose of it as he pleaseth : for such chattels will bear no 
limitation over, because being commonly moveable things, they 
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an subject to be broken, worn out, or lost, in the compass of a 
Life: and therefore it were ridiculous to suifer n Umitation, which 
the nature of the thing will not bear. Gilb. 117, 

But otherwise it is of a real chattel, ns of an use: It was 
indeed formerly held, that such’ limitations of remainders of 
terms are void: but at leiigdi the court of chancer}' interposed, 
to rectify the rigour of the common law, and hath settled such 
remainders of terms to bo good, where the settlement doth not 
tend to introduce perpetuity. Gilb. 118. 

Therefore, if a term be devised to John and the heirs male 
of his body, provided if John dies without issue in the life of 
'rhomas, then the term to go to another; this last limitation is 
good, because there is*^ no (langer of a perpetuity, for the con¬ 
tingency on which it is to vest is to happen within a life in being. 
Gilb. 118. 

But if the limitation had been to .John in tail, and the re¬ 
mainder over to another; here the last limitation had been void, 
because the whole property of the term being in John, the 
limitation over, which is to vest on the contingency of John’s 
dying without issue, is loo distant to expect: whereas in the 
former case, the limitation after the intail to .John is gomj by 
way of future interest or executory devise, bcwiusc it is to 
vest in the compass of a life, or not at all; and it dotli not look 
like a perpetuity, to oblige John from alienating, because the 
estate will be free from the clog when the life is spent, and 
whoever is proprietor afterwards may dispose of it at pleasure. 
Gilb. 119. 

E. 1731, Ftneyes and liobertson. A man by his will de- 
viseth his leasehold estate, and other his cliattcis real, to his son 
William, and to the issue of his body; and if he die without 
issue, to his son B. and the issue of Iiis body; and if he die 
without issue, to C., and so on. By the whole court: 'i’he whole 
interest vests in William, and shall go to Ins executors or 
administrators, and the limitations over are void. Bunb. 301. 

But a lease m;signed in trust for A. for life, remainder to B. 
for lift^ with remainder to twenty other persons all in being at 
the time, is good; because they are like candles all lighted at a 
time, and have an easy common probability of determination. 
ImV} of Test. 99. 

So to for life, remainder to his first issue for life, is good; 
because no vast uncertain distance of time. Laiso of Test. 99. 

In general, it seemeth to be agreed, tliut where the devisee 
or grantee of a leasehold would be tenant in tail in case of a 
fre^old, he shall have the whole interest in the leasehold, and 
all limitations over are void; but where he would he only tenant 
for life in case of a freehold, the limitation of the leasehold Over 
will be good. 
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Moruy-cnnnot be devised from one to another: m, for imtiinee^ 
th« testator tiad three danghter^ to whcMn be devised 540/^^ 
equally to l>e divided ; and if any of them died without issue,, 
lier part to go to the survivor: one of them married, and died 
without issue; the husband ex^bited a bill against the executor 
and the survtving sisters for his wife*s part, being 1804 and 
had a decree; because a sum of money cannot be intaSed. 
2 Ventr. 349. 

So in the case of BiUte^id and Oct. 29. 1748 ; 

where mone^ was devised to one for fife, and the heirs of his 
body; and it he die<l without heirs of his body, then to go over: 
it Was held, that the w hole property vested in the first takes', the 
limitation being too remote. Arm it was said to be an esta- 
blisheil rule, that where personal estate is ^ven for life^ and 
then to the indefinite heirs of the body, there being no recovery 
by which die intail of personal estate can be barred, tlie first 
taker may dispose of it as he pleases: and though a ^^rsonal 
c^annot descend as n real estate, yet if it was intended to go in 
that course of descent, which would be an intail of land, the 
first taker has the absolute property, and the remainder over 
cannot take effect. 1 Vest^, ] 33. 

[ Devise of But the tise of chattels personal may be bequeathed to one for 
life; and after, the to another : so that if one will that 

soM^[ shall enjoy the use of his household stuff during his life, and 

after that it shall remain to B .; this is a good devise thereof 
to B. Blit if the propaij/ of the tiling be bequeathed to the 
first of them, then it is otherwise; for the gift of a chattel per¬ 
sonal, riioiigh blit for an hour, is a gift thereof for ever; pro¬ 
vided that the testator make it absolute, and not conditional. 
S-Jcvi. a. 207. I P, Will. 651. 

A devise of goods to for life, with remainder after the 
decease of A. to B, It was said to be now clearly settled, that 
it is a good devise to /?., and that B. may exhibit a bill against A. 
to con:q)el him to give security that the goods shall & fbrth- 
£ 165 ] emning at his decease: and it is all one whether the goods or use 
of the goods be devised for life. 2 Freem. 206. 

M. 1696, and ParroU Tlie testator bequeathed all his 
household goods to bis wife for life, and after to his son: It 
is a good devise over, and the same as if the devise had-been 
only of the use of them for liev life. And by lord Somers: It 
is a rule, where personal cliattels are devised for a limited time, 
it shall be intended the use of them only, and not the thing 
itself. 331. 

M. 1702, Hale and Bwrodale. A former devised his stock, 
which consisted of corn, hay, cattle, and the like, to his wife 
for life, and after her deatli to the plaintiiT It was objected, 
that no remainder enn be limited over of such chattels as these. 
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because the use of Utem is to t^eftd anci consume them. Bui 
the master of-the rx^ls said, the d6vise over< was good j > but said^ 
if any af the catde were worn out in using, the defendant was 
not to be answerable for them; and if any were sold as useless, 
the defendant was only to answer the value of them at.U]tp time 
of sale. And ati account was decreed to be taken accordingly. 
i jilfr,.Cas» JEif* 36l» 

T. 1720, Upwelltind Halsei/. The testator, being possessed 
of a personal estate of the value of.3S3/., having.a wife and sister, 
but no issue, devised that such, part of his estate as his wife 
should leave of her subsistence should return to his sister and 
the heirs of her body, and made his wife executrix. The wife 
married; end died, leavuig her husband. The master of the 
:roUs said, that it is now established, that personal things or 
money may be devised for life, and the remainder over; and 
iliat though it be true that the wife had a power over the prin¬ 
cipal sum provided it had been necessary, yet not otlierwise. 
And be directed, that the muster should inquire how much had 
l)een applied for the wife’s subsistence, mid the husbmid to ac¬ 
count for the residue. 1 P* Will. 651. [S. P. H^des. Parralt-i 
ih, I.] 

Where a man devises goods to go as heir-looms with such an 
estate, so far as by law they may; the court, to the end that 
the testator’s intention may take effect, will decree a cotiveyaiice 
from him to whom they may come as pei’sonalty. Barnard^ 
Cha, Ca. 54. {a) 

24. A devise to one’s children and grandchildren generally, 
refers only to such children and grandchildren as were living at 
the time of making the will ; but if a devise were to one’s ^il- 
dren and grandchildren living at the time of the dead) of the tes¬ 
tator, a child in vefntre sa mere might in such a case be so fur 
regarded as to be looked upon as living. [Nort/uj^ v* StrattgCi"] 
1 P. WilL 342. 

For a deyise to an infant en ventre sa mere is good; and the 
freehold shall descend in the meantime. 1 ItoWs Aht\ 609. 
1 Leo. 135.S 

So if a man devises lands to be sold, for the increase of cbil- 
<lren*s portions; a child born since the will shall have a share. 

, 2 Cka. Rep. 211. (5) 


(a) Chattels, directed to go as heir-looms with an estate, vest 
absolutely in the first tenant in tail who comes into me, and go to his 
representative. Folep v. Burnell, 1 Vaughan v. Burslem, 

3Bro. C. C. 101. 

(5) ZColcs V. Hancock."] Devise to trustees to permit T. C. t« receive 
ihe rents for his life, and after his death to sell the estate and divide 
the money amongst all and evtry the child and children of T. C. 

N .3 


[ 16«3 

Devise to 
cliildrea 
yet un- 
borti.] 



IfiG 


SiiOillid* Form and manner. 


So where a tnati conveyed a term for SOO years* upon trust to 
raise 1500/. for such child or children as he should have living 
at his death; and died, leaving no child, but his wife enceinte of 
a daughter, which was after born: it was decreed, that this 
daughter was a child living at his death, within the meaning of 
the tnist. And the direction of a trust is not so stricUy con¬ 
strued as the limitation of an estate at law; and in LuttereVs 
case, in time, a bill was brought on behalf of an 

invent cn ventre sa mere to stay waste, and an injunction was 
granted. Hale and Haley Prec, Ch, 50. 

And by tlie 10 & 1 W. c. 16. Where asiy estate shall, by any 
maiTiage or other settlement, be limited in remainder to, or to 
the use of the first or other sou or sons of the body of any per¬ 
son lawfully begotten, with remainder over to the use of any 
other person; or in remainder to, or to the use of a daughter 
lawfully begotten, with remainder over to any other person : 
any son or daughter of such person lawfully begotten, that shall 
be born after the decease of Ins fiither, 4nay by virtue of such 
settlement take such estate so limited, in the same manner as if 
born in the lifetime of their father, although there shall happen 
no estate to be limited to trustees, after the decease of the father. 


at the age of twenty-one. Sir L. Kenyun M. It. decreed that a child 
horn after the death of testatrix shall take. Congreve v. Congreve^ 
J Iho, C. C.5‘J0. 

[Under a devise “ to all the children oi' A. except il.,” a posthumous 
clnld is entitled. Clark Blake., T. 1795, 2 673. 2Bro.C^C. 

.‘J20. So where A, devised lands to be sold for increase of children’s 
portions, a child born since the will shall have a share. Coles v. 
Hiiucocky 2 Cka. II. 211, So where A. gave 20/. a-piecc to “ all the 
children of his sister B." this legacy extends to a child born after 
making the will, and before testator’s death; the word “ children” 
comprehending all. Garhland v. Mayot, T. 1689, 2 Vern. 105. 
2 Freent. lO.i. S. C. But where a sum was given to be divided 
among “ children," ail who were born before the time of division 
shall take. Pulsjbrd or Jennings v. Hunter, H. 1792, H Bro. C- C. 
416. And on this general rule, a child by a subsequent marriage 
was included, notwithstanding a strong implication in favour of chil¬ 
dren by the prior marriage. Barrington v. Tristram, 6 Fes. 3451 
So where a specilic sum was given by will among the six children of 
A-f A. had six eliiidrcn at the time, one more was born after tes¬ 
tator’s will, but before a codicil: the seventh takes no share. Skerer 
V. Bishop, 4 Bro. C. C. 55. A bequest to the child of which an 
unmarried woman is enceinte, without reference to any reputed father, 
is good, for the object is sufficiently pointed out by the description. 
Oordon v. Gordon, H> Iftlfi. 1 Meriv. II. 141. Kvans y. Massey, 
K Pri. It. 22. S. r.; and sec IVilkinson v. Adam. 1 I. Sf B. 4-16. Earle 
V. mison, 17 FW.52S..'] 
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U> preserve the contiogent remainder to such after>born children 
until they shall come in e&se. (c) 

T, \ \ G. 2. Jones and Fulham. The testator, being possessed 
of a term, devised it in these words: “ To my wife for her life; 
“ and after her decease, to such child as niy said wife is now sup- 
“ posed to be with child and ensient of, and his heirs for ever: 
“ Providcid always, that if such child, ns shall happen to be born 

as aforesaid, shall die before it has attained the age of 21 
“ 3 'ears, leaving no issue of its body; then the reversion of one- 
“ third part to my said wife, and the other two-thirds to mv 
“ sisters.” The testator dying within a month after, the wire 
entered, and enjoyed during her life, but had no child or mis¬ 
carriage. And upon her death the question was, whether, as 
no child had ever been bom, the remainders, limited upon his 
dying under 21 without issue, could take effect And after 
several arguments, it was held by the court of king’s bench 
that they might; that though formerly there had been opinions 
to the contrary, yet according to the law now settled, tlie devise 
to the infant en ventre sa mere was well limited, and if any child 
had been born, would have passed the term accordingly. Secondly, 
that though no child was ever born, yet the remainders are not¬ 
withstanding good; for there being no devisee, the devise, though 
void only ex j)ost Jacto, falls to the ground as much as if it had 
been void in its creation, and this lets in the remainders imme¬ 
diately: tliat though the clause by whicli the remainders are 
limited is in words, strictly speaking conditional, yet they do 
not make it a condition, but only a limitation. Lastly, that the 
contingencies must happen within a reasonable time; and there¬ 
fore it may well operate by way of executory devise. And they 
said they had seen the decretal order in the coui't of chancery, 
by which it appeared that the same question, arising upon this 
same will, and concerning the same premises, came before lord 
Harcaurt; and that he was of opinion, tiiat the devise over of* 
the reversion in thirds to the wife and two sisters was good, not¬ 
withstanding the wife was not ensient widi any child. Vin. De¬ 
vise, h. 53. 

25. The father settled a lease, with reference to his will: in 
which he gave 500Z. to each of his daughters, to be paid at the 


(c) Id Reeve v. Long, Salk. 228. 3 Lev. 408. The objection, that 
there were no trustees to preserve contingent remainders, and that 
therefore tlie freehold must be in abeyance, prevailed in the opinion 
of ail the judges. The house of peers, perhaps influenced by the 
hardship of the case, reversed the judgments of the courts below, 
and soon after procured this statute to be passed, to settle the point. 
See Ltd. Ken^ous opinion in Lancashire v. Lancashire, 5 T. Rep. 60. 
See also i 7'. Rep. 634. Hargr. Co. Lit. 298. n. Bui. N. P. 105. 
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age of twenty-one; and if any or oil died before that age, then 
to others ji but devised no mainteftanee to them till their portions 
became payable: By the court, A maintenance cannot be decreed, 
because of the devise over- ' 1 CAdr«. Cas^ 249. 3 Salk. 127. 

But if there is no devise over, the court will decree a main- 
tenance'in the meantime: Thus in the case of Harvey and Har^ 
vey, E. 1722, the father sei^ied of a real estate, and possessed 
of a personal estate, and having several children, devrseth all his 
real- and personal estate to his eldest son, charging the sanM 
with 1000/, a-piece to all his younger children, payable at their 
respective ages of twenty-one ; but in the will no notice is taken 
of maintenance for the younger children in the meantime. The 
younger children bring their bill, in order to recover interest, or 
some maintenance during tljeir infancy. Upon which the master 
of the rolls, having taken time to consider of the case, and hav¬ 
ing been also attended with precedents, deci eed, that the younger 
children should recover maintenance. He observed, that these 
being vested legacies, and no devise over, it w’ould be extreme 
hard, that the children should starve, when entitled to so con¬ 
siderable legacies for the sake of their executors or adminis¬ 
trators, who in case of their deaths would have the said legacies: 
That in this case the court would do, what in common pre¬ 
sumption the lather, if living, would (nay ought to) have done; 
which was, to provide necessaric.s for his children. 2 E. Will. 22. 

26. U is usual in wills to devise all the household stuff; by 
which words plate about the house, and not for ornament, passeth; 
but books, cattle, clothes, coaches, com, carts, ploughs, waggons, 
and any thing fixed to the freehold, w ill not pass by that word. 
iStt/w. a. 185. 

27. By a devise of household goods, plate will pass. 2 Vem. 

628. 3 Afhpis, 370. 

'i. 1727, Nichols and Osborne. The testatrix devised all her 
houseliold goods to J. S. The question was, whether by the 
devise of the household goods the plate should pass. Though 
it was reporteil on a reference to a master, that there were mani¬ 
fest intentions and declarations of the testatrix, that she did not 
intend the plate should pass; yet the master certifying that the 
plate w'as commonly used in the house, all die evidence touching 
tile intention of the party w'as rejected, there being a complete 
and plain will in writing, which must not be altered or influenced 
by parol proof. 2 P. Will. 419. (9) 


(9) S.P. In MaSters\. Masters, E. 1713,1 P. /rw.«.424. See Lillcoit 
\. Comptoiii 2 Vern. 6S8. Nicholh v. Osborut 2 P. Wnis. 420. Snetson 
v. Curoetl, 3 Atk, 370. KtHley v. Potuletl, Ambl. 605. Bequest of “ the 
use of a house with ail flic lurniturc, stock of carriag*'.^ and horses, 
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If tt man cleviseth ISiOO/. to J. S., rtnd hy ^neral worik de- 
viseth ail his gcMKis, chattels* ami household goods in and about 
his house to the said J.^.;=*nonevH| the house will not pass, he 
having a particular legacy devised to him. iStEtma. 185. 

By a devise of Jewels, plate, pictures, medals, ^nd furniture; 
it was decreed by lortl Mardmckey tliat a library of hooks did not 
pass under the word “ furniture.” 3 Aik, 202. (d) 

28. It is usual likewise to devise all the goods moveable and ** All 
immoveable: Now by the civil law, actions and rights of actions 
pass by the word “moveables,” especially when the words of uni- implies, 
vei’sality are repeated in the will; as, I give to T, S. all my move- 
able goods and inimoveable, of what kind soever, or wheresoever 
found. iSWn. n. 185. 

One deviseth all his goods; and whether a debt by bond 
passed to the devisee w'as the question: Decreed by lord chan- 
cellor Co'iTper that it did; that these words seemed at common 
law to pass a bond, and to extend to all the personal estate; but 
this being in the case of a will, and a will relating to a personal 
estate too, it ought to be construed according to the rules -of the 
civil law: now the civil law makes bona mobilia and bona immo- 
hilia the membra dividerUia of all estates: bona immobilia are land, 
bona mobilia are all moveables; which must extend to bonds; 


and other live and dead stock, for life:” plate was held to pass, but 
not wine and books. Pottery, Tournayt 3 ritrs.311. By the words 
“ other effects” in general, is meant effects ^uadem generis: and 
money therefore cannot be said to be ejnsdem generis with plate, linen, 
and household goods; neither can stock” be held to pass by the 
name of money. Hotham v. Sutton^ 15 Ves, 326. Boon v. Cornforthy 
2 Ves, 277. S. P. As to the word “ things,” see Boon v. Comforth, id. 
But a bequest of the furniture and pictures at the houses of //., 
and C'., will not pass plate which the testator constantly used, and 
removed with him when he went from one house to another. Frunhlyn 
V. K. of Bnrlinglony Pre. Ch. 251; S. C. reported conlray in 2 Vem. 
,512. As in Jesson v. Essingtony Pre, Ch, 207. See also Laud v. 
DevayneSy -1 Bro, C, C, 537. contra; and see note (^). 

(d) \_Bridgman y, DovCy Kelly y. Povdetiy Ambl.B05,S,P,1 Under 
a bequest of household furniturey plate in the house at the testator's 
death, whether in common use or not, if suitable to the rank of the 
testator, pictures hung up, linen, and china, will pass; but books in 
a library will not. Sir G, Kelly v. Povdetty Amb. 605. Neither will 
jewels occasionally worn pass by the bequest of a cabinet of curi¬ 
osities,” although usually shewn with it. Cavendish v. Cavendishy 
1 Bro,[C. C. 4f67. 1 Cox, 77. Where current coin is curious, and 
kept with medals, it shall pass as such. Bridgman ▼. Dove, ll^vise 
of furniture at A.y' part is removed by devisor to B. : tiiat will 
not pass. Heseliine v. HeseUine, 3 Madd, R. 276.3 
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and thwefore by the devise of all the testator’s goodS) a bond 
taust.pasg. 1 P. WilU 5i67. (e) 

By a devise of all his goods, ^ lease for years will pass, if 
tliere be not some other circumstance to guide the intent of the 
devisor. .&W».a200. 

But where a man devised to his niece ail his goods, chattels, 
household stuffs Jurniture, and other things vihich then were, ov 
should be in his house at the time of his death, and died, leaving 
about 265/. in ready money in the house; it was decreed, tliat 
this ready money did not pass; for by the words other things 
jsball.be intended things of like nature and species with those 
.before mentioned. M. 1729, Traffirrd and Berridge, 1 Abi'. 
Eq. Cas, 201. 

So where a man devised so ifiueho^hispei'sonalesiateasshmdd 
be and remain on such an estate at his death ; and there were, 
amongst other things, corn, household goods, plate, and 400/. 
in, money; it was decreed by the lord chancellor Hardmcke, 
that all stock on the &rm, live and dead, and all stores on the 
lands, did pass, but that the 400/. did not })uss by the devise. 
Incledon and Northcotc, Mar. 2.1746, 3 Atk, 437. (g) 


(e) But where the testator gave to “ R. M. all his goods and chat¬ 
tels in Suffolk,** and died, having goods and chattels there, and also 
in other counties, lord Thurlovo C. held that a bond found in Suffolk 
did not pass, because though accounted inter bona nolabilia of the 
diocese where it is found (1 Ro. Ab. 909.), being a chose in action it 
has not the locality which can attach ic to a particular place. Moore v. 
Moore, l^ro.C. C127. See also Chaptnany. Hart, 1 F«.27I.; where 
lord Hardxoiche says, that such a devise relates to the death of the 
testator; and the goods if removed before, (except contingently, as 
for fear of fire, or by the owner being ordered from ship to ship,) do 
not pass. See also Green v. Symonds, 1 Bro» 129.; [and see 111. note.] 
(g) But ready money in a house, (including bank notes,) if not an 
extraordinary sum, will pass by a devise of ail things in the house. 
Free, in Cha.^. Chapman v. Hart, 1 Fes. 271. \^opham v. Lady 
Aylesbury, AmbL 68. S. P.] Stuart v. E. of Bute, 11 Ves, 657. 

[Again in Timesaell v. Perkins, 2 Atk, 103., a gift of “ plate, jewels, 
linen, household goods, and coach and horses, will be confined to 
things of the same nature; and notes and bills will not pass by such 
wor^.. See I P. IF. 303. 2 Fe^. 279. ^Atk.WZ, Kor will a devise 
of ‘*an household goods, and all implements of household,” pass the 
malt, hops, beer, ale, and other victuals in the house ; or the guns 
and pistols, if used as arms in riding or shooting game: but the clock, 
if not fixed to the house, will pass. Slanning v. Style, 3 P. Wms, 
3514. China” passes under the word “ f»ri»itiire,” unless in a 
bequest by a shopkeepr. Hele v. Gilbert, 2 Ves. R. 430. “ Run¬ 
ning horses” pass unaer all goods and cliattels soever, in and 
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ISo where a man devised to his wife all ^is kouxehold goods and 
other goods, plate, ajid stock, •within dom s and •without, ai:^ be¬ 
queathed the residue of his personal estate to another, it was 
decreed, that the testator’s ready money nnd bonds did not pass 
bv the word goods: for if the words were to be taken in so large 
a sense, it would, make void tlie bequest of the residuum; and 
therefore the words other goods should be understood to signify 
things of the like nature with household gmds, that the whole 
will might have its effect. . 3 P. Will. 112. 

29. Chattels are of two kinds, real and personal. Heal diat* Chattels, 
tels are such os concern or savour of the realty; as terms for 
years of land, the next presentation to a church, and the like. 

Chattels personal (which are what are commonly to be under¬ 
stood when goods and chattels are given by will) are properly 
things moveable, which may be annexed to or attendant on the 
pei’soH of the owner, and carried about with him from one part C 1 ^ 3 
of the world to another. Such ai’e animals, househeffd stuff, 
money, jewels, corn, garments, and every thing else that can 
projierly be put in motion, and transferred from place to place. 

2 Blackst.b.2. c,2^. 

By a devise of all his chattels, the devisee shall not have glass 
of the windows, wainscot, tables dormant, fats in the brewhouse 
fixed to the freehold, nor furnaces, nor the box or chest where 
the testator’s evidences are; nor doves in the dove house, nor 
fishes in the pond, nor deer in the park : for these things belong 
all to the heir. Curs. 281. 

30. If a man seised of land for life, or in fee, or in tail, in l>and,” 
his wife’s right, or his own, sows it with corn or any manner of 

grain, and dies beiore severance; it shall go to the executor of iogthereon, 
the husband, and not to the wife or heir that shall have the land. 

Went. 59, 214- 2 Inst. SI. Hob. 132. 

But where a man was seised of land in fee, and sowed the 
land, and devised the same, and died before severance; it was 
adjudged, that in this case the devisee should have the corn, 
and not the executors of the devisor; for the devisee, in relation 
to the chattels belonging to the land, is put in the place of the 
executors, by the words of the will. 20. Jd. Spenceids cas^ 

Winch. 51. Swin.a. I S3. 

So if a man seised in fee sows copyhold lands, and surrenders 
them to the use of his wife, and dies before the severance; k 
seems that the wife shall have the corn, and not the executors 
of the husband: for this is a disposition of the corn, it being 
appurtenant to the land: and since the husband hath disposed 


about the dwelling-house.’* Gower v. Gower, AmU.3\% 2 Eden. 

201 .] 
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uf it during-.his life, it caniiQi go.to -his executors. 1 RoWs Ah\ 
727.V ' 

And the reason why the corn passetlr tp the donee .as apper** 
mining to tlie soil when the propcarty of ihe soil alters, wd yet 
shall not, descend to the heir, as a}>pertaiuing to the soil wheu 
tho property of the soil renrmips in the first .owner, is this: Be« 
cause every man's donation shall be taken most surongly against 
himself; and therefore it shsdi pass not only itself but 

the chattels that belong to the land. But no chattels can de$cmd 
to the heir, and therefore they go to die executor. Gilberts 
Law of Evid, 250. 

So if land be sold, the corn growing shall go to the purcliaser 
of the land, unless specially excepted* Went. 59. 

£ 172 3 A person seised in fee sows the land, and after grants it to 
A. for life, remainder to B .; A, enters, and dies before the corn 
is severed: His executors or administrators aliall not liave the 
crop, because he was not at any charge or industry, but B, 
shall have it jF2o5. 132. 

Generally the distinction seemeth to be, where the estate is 
determined by the act of the party himself, and where it is de¬ 
termined by the act of another. 

And therefore Littleton saith, if the lessee, being tenant at will, 
sow the land, and the lessor after it is sown, and before the corn 
is ripe, put him out; yet the lessee sliall have the corn, and 
shall have free entry, egress and regress, to cut and carry away 
the corn, because he knew not at what time the lessor would 
enter upon him. Otherwise it is, if tenant for years, who know- 
elh the end uf his term, sows the land, and bis term ends before 
the corn is ripe; in this case, the lessor, or he in the reversion, 
shall have the corn, because the lessee knew tlie certainty of his 
term, and when it would end. Litt. $ 58. 

Aud the reason why the tenant at will shall have the corn is, 
because his estate is uncertain; and therefore lest the ground 
should be unmanured, which would be hurtful to the ])ul)lic, he 
shall reap the crop which he sowed in peace, albeit tiie lessor 
doth determine his will before it be ripe. And. so it is, if he 
roots, or sow hemp, or flax, or any other annual profit; if after 
the same be. planted, tbe lessor oust the lessee, or if , the lessee 
dieth, yet he or his executors shall have that year's crop. But 
if he plant young fruit trees, or young oaks, £^es, elms, or the 
like, or sow the ground with acorns; there the lessor may put 
him out notwithstanding, because they will yield no present an¬ 
nual profit. — And this is not only pnxjper to a lessee at will, 
that when the lessor determines his w'ill, the lessee shall have 
tlie- corn sown; but tp every particular tenajit that hath an 
estate uncertain. And therefore if tenant for life soweth the 
ground and dieth; his executors shall have the corn: for that 
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his estate was uncertain, and determined by the act of Ood.*— 
And the same law is of the lessee for years of tenant fo)' life. — 
So if a man be sei^ of land in the rt^i rf his noife, arid soweth 
the ground, and he dieth, his executors shall have the corn, 
and if his wife die before him, he shall have the corn. But if 
husband and wife be joint tenants of the land, and the husband 
soweth the ground, and the land stirviveth to the wife; it is said 

that she shSl ha^e the corn.-So if a woman seised in fee or 

for life sows die land, and then takes a husband, and he dies 
before the severance, the wife shall have the profiLs, and not 
the executors of the husbmd: for the corn committed to the 
grouml is a chattel real, which is annexed and belonging to the 
freehold; and not a chattel personal, annoced to the freehold 
and transferred. And therefore if the husband doth not dis¬ 
pose of it during his life, it l)elongs to the wife, and not to the 
htisbaiKl. —- So if the husbahcl sows the land, and dies be¬ 

fore severance; the wife shall have the third part of the land 
so sown for her dovxr: for she shall be in the best possessfon 
of her husband, above tlte title of the executor; and it would be 
unreasonable, if her husband had all corn land, that she should 
stay for her subsistence for a whole year, till the crop should 
be renewed. — If a man seised of lands in fee hath issue a daugh¬ 
ter, and dieth, his wife being ensient with a son ; the daughter 
soweth tlie ground; the son is born; yet the daughter shall have 
die corn, because her estate was lawful, and defeated by the act 
of God; and it is good for the commonwealth that tlie ground 
lie sown. But if the lessee at 110111 sow the ground with (»m, 
and after he himself determine his will, and refusetli to occupy 
the ground; in that case the lessor shall have the corn, because 
he losetli his rent. And if a woman that holdeth land during hn' 
’widoaohoodi ^weth the ground, and taketh husband; the lessor 
shall have the com, because the determination of her own estate 
grew by her own act. — But where the estate of the lessee being 
uncertain is defeasible by a title paramount; or if the lease de¬ 
termine by the act of the lessee, as by forfeiture, condition, or 
the like: there, be that hath the right paramount, or that en> 
tereth for any forfeiture or the like, shall have the com. — 
So if a disseisor sow the ground, and sever the com, and he 
who is disseised re-enter, he shall have the com, because he 
entereth by a former title; and severance or removing of the 
com altereth not the case: for the regress is a re-continuatiem 
of the freehold in him, in judgment of law from the beginning. 
\Jnst.55. 2/«s^.81. I RolPs Abr.n^’l. 

SI. Gena^lly, by the ecclesiastical law, all conditions against 
the liberty of marriage are unlawful, as being a restraint on the 
natural liMity of mankind, and an hindrance to the propagation 
of the species. 
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tHo if the condition be, that the legatee ciorry according 
appotfttment, arbitramoit, or consent of sotse oAer person, thm 
is rejected as unlawfuL Gifd9lpJiin*s Orpkan^fZj^acj/f ^5. 

[174] But if the conditions are only su^b as wher^jy marriage is nol- 
absolutely prohibited, ‘ but Only in .part I'estrained, as in respect 
of time, place, or pet'son.; th^ sudi conditions are not abso* 
lutely to be reacted. God,OiIj,’^5. 

So if the condition be, not to marry before the Uge of twenty 
years, this condition is to be performed; odierwise, if it is con¬ 
tinued to an unreasonable ler^h. 

So if the condition be, not to marry such a particular person, 
or a widow, or of one particular place, or the like. (^) • 


(4) l^ie ecclesiastical law has borrowed this doctrine froni the 
Roman law, in which the Lex JuUa de Maritandis Ordinihus, intro¬ 
duced by Augustus*, made all conditions prohibiting marriage void, 
and conferred rewards and honours on those who had numerous fami¬ 
lies of children. The necessity of enacting this law we collect from 
the historians and satirists to have been a singular love of celibacy 
which pervaded the rich, who were induced to remain unmarried by 
the respect which was paid them by all who wished to share their 
inheritance. Petronius observes, “ In this city no one educates chil¬ 
dren.*' And in A, Gellius, i. 6., wc 6nd Mctcllus Numidius gravely 
advising his countrymen to marry; because, ** though they cannot 
** live comfortably with their wives, it is impossible they should live 
** without them entirely, and they should therefore prefer their lasting 
** welfare to a short gratification.” So great a corruption of manners 
re(}uired the interference of the legislature. It is agreed that a con¬ 
dition, restraining a person who had never been married, from marriage 
gener^ly, was by this law rendered void, and the legacy vested abso¬ 
lutely ; but a legacy ^o a widow, on condition that she should remain 
a widovoi might be claimed by her if she married within a year, swear¬ 
ing that she did so for the sake of procreating children; but after 
the lapse of the year she was compelled to give security for the per¬ 
formance of the condition. This Justinian altered in his code, 6. S8. 
2. &S., permitting widows in such cases to marry, maritoruni suorum 
interminatione spretd ; though he changed his opinion in the novels, 
and required them in all such cases to give the caulio mulmna, which 
bound ^em to restore the legacy if they broke the condition. Nov. 22. 
c. 43. But though by the Taw of the Digest and Code, conditions 
prohibiting marriage in general were set aside, thus, <Si non nupserit 

si in vmiiitale permanserit,~^si nupserit Titio soil, indigno, — si 
arhitratu Titii n^eril, —Patri si Jilia quam in potestate hahet non 
nupseritf — filio familias pater ^us uxorum non duxerit s Dig. 35.- 
l.passimi and this thougMhe legacy were given over, thus, Titio 
restituat si nubai s lb. 1. 22.: yet the following conditions were allowed, 

1 % 

* T >i# law was also called Pi^>p<ea, :uid in the Code Julia Mis'- 

ceOa : which various names were pitmUily given to different chapters of it. Sec 
C^Jae Pantk. m Cod. 6. 40.; and Ramans, subjoined to CohitCt Lexinyi. 
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- v» Zofon. - Jn tins case, tlie will of the testator con¬ 

tained this proviso : If my wife or daughter should many a 
e^er^vdf them 80 marrying shall forfeit all benefit 
and advanta^ under my ^iU; and dieast&tes given to sudi my 
wife or dau^to* shan so many, shall descend to sudi person 
or persons as would be enthied miider my wil), in the same man** 
ner as if my wife or daughter were dead.^* The court of K. B, 
held such pertaal^snvdnt of morridge to be legal. SJ^as^s M^. 

17a.] 7, , ^ 

Generally in the. temporal couits^ the distinetkm seemedi to [ 175 3 
have been, where the legacy .is devised over to another, and 
where it is not devised over 2 in^the former case it hath been 
held, that the restraint shall be good, so as the legacy shall not 
be due, unless the condition be performed; but in the latter case, 
where there is no devise^over, it hath been held, that the proviso 
or condition is > only in f&n'dr.cMy to make the person careful, 
but not to defeat the 1 Cha. Ca, 22. 1 Vei n. 20. 2 Vem. 

293. 357. (f) 

as appears by the same title; Filia meaj cum nupserit — si cum Tiiia 
nupla erit — si ne^ue Titio neque Seio ncque Mtevio nupserity — si 
Ariciec non nupserity — Titio, si Seiam uxorem duxerit —- uxori, si a 
liberis impuberibus ne (non) nupserity — dum cum Jtlio meo erit-^dum 
cum jilio meo Capita! erit. Dig. 32, 3. 30. § 5. And the reason is, 
that the testator m the latter cases seems to regard the care and edu¬ 
cation of his children rather than to enjoin perpetual widowhood: 
and though a condition restrictive of marriage generally was void, 
yet one deferring it to a certain day, or making it to depend on some 
contingency, if notin fraud of the law, was allowed. Dig- 35. 1. 72. 

§ 5.; laiththe Com,^M. Polhier ad Pand. in Nov. Ord. digesltCy No.33. 

If these restraints on marriage were thought reasonable in the 
civil law, they must appear much more so in ours, which docs not 
provide with equal anxiety against improper and unequal marriages; 
especially as that excessive love of celibacy has not yet been experi¬ 
enced in this country, and it has become the policy of the law to 
protect the property of young persons till they arrive at an age of 
discretion which may enable them to take care of it themselves. 
Nevertheless, in Dong v. Dennis, 4- Bur, 2052, lord Man^eld and 
the other judges agreed, that conditions in restraint of marriage ought 
to be construed witb the utmost rigour and strictness. 

(*) See, however, the case of Scott v, Tylevy post. And note: It has 
been decided that where there is an alternative gifl, as 10 /. a-year at 
all events to a grand-daughter, but if she marries with the good 
liking of trustees, 150/. in lieu of the annuity; if she marry witnout 
such consent, equity will not relieve so as to give the larger portion. 

GiUet V. Wrapt 1 P. Wms. 284. A deWse of the residue has ano been 
holdeo tantamount to a devise over of the specific legacy. Scott v. 

Tylery 2 Bro. C. C. 431. But where the condition of marrying is an- 
n^ed, it is necessary that the marriage should take place to vest the 
legacy, although the consent of particular persons should be dispensed 
with. Garbuf v. Hiltnny I AfMns v. Biccoch, tA 500. 
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.. .AJsoinilie^teqiporal i^o^rts a distiuctioii 13 inade wbens Srpof* 
Uon 13 ciiarged on the personalty, and where is cbat^ed^on 
land. If it is charged on the personalty, .they ^low the rule of 
tbe ecclesiastical court, which hath jui^iction aa to the persoii' 
alty; but if it is charged on land, pf lvhich the ecclesiastical 
court hath no jurisdiction, they follow the rule of tlie common** 
law courts, which on non-performance of the condition will npi 
suder the portion to be raised. (^) In the. case of Harwy and 
Astoru, Apr. SO, 17S7; Sir Thomas Aston, by settlement ^ler 
marriage, created a term in trust by mortgage or sale to. raise 
2000 I. for each of his daughter’s portions, “ provided they marry 
with their mother’s consent; and if either die before marriage. 
“ with such consent, her portion to cease, and the premises to. 

be discharged; and if raised, then to be paid to the person to 
** whom the premises should belongand afterwards by will 
created another trust term to augment their fortunes 2000/. 
a piece more, but stdyect to the condition as in the settlement^ and 
gave the residue over and above 2000/. a piece to his wife: and 
by a codicil created another trust term for the better raising of 
his daughters’ portions. Sir Thomas died, leaving issue two 
daughters. One of them married after the age of twenty-one, 
and the other before the age of twenty-one, and both of them 
without the consent of their mother. Sir Joseph Jclcyl, master 
of the rolls, deci*eed the portions to be paid. But on appeal 
from this decree, the lord chancellor Hardwicke, assisted by the 
two chief justices Lee and Wiliest and the chief baron Comyns^ 
reversed the decree; and ai*gued, first, that it is the right and 
liberty of the subject, who makes a voluntary disposition of his 
own propeity, to dispose of it in what nmnner, and upon what 
terms and conditions he pleaseth. Secondly, tliat it is an 
established maxim of law, that if an estate* in land, or interest out 
of the land, is limited to commence upon a condition precedent, 
nothing can vest or take effect, till the condition is performed. 
And tills is so strong and so settled a point, that altliough the 
previous act was at first impossible by the act of God, or other ac- 
[ 177 ] cident, the estate can never vest. Thirdly, that it is most agree¬ 
able to the rules of equity, to direct the execution of the trust 
according to tlie intent of him who appointed the trust. — It is 
said, that a trust is to be construed favourably, and it is true 
it is to be construed with as much advantage as may be to make 
good and answer the intent and design of tlie party; but it is to 
be construed strictly with regard to the execution of the trust: 
and therefore it would be a strai^e thing, when the trust directs 

{k) Add, Or if it be raised, md tbe condition subsequent be 
broken, will divest the estate. 1 RolL Ab. 418. pi* 6> fry v» PoUer^ 

I Ola. Co. 138. 



time ^i^ugiitei'9 mar- 
rhi^'#i^ h^^no^^'s ^»>n9a!tt, thftt-the court should direct 
them time; Bburthly* thut-a re- 

straiM in the not'Only lawful, but prud^t and 

reasonable; and no dftnscfipehee more Kfcely to ensue from 
than the hindrance of an mOonsiderate or imprudent marriage. 

Omnfnst 744. Cos, Xali- S19* 1 Atk. 361. 

T. 1743, Ptdling onARedd^, By the lord chancellbr Hdrd~ 
wicke: If a legacy be given to a woman upon this condition, 
diatshe marry with the consent of a third person, and there be 
lio devise over in case she marry without such consent; this is 
only to be considered in terforem: but if there be a devise over, 
theny it shall go to wh<^ it is so devised over. 'Ibis rule is 
taJcen ’Trom the civil law, as this court hath a concurrent juris¬ 
diction as fo legacies. But if a portion be to arise out of land, 
and there is no devise m'er, in that case she shall not have it, 
but it shall go to the heir; for the spiritual court hath no juris¬ 
diction as'to lands. There may be some doubt (he said) where 
money is given to be laid out in lands. 1 JVilstm, 21. 

May 5, 1746, Itcynish and Martin. Elizabeth I^ilips by 
her will devised her real estate to her daughter Martha and her 
heirs for ever; and tlien says, ‘‘ If my daughter Mary marry 
“ with the consent of the trustees (therein particularly named) 

“ or the major part of them, signified in writing before such 
** marriage had, then aiid not otherwise I give and devise to iny 
** said daughter Mary the sum of 800/.And after comes a 
clause, “ And I do hereby charge all my aforesaid real estate 
“ with all my debts of all kind, and with all my legacies.” Tlte 
testatrix died, leaving issue the said two daughters Martha and 
Mary. Mary raaiTied Thomas Reynish the plaintiff, without 
the consent of the trustees. And the bill was brought by Thomas 
Reynish, as representative and administrator of Mary his wife, [ 178 ] 
for, an. account of the personal estate, and that the .same might be 
applied in payment of the said legacy of 800/.; and in rase the 
personal estate should not be sufficient, that then the real estate, 
or so much thereof as will make, good-tlie deficiency, might be 
soI(^, and the money arising therefrom applied for that purpose. 

ThiSs case coming on to be heard at the rolls, the personal estate 
not being sufficient, Fortescue, master of the rolls, decreed the 
real esbite to be sold for pav'ment of the legacy. The defendants 
appealed from the decree, and the cause now standing for judg¬ 
ment,\Iord Mard'wicke delivered his opitrion to the following 
eflfeA-: First, I will consider as if it had been a mere per¬ 
sonal fegacy, and payable-out of the'-j>ersonal estate. Seconilly,, 

1 wili*re>Bklep it as .if it had baen'^iarged on the reel estate 
origifi^ly.' "As to the first, I appVeliend, Uiat thUas a 

mere personal legacy, the plaintiff by the rules of the civil and 
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laW) and wycb'lMk^& bten conataat^ 
in thtd oonrtf will've ratided^ theJ)«^^^^p.i|^^Bn^a5tsbli9ked 
rule in the civil law, end has long courts 

diat where a personal legacy is child on condition 

of marrying with consent,^.this is Abt \i0oked on as a condition 
annexied to the legacy, but as a declar^k>n of the testator in tpr^ 
rorem: And indeed the civil law makes such conditions void^ 
notwithstanding the legacy be given over, but that has not been 
received so in this court; but whenever the is given over 

for breach of the condition, the gift over shall take place upon 
this foundation, because it thereby appears clearly that the 
$on to whom it was given over, was in th^ mind .uid cioi]^ 
templation Of the testator at the- time of making bis w^l; but 
in tbe present case there is no su<di gift over. Tlie scctmd omi'* 
sideTation is, what the consequence will be, taking this legacy<a9 
a charge origii^ally laid upon the lands, and not nlerely person^t 
In the will it is first of all a personal legacy) issuing.out of per* 
sonal estate; but then the testatrix afterwards^ at the close of 
her will, charges all her real e.state with all her debts and lega* 
cies. If it had been originally charged upon the land, and given 
upon the condition before^mentioned, it could not have been 
contended that the plaintift' could have recovered it after breach 
of the condition; and indeed it would be contrary to tbe rule 
of the common law (to decree for the pltuntlff), which always 
[ 179 ] favours the heir, and contrary to the determination in Hat-ve^ and 
AsJitmi, for the difference taken there is, that this court follows 
the rule of the civil law, because that was the original juris* 
diction for the recovery of personal legacies; but whenever land 
is in question, or to be affected, this court followeth the rule of 
the common law; and in all cases, whereof this court takes 

X izance of suit, where the original jurisdiction arises in an- 
r court) the j ule of this court is always to follow the Jaw 
that other court; for if this court did not pursue that rule, there 
would be diflereut remedies in diff^ent courts, whic^ would 
create great inconvenience, and the rule right in different 
courts would be different. But though tliis be so in die csercff 
a personal legacy, it is not so in regard U> lands affected or 
charged with legacies, because the property of land must be 
governed by the law of England; and where it ^ a l^^cy enlarged 
upon laud) it must have the same consideration as a devise of 
die land itself would have bad. And I am of o]union, if this 
case stood as an original charge upon land, tbe plaintiff could 
have no right to demand it. But this being an original persfw&i 
tle^cy, the plaintiff' is iutiiled to have an account, of the personal 

estate of the testatrix, but_.not of her real, estate.. But as the 
personal estate may ei^huusted by the payment of debt! and 
legacies, the next question will be, whether this court cannot 
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in a ' ai tn g;H« the {damtiff 

4'iiem^ Aild as the reel estate is ex- 

p^ressly diar^^ti^thof all debts and legaeies, and 
this legacy) b}^e eve^;|Ph$^ has happened, falls out to be a 
charge upon the pemral^ only; 1 am of opinion, that the 
plmntiff ought to stand le the pl^e of such creditoi^ or legatees 
as have received a satisfaction out of the personal assets: And 
to order it so, is the constant rule and practice of diis court. 

3 Atk. 330. 1 WUsorti 130. 

In the case of 'Needham and Vernon, 25 C. 2., lands were 
devised in trust for raising portions for daughters, payable upon 
their marriages with consent of the trustees; but if they married 
widiOQt consent, then to remain over to another. The daughters 
were bid, and never intended to marry, but to lay out their por¬ 
tions in a purdiase of annuities for their lives. And it was held 
that they should have their portions immediately, upon giving 
security to indemnify against the persons to whom the portions 
were devised over.—And the like hath been decreed, upon 
giving security to refund, if the c<mdition should be broken. 

1 A6r, Cas. 111. 

[In Scol^ V. 7j/ler, 2JBro. C.C. 431., the testator Richard Kee [ 180 j 
directed his trustees to purchase 10,0001. South-Sea annuities, 
and willed that one moiety of that stock should be transferred to 
his good daughter Maigaret Christiana Tyler, of whom he was 
the putative mther, at her age of twenty-one years, if she should 
then be unmarried, and the other moiety at her age of twenty- 
five years, if she should then also be unmarried; but in case 
she should marry before twenty-one with consent of her mother, he 
directed certain settlements to be made; and in case she should 
die before twenty-tive unmarried, he gave the 10,0001. to the 
mother, whom he also made residuary legatee, llie daughter, 
who had other property given her by the will, married under 
twenty-one against the consent of her mother, who entered into 
trade and became a bankrupt; and the question was between 
the daughter and the assignees of the motiier. Per lord Thttr- 
l&m C. ^er full argument: An injunction to ask consent is 
^ law&il, as not restraining marriage generally; a condition that 
a-widow shall not marry is not unlawful. An annuity during 
^ n^idowhood; a condition to marry or not marry Titius k 
** good. (/^ A condition prescribing due ceremonies and place 
marriage is good: still more is a condition good which only 
'^dimitt the time to twenty-one, or any other reasonable age, 

** provided it be not used evarively as a cover intending to re- 
^ Ftrarn marriage generally. And it is agreed on all hands, ^at 

(/) Stone V. Theed, 2 Brif. C. C. 243. 
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’**'^bWeV^ wstrietivb of tnAH*ii6g^3 «Hv«h'llte fwacy i# 

“to other uses, the testator shall be deemed to i^egard dwsife 
^ uses. I am of opinion, that tHe '^ughter having married at 
“ eighteen, improvideiilly (fts far' os 'It5>pears)‘'tind against the 
“ anxious consent of the niother, ne^erWne under the descrip* 
“tion to which the gift of the lOjOOO/. South-Sea annuities was 
” attached: it is therefore void, and part of the residue, and be- 
“ longs to the assigneCvS of the mother.”] ' 

S2. If a legacy be given on condition not to dispute the will, 
and die legatee commenceth a suit wliereby he disputes the va¬ 
lidity of the will, yet this is no forfeiture of the legacy, if there 
was probable cause of contesting it. 3 Bac, Abr. 4-79. ' ^ 

And even although there be no probable cause j yet where a 
legatee, or other person interested, hath a right to see the will 
proved in solemn form, his making use of that right cannot (as 
it seemeth) be deemed a disturbance. 

Fj. 1724, Nutt and Burrel, The testator gives to fl. a legady, 
on pain of forfeiture of it in case he shoultl give Iiis wife (whom 
he made executrix) any trouble in relation to his estate. 5. brir^ 
a bill against the wile, for which there was very little colour, and 
amongst other things demands his legacy. The chancellor was 
of opinion that the suit was very frivolous, but would not declare 
the legacy forfeited. Cha. Ca. Ktngy 1. 

But in the case of Cleaver ami Simrliug, T. 1729, a person 
by his will gives a legacy to his daughter, provided that if she or 
her husbaiui refuse to give a release, or put the executor to any 
trouble, tlie same sball go ojxt to her' sista'^Si children. The 
daughter and her Imsband (being within the custom of the city 
of London) sue fbi* her orphanage part. Decreed, that the legacy 
was forfeited; for however it might have been construed to be 
intended only in tetrorrm, yet being devised over, and by that 
means a right to this legacy being vested in a third person, a 
court of equity could not devest it or call it back again. 2 Pcct'e 
Will. 528. 


II. 1710, IVchb and Webb. The father gave a legacy of 40/. 
to his son, tipou condition that he should not disturb the trustees. 
They applied to the court for an execution of the trust, and that 
he might either join with them in a sale, or lose the legacy. And 
it was ilecreeti accordingly, by Harcourt lord cliancelior. 1 
Will. 136. fBut Mr. Coxe, in his note to this case, observes^ 
that such conditions are considered to be merely in ten'orem^ 
and therefore vojd, unless the legacy be given over, as in Ckepoer 
▼. Spurling. Litigation^ in the sense oi the condition, mrans 
vexatious litigatiem, when there is not prohahilis cau$a. See 
_lngran» y. String and others^ 2 Phil, R. 294.J , . . 

Hiings 33. It is said by some, thatif land be devised to one, and ^er 

V A ^ 



will to ^tiptberi they shall 'take It as tenaats. 

GiUf. 159*(1) . f. .r * ; ■ 

But by lord *1^6 l^t ,devise taketb place; the same beinff 

for so much a oountenm^^pf the ^rmer part of the will. And 
of this opini<m was U>m>ffar<^'Wicke In the case of Ulrich and 
above mentiotied, though (he said) the later opinions 
iiave taken it otherwise. 1 Ittsi, 119. 2 Aik, 372. 

But as to this, it seemeth that no certain rule can be laid down; 
but the determination will vary according to the particular cir¬ 
cumstances in each will. 2 Atk, 374. {m) 

34. A devise by one joint tenant of land devisable, which he 
holdeth in fee at his death, jointly with a stranger, is not good ; 
But if such devisor doth survive all his companions, then such 
devise'is good. 219. 

Also a man cannot bequeath by will any of tliose goods or 
chattels which he hath jointly with another, though by act in. his 
lifetime he might dispose of his part; if he bequeath his portion 
tiiereof to a third person, the legacy is void, and the survivor 
shall have the whole, notwithstanding tlie will. But joint mer¬ 
chants are to be excepted out of this rule: for tlie wares, mer¬ 
chandizes, debts, or duties which they have as joint merchants or 
partners, shall not survive, but shall go to the executor of him 
that dies; and this by the law of merchants. I/aw of Test. 188. 
And by liie custom of the city of London, he which holdetli 


(1) Ante, p. 135.; and dictum in Fane v. Fane, H. 1681. 1 Vern, 

It. 30. acc. But a devise of lands to A. is revoked by a devise of the 
same lands to B. a papist: for though the last is void as a will, it is 
good as a revocation. Roper v. Constable, 8 Vin.Ab. 141. n. top^. 2. 
2 Eq. Ab.’n\. pl,ii. Roper V. liadcliffe, £.1714. lOMorf.233. I Bro. 
P. C.450. Where a man devised lands iji fee, and llieii leased the 
same to a third person ; this is a revocation only pro ianlo, Perkins 
v. Walker, M. 1682, 1 Fern. /2.97. Sec Cokes. Bullock, Cro.Jac. 4:9, 
{m) If a testator give a pecuniary legacy to A. by his will, and in 
a codicil also give the same A. a pecuniary legacy, the legatee is 
entitled to both sums, except a contrary intention can be collected 
fVom the will; but if the same specihe thing, as a horse or diamond, 
he twice given to the $ame person, it cannot from its nature be doubled. 
Ridges V. Morrison, 1 Bro. C. C. 389. Hoohy v. Hatton, ib, 390., teiM 
the authorities there cited. [James Semmens, 2 fl, Bla. 313. Ingram 
V. Strong and others, 2 Phdl. R. 312. S. P.] If the same sum of money 
be twice given to the same person in one writing, the presumption is 
that one legacy only was intended. And where, in different codiuls 
to a will, legapies have been repeated in sucli a manner as to shew 
that the codicils were meant as substitutions for one another, the 
legatee has been decreed to take under the last only. But this being 
a question of presumed intention, parol evidence has been admitted 
to prove the contrary. Duke of St. Alban’s v. Miss Beauclerk. 2 Atk* 
636. Campbells.Radnor,! Bro. C,C.9J\. Cooicv,Boyd,2id.S2\, 
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iBasrm wSa 

tn iiondon jolintiy''iv!th otbers^ may'tbdt wk*/^ 
briongeth to him, without any other severance. Privtieg^ JL^pd^ 

’l[^3a t ^ fc-j* * 

■ 85. Generally, if the legatory die h^ore thiJegeuy bfiJuef.ih^ 
legary is extinguished. Insomuch that if the testaM by hts last 
will do bequeath his lands and tenements to a man and his heurS.; 
yet tf such person die beibre the' testator, the devise is merely 
void, and his heirs cannot recover the land by force of the wjUL; 
because the devisee was not in being when the will should take 
effect: and the word “ heirs” in this case is not a designation oilthe 
person who shall take, but a limitation of the estate; lcr:if H was 
a description of the person, then his widow would be endowed. 
Picfwd.3^5, Sunn. 35. 560, Laor of Test. ^30. , : v 

And so it is, if the devisee of a c<^yhold die befere lh$id^ 
visor; notwithstanding the surrender by the devisor of the copy- 
hold to the use of his wilh 5^.445. . 

And so also it is, if the legatee lives as long as the testator, 
but doth not survive him; for they may both die at one instant, 
as in a storm at sea they may both be drowned togothei*, or by 
the falling of a house may both be killed at once: but if 
legatee overlive the testator, even though it be but for a moment, 
the legacy is due, and may he recovered by the executors or ad¬ 
ministrators of the legatee. La’w of Test. 281. 

Jlf. 6 An. Snell and Dee. llie testator bequeathed by his will 
in these words ; 1 give 100/. a*piece to tiie two children of,/. S. 
at the end of ten years after my decease. The children died 
within the ten yearn. And by Cowper- lord chancellor: This is 
a lapsed legacy, and shall not go tx) the executors of the cliiidren: 
For the diversity is, where the l>eqncRt is to take effect at a future 
time, and where the payment is to be made at a future time: 
Wherever the time is annexed to the legacy itself, and not to the 
payment of it; if the legatee dies before the time of payment, it 
is a lapsed legacy in that case. 2^//. 415. 

T. 1721, Bagurell and D)y. The testator, amongst other 
things, bequeathed the surplus of his p^'sonai estate unto four 
persons equally to be divided among them, share and share alike; 
and made A. B. his executor in trust. One of the four residuary 
legatees died in the life of the testator. After which, the testator 
died. And the question being, to whom the fourth part devised 
to tl:e residuary legatee who died in the life of the testator be¬ 
longed; the lord chancellor, after time taken to consider of it, 
delivered his opinion, that the testator having devised hjs residiaan 
in fourths, and one of the residuary legatees dying in bis lifetime, 
tlie devise of that fourth part became void, and was as sq much 
of the testator’s estate un&sposed of by the will: that it could 
not go to the surviving legatees, because each of them had but a 
fourth prut devised to him in common, and the death of the 
fourth residuary legatee could not avail them, ns i» would have 



SStiUmi iSarmiaai ixaHMS9<- 

dtMltf Iwd pf .^Sl^ 

tpgsieevd^ing vin ieatalo)* wopld bave^Mie to 

the survivors;. tmt here tlie residuum being devised in common, 
it was- the the iburth part had devised h> each of 

the foutV'which''couid be increased by the deadi of any of 
them. l!lds share shall not go to the executor, be being but a [ 184 ]} 
bare executor in trust; and a^sequeotly U belongs to U>e tea- . 

Bator’s next of kin, according to the statute of distribatiop; 
and as to this, the executor is a trustee for such next of kin. 

IP. TOO. 

•M. '2 0,2, Page und Pag£, A person deviseth to lus six 
rektimis, all his lands and all his personal estate in trust to 
perform his will, ahd after all these things discharged, dirpctpd 
that idle r^ainder should be> equaUy divided, amongst them, 

and share alike, and made his six said relations exccuto^v. . . 
One of the six legatees died, and then the testator died. The 
quesdorr was, whemer the share of that legatee, who died iu. the 
lifetime of the testator should go to the surviving legatees, as 
part of the rrsidutm; or whether in this case it should go to the 
next of kin of the testator, as so much of his estate undisposed of. 

It was argued, that where there is a lapsed legacy, it falls into 
the residutm of the personal estate generally; but here a part of 
the residuum itself is a lapsed legacy, and consequently undis¬ 
posed of, and ought to go to the next of kin of the testator. For 
the executors are to take nothing ns executors, but as residuary 
legatees. And one of the legatees dying in the lifetime of the 
testator, his share must go according to the statute of distribu¬ 
tions, as undisfiosed of. And so it was decreed. Sir, 820. 

M. 1705, PUiot and Davenport. The testator by his will 
reciting that B. owed him 400/. gave and bequeathed the same 
to him, provided that out of it he paid several particular sums 
in the will mentioned to his wife and children, and the residue 
he freely and absolutely gave him, and required his executor, 
immediately on his death, to deliver up the security, and not to 
meddle with the debt, but to give such relejise as /?., his ex¬ 
ecutors, or administrators, should require. 7i. died in the lifetime 
of the testator. It was held, that the money directed to be jiaid 
to the wife and children was well devised f but as to the residue 
devised to the debtor himself, it was a lapsed legacy, he dying in 
the lifetime of the testator; but it was admitted, U>at if the tes¬ 
tator had said, I forgive such a dcht^ or that my executor shall 
not demand it, or shall release it, that would have been a good 
discharge of t^ debt, though the debtor had died in the lifetime 
of the testatm*. 2 Vem. 521. 1 P. Will. 83. 

T. 17S), Willing and Paine. The testator devised by his 
will 200/. a piece to his children, payable at their respective ages [ 185 3 
of twenty-one; and if any of them died before twenty^ne, then 
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to tko pcotsDo^^e/^^ag to jgK>-40’ clioiiow$4h«^ 
children. One of the childr^ died in tis^^oi^s iiibtiine^ 
' And the question was, whether the legacy iflj^diAd go to the 
surviving children, or should >he a lapsed legi(^'nnd sink into 
the surplus. By the court: The rule is truis^-that where the 
legatee dies in the life of the t^tator, his legacy lapses, that is, 
itla|ises as to tlie legatee so dying; but in this case the legacy 
is well devised over to the surviving children. 3 P. JVtU. 114. (n) 
Devise of a legacy to a person and his assigns; the4^atee 


{Residuary ^ (r) A general residuary clause passes all that is undisposed of, as 
clause.] incase of a lapse. Broturt V. 4 Fes. 708. [And will carry estates 
not in testator's contemplation, unless the will contains special htdtcft^ 
tjons of a contrary intention. Morgan d. Surman v. Surmant \ 2auut* 
It. 289.] Therefore a leasehold house, the bequest of which to a 
charity failed, was .held to pass undei' a general disposition of the 
residue, and not to belong to the next of kin as undisposed of. Shanlev 
V. Bakery 4 Fc.?. 732. 

• Campbell v. French. Testator by his will gave legacies to A. and 
B.y describing them as grand-children of C. and resident in Amcricii. 
By a codicil he revoked these legacies, giving as a rcasoii that the 
legatees were dead. That fact not being true, they were held intitlcd 
on proof of identity. S Vcs. 821. 

Hixon V. Oliver. Testator devised to his wife “ the sum of 300/. 
to be disposed of as she thinks proper, to be paid after his death.*’ 
It was held to be an absolute interest, and tran&niissibie to her admi¬ 
nistrator, she having died intestate. JS Ves. 108. 

Bradletf v. IVestcoli. '’J''e.';talor devi.«C'.l .600/. to his wife, according 
to her appointment by will, and in default thereof to full into the 
•esidue, which was disposed of. It was Jitld tlmt the power of ap. 
pointn)ci\t was not executed such general words in her will as 
“ all my personal estate," &c. and ‘* all iny estate and interest 
therein.” 13 P'rs. i4o. 

Godfrey v. Baxds. Testator bequeathed an annuity over, upon the 
death of the :!nnuitant, to the eldest child of A%i and there being no 
child at Ins death, it was held that an after-born child was not en¬ 
titled. 6 Ves. 43. 

In general where a ?um of money, or residue of personalty, is bc- 
^uca'diod to A, for liie, and then, or if he die without issue, or marry, 
in whole or in part B.’s Icgac)’ is considered as a vested re¬ 

mainder, and transmissible if he survive the testator, although he die 
in the lifetime of A. Finhury\.FiUciny \ IFwi. .563. Atkinson v. Paicey 
I Bro. 91. Barnes v. Alleriy ib. 181, Godviin v. Mundayy ih. 191., 
Monkhouse v. Holme, ib.'.S9H. Alt. Gen v. Crispiny ib. 386. Devisme 
V. McUoy ib. 537. Dansen v. Haxecs, Amb. 276. E. of Salisbury v,. 
Lamhey ib. 383. Benyon v, l^laddisojiy 2 Bro. 73. And if sucli be 
tlie construction of the will, the court will secure the fund, and order 
the produce to be paid accordingly. Green v. Psgx^y 1 Bro.- 1<W. 
BiUsfigs V. iliandetn, ib. 393. Aoudanr. Nelliganj T/'.48y. Infroy Pay- 
ment f legaciesy 4. ‘ 
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b»ve ife as a56^;*ee in Iswi i So&^s jlbf^^QlS, ^ ' 

•irWbere thtrifrjyy is -amditionalf t^ lefioey i$ not due^ ftfUil the 
omdititm-he : And therefore the legatee die before 

the condition -K’^rfc^mech the legacy is extinguished; except 
in socnc iew cases. L/Ofm ^ 251. ’ - ' 

If A legacy be given to a pa 3 rable at bis age of twen^ 

one years, and the child dies before he attain that age; though 
the administrator of the child is entitled to the legacy, yet he 
shall not have it till such time as the child, if he had lived, 
would have attained his age of twenty-one years. 2 Venu 199. 
I P. WiU. 478. 

. Jkit if a legacy be devised to a diild, payable at his age of 
twenty-one years, and if he dies before that nge, then the legacy 
to go over to another; in this case if the child dies before he 
attains the age of twenty-one, the second legatee shall have 
the legacy immediately. 2 Vem. 283. 2 P, WilU 478. Viner^ 
Sjcvhe^ G. d. 35. {Lamidij v. TViUinms.) 

< So if a legacy be given to an inlant, to be paid at his age of 
twenty-one years, and the executors to pay interest for it until it 
becomes payable: if the inlant dies before twenty-one, it is due 
presently to the executor or adnjinistrator of the infant: but if 
no interest was to be paid for it, then it shall not be paid until 
such time as the infant would have come to twenty-one in case 
he had lived; because there it is a benefit the testator intended 
to the executor by keeping it in his bands; but in the otlier 
case it would be none, when interest was payable. 2 Fi'ccin, 64. 

So where the testator becjiiealliecl to an infant 1000/. payable 
at twenty-one; and in the meanlinic the infant to have the 
yearly sum of 20/., not amounting to the interest of the legacy 
given him. The infant died before twenty-one. It was held by 
Uaymovd chief justice, tjelryl master of lliu rolls, and Pyre chief 
justice, that the executors of the infant should wait for their 
legacy, till such time as the infant, had he lived, would have 
been twenty-one; it being unreasonable tliat the executors of 
the infant, standing in his places, should be in a better case than 
the infant himself w'ould have been, had.he been living; and it 
was to be presumed, that the testator had made a computation 
of, bis estate, and considered when the same would hear and 
allow of the payment of this legacy; and that no reason could 
be given why an uncertain accident should accelerate the pay¬ 
ment of this legacy before the time, which was at first intended 
for that purpose. 2P.Will.S^5, {^Chester Painter, {py] 

(o) Joseph Smith gave all his personal estate to his wdfe upon the 
following considerations: inter «/. that ai the decease of his said wife, 
or if she should marry again, 50()/« be paid to his sister Sarah Smith 
out of the aforesaid estate, within six months after her decease or 
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^■Geimfailp^fty'toib^ coasidktedi Hi^isthtTiiihB tinw be joiaid 
to tbe substance of tbe legaty,‘<^ to the j^menbi be jmned 

■to.the .jr/ds^ce of the i^;acy^ and the l^atM^ffidarb^ore the 
day^ the legacy is gone; as if the testator gieovro^f: 100 ^ ^vken 
he bettneth to tbe age of twenty-one years, snd'9. dieth before, 
the legacy will not go to his executors or administrators r Bdt 
C 3 >f the day be joined to the payment of the legacy, tlie executors 
or wlmiBistrators of the legt^e shall have the l^acy, tho^h 
the legatee die before the day; as if the testator b^ueadi 100 /. 
to B 19 and wills that it shall be pmd to B, when be attains the 
age of twenty-one years; yet his executors or administrators 
may recover the legacy when the time is expired that should 
faave.attained that age if he liad lived. Ltcan of TetL 232, 2 S 8 . 

And this is agreeable to the rule of the civil law,-whkdi^ is, 
that if a legacy be devised to one generally, to be paid or', pay- 
jfole at the of twenty-one, or any dtl^ ege; ydt -^is Is 
snch an interest vested in the I^;atee, Chat his executor hr 
administrator may sue for aiid recover it; for it is deJahtm in 
pra^entiy though solvendtm inJutteroy the time being annexed tx> 
the payment and not to the legacy itself: So if the legacyis 
made to carry interest / though Che words to hepaidy otpayaJAcy be 
omitCed, it shall be an interest vested. But if a legacy be 
devised to one at twenty-one, or if or •when he shall attain' the 
age of twenty-one, and the legatee dies before he attains that 
age, the legacy is lapsed. But where the legacy is to arise out 
of a r€(d estate; this, by the better authorities, shall not go to 
the representative of the legatee, but shall sink in the inherit¬ 
ance for the benefit of the heir, as much as if it was a portion 
provided by a marriage settlement. But when the legacy is to 
be paid out of a personal estate, the above distinction hath been 
allowed of; and Cawper lord chancellor said, that though it was at 
first intioduccd upon very slender reasons, and probably upon no 
other but from a constant willingness in the civil law to stretch 
in fovour of a particular legatee, against the residuary legatee, who 
went away witli the whole surplus of the personal estate; yet as 
the chancery hath now a concurrent jurisdictiem with the spi¬ 
ritual court in matters of this nature, he thought it highly 
reasonable diat theiBi|tbduld be a conformity in their resolutions, 
that die subject might have the same measure of justice in which 
court soevw he sued. Law of I'esL 242, 248. 

So in the case of Boycei and others against Cotton and otherSy 
Kov. 24. 1733. It was said by the lord chancellor Hardwickey 

marriage. Sarah Smith died, living the wife: and the^court of 
exchequer held that the legacy was not given till after the wif^s 
death or, second marriagp, and therefore lapsed. Norris v. Hitth- 
toaitey 1 C. C. 132. • 
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/tbafe B!BlMedy ’4vteHite^'tHe. pOfUiih'diiitged spen <Und 

.be igiven without interest, by:, deed or by will, if tbe 

person dies^ftinfb. tbe age at which it becomes payable, it shall 
sink-into th&e^lil^ 1 l\Atk^&5St * 

M. 1682. and STnith. The testator devised 100/. to 

ilia dai^l^r for her portion, char^able upon a real estate, mid 
payable -at twenty^one and the daughter died before twenty- [ igs rj 
one: the portion shall sink in the land. But it is otherwise, 
if no dme had been limited for the payment of thefmrtion; for 
in that ease it goes to the executor of the daughter. Aad Uieve 
is no difierence, whether the portion is secured by settlement or 
-by will, if it be to be raised out of a real estate, and die party 
<&s before it is payable; £»: in either case it sinks m the.lands. 
.^y£m,92* . 

JL 1690, Nhr/bllt.^aidGuil(ffM,, The testator by will charged 
bis hinds with 6000^ for the ^ild his wife was then ensient wkh, 
if it proved a daugiUer.; with a clause of entry €or non-payment. 

*'A dat 2 |^iteras'bQrh; who dies. It was decreed, that the 60CK>2. 

<^ould not be raised for the benefit of her administrator. 2 yem. 

208. , 

^ Jf. 1684*, Bartholomew Meyediih, The testator devised 
lands to be sold for payment of portions to younger cliildren, 
and one of the children dies after the portion was payable, 
though before the lands sold. It was held that it being an inte¬ 
rest vested, his administrator should have it. 1 Vcm, 276. 

E. 1701, Jackson and Farrand, The testator by will gave 
SOO/. to his daughter, to be paid by his executor at the age 
of twenty-one out of Iiis personal csftite and the rents of his real; 
and if not raised by that time, the executors to stand seised and 
take the rents till 500/. is raised; and after payment gives the 
land to his son. The daughter marries at ei^teen, and dies 
under twenty-one, leaving issue a daughter. The husband takes 
administration. It was held, that the portion should be raised, 
and that by a sale, though the land would produce little more 
than the 500/. 2 Vem, 424. [But this, lord Hardwike. said, 
is an anomalous case, and no stress ought to be laid upon it. 

Ijf/A. 556.] . ; . 

H, 1740, Ixfwther and Condon. Tl^^mas Condon, esquire, 
by his will gave unto his daughter IDidna Condon the sum of 
1000 /., to be raised and paid unto her, immediately after the 
decease her mother, out of her mother’s jointure lands, with 
■ interest of six pounds in the hundred irem the death of her 
mother till the same should, be paid, 'rhomas Condon dies. 

After which, his daughter Diana intermarries wdtii sir William 
l^wtber, and dies In the lifetime of her mother. Last of all 
the. mother dies. And sir William Lowtber, os ^punlstrator 
to his wife, trings his bill for the recovery of the 1001^ It was 
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inriMed'bydefendant ^cbe helr‘«tthe aekl 
Was to be Teised and paid oat of the ^nds^ nnd die late lady 
C 189 ] Ix>wtherdied be&>re the time when this svmijaecame payable, 
namely, before the death of her mother the widow, the 

same oaght to sink into the estate for the benefit df^he heir, and 
ou^ht not now to be raised. By Hardwicke lord chancellor ; 
It ts clear, if this were to be paid out of a personal estate, it 
would Imve becm transmissible to an administrator: It is indeed 
true^ that fohath been an established rule in general, as to. real 
states, that where a legatee dies before the time of payment df 
the legacy, it shall sink into the estate ; but wkh r^^ard to por< 
tkms or fortunes for daughters, the circumstance of the legatee 
is to be considered ; as where a portion is given to one irame* 
drately payable when she attaineth the age of twenty-one oi^ 
marrieth, and such person dieth before either of the contiugen*^ 
cies happeneth, it ought to sink, because the legatee wanted no 
personal provision; but in this case, as lady Lowther was 'mar>* 
ried, and lived married for some years, there is the less reason 
that it should sink. And it was decreed, that this was an interest 
vested, and as such transmissible to the administrator, and tW 
legacy should not sink into the estate for the benefit of the heir 
at law. [But this determination was upon particular circum¬ 
stances in the will, manifesting an intention that the portion-ih 
this event should not sink into the inheritance, but be transmis¬ 
sible ; and particularly because the remoteness of tlie time of 
payment did not arise irom the circumstances of the persons, but 
of the estate; the legacy being ordered to be paid os soon as 
the estate should be disincumbered. And upon the same ground, 
the like was determined afterwai’ds in the case of Shermcni and 
CoUius^ Feb. 4. 1745, 2 Atic, 127. 130. S Atk. 319.] 

But it is said,' if a legacy be chargeable both upon the real 
and ])ersonal estate; then so much tiiereof as the personal estate 
will extend to pay, shall go to the executors or administrators 
of the child; for in such case, us far as the executor or admi¬ 
nistrator claims out of the personal estate, he shall succeed ac¬ 
cording to the rule of the spiritual court where diese things are 
determinable, although the infant legatee dies before the por¬ 
tion or legacy becomes.;d^ie: but so far as such legacy is charged 
upon the land, the co^iit'bf chancery will not countenance the. 
loading of an heir, merely for the braefit of an administrator. 

1P. WiU, 276.601. ' . { 

[ 190 ] lo the case of Van and Clark^ July 1, 1739^ lady Craven- 

devised to Godfrey Clark (whom dso she made executor and; 
residuary legatee) her messuage and tenement in Lincoln’s-Inn- 
Fields, and all her real ntid personal estate not otherwise dis¬ 
posed of, to the intent that out of the said real and persxsaaV 
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Gsfiit^^ji^ttedv-.heciteilreial^lft^aoUs mig)it bfrpaid? Amongst 
which,, she gatve^ta Thomas Lewis, to be paid within one year 
and a'half decease^ 2000/. in . trust atMl fi:>r tlie use. of ) 

his daughter Mary Lewis, to be put out at interest, and the 
principal and%terest to .be paid to iier at her age of eighteen, 
or inarriage, which should first happen. Thomas Lewis died 
in the lifetime of tlie testatrix. Mary Lewis died about iiatf 
year after the testatrix, unmarried. The representative of Mary 
brought his bill to have the 2000/. paid to him. 'Jnie defendant 
Clark admitted personal assets sufficient, but submitted,to the 
court whether the plaintiff was intitled, and insisted that the 
house in LinculnVinn*Fields was in the first place charged with 
this, and that it was not a diarge merely on the p^sonal estate, 
but on the mixed fund of real and personal; and therefore the 
legatee dying before the day of payment, it ought to sink. By 
the lord chancellor Hardmcke: The infant dying before the time 
of payment to the trustee, I am of opinion, makes .this legacy 
not raisable for the benefit of the plaintiff her representative. If 
a legacy is given out of a personal estate payable at a certain time; 
or if given at a certain time, and interest in the meantime; it is 
a vested legacy. But the rule of this court as to legacies out of 
req.1 estates is otherwise; for if given nt a certain time, or pay¬ 
able at a certain time, yet if tlie legatee die before the lime is 
come, it sinks into the inheritance. So when u legacy is given 
out of a mixed fund of real and jicrsoiial estate, at a certain time, 
or to be paid at a certain time; the construction is the same as 
if given out of a real estate only. There is but a slight differ¬ 
ence between the cases of legacies given at a day, or payable at 
a day; but the distinction is adhered to, only to give a consen¬ 
taneous jurisdiction with the ecclesiastical courts; nor is there 
any case that 1 know of to wnrmnt a distincifon; between lega¬ 
cies given out of a mixed fund oi‘ real and personal esLate, and 
out of real estate only. If the inlant hud survive<l the year and 
half (for the deatli of the trustee makes no distinction) it would 
have been extremely clear she would liavc been intitled to the 
legacy; and if then she had died before eighteen or marriage, 
her representatives would have been intitled. But if this hail [ 191 ] 
been merely personal t as she died withjtf/^)e year and half, her 
representative could not have been intlusd;. for the whole gift is 
in the direction of the payment;.w'hich makes that the substance. 

In the present case, it is not a legacy merely out of a personal 
estate, but out of bolli funds, and the real chargeil in tlie %st 
place on the estate in LincolnVInn-Fields. And this construc¬ 
tion is more agreeable to the intention of the testatrix, as the 
sum was intended clearly ns a portion for Maty: And the court 
always goes as far as it possibly ican, to binder the raking 
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poitiont land>lbr <he^bcttefit><ift 

540. (p) ■ .i-r.; : '■ i !'■>■■■ 

36. Tlae questkm, how &r the executor di^be indded to die 
surplus, although he be not by ths express words of the will 
appointed'’residuary legatee, 'hatb been long lit^ated, and re* 
ocaved a diversity of determinations. r^ '; - ' 

In the case of Foster and M. 1667, the testator /derised 

particular legacies to bis children, and grandcbildreiiy «id 10?. 
a piece to hit executors &r their care; tlmurplus of the personal 
estate ibeiog 5000?. and upwards. The question was, whether th4- 
surplus should be a trust for the children, or goto the executors; 
And it was decreed a trust for the children. For as the l^iacy to 
^ executors was given for their cere, unless such care was to 
turn to the benefit of others, arid not cri* themselves the will 
would be absurd; and tber^re k necessarily folioavd, diM tke 
test^ANT designed them only to be trustees/or tbs next of 
1 Fem. 47S. 2 64$. And although no such declaration 

had been made, yet the legacy being given generailyy the law 
made the same construction, aiul it was fiar their care; It being 
iapossible to imagine, that the testator would give a general 
legacy, if he intended the executor should take the whole. 2 
Ors. Fq. 443. ^ 

{p) This distinction between a portion and other legacy was reepg* 
nised in Damon v. Killet^ 1 Jiro, C. C. 119.; where the testator gave aa 
estate to his wife for life, and if there should be no issue between them, 
then to Killet, charged with several sums to different legatees. One 
of these survived the testator, but died before the wife; and lord 
Thurlovee C. held the charge vested and transmissible to his repre¬ 
sentatives; for *' in the case of a portion, the court has construed a 
sum so given to be so connected with the purpose for which it was 
given, that it w^a not intended to be given for any other purpose; so 
that the purpose failing, the land ought not to be charged.*' - But 
** this is a devise after the death of the wife to Killet, and the 
testator charges the estate of Killet (meaning the interest of Killet in 
the estate) witli the sums in question, which distributes the c^sta^e^ 
between Killet and the legatees. Upon the death of the testator, the 
remainder rested in Killet; and the moment it vested in' KHIeti the 
charges vested in those to whom they were given.*' See a!So 

Bracken, 1 Bro. C. @^24. 9d ea» S. C. Ain%, 167. ManntAg 'Y. 
Hefbert, >5.575. JtaXe'^Mickener, ib> 70S. And in Etnbrep v» MarHnt 
Amb,^SQ^ lord Hardmcke of such, a legacy, it is a ^onditiomri 
limitation, and there is a leg^ remedy for raising the money: it.is A 
condition subsequent, as all conditions turned into limitatlonsare;;^ 
ism be raised attcr J. T. (theremainder man)comes into poss^iopt 
Note* A legacy may vest, subject to be devested by a subse^ent 
appointment of a person to whom the testatof gives such power, or by 
the birth of anotherchild, or the legatee’s dying under ,tweh1y-bne,Atr. 
Barli^ SalUburyy, Latnht, Am6* SS3* Shephef^ v.’ ^gratiif »5i*44$. 
fyahetiriHaU, 2Bro. C CSOfi. .. . 
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vised lands to to sold for payment of his debts, and ordered 
that thb mrpla&^Knld be deemed pait of bis personal estate 
and go to his executors, and gave to his executors 100/. a piece 
as a , legacy. The question was, whether the execntbys should 
have the surplus to their own use, or should distribute according 
to ih& statute of distribution. For the executors k was insisted 
that the^urplus should be part of his personal-estete, ai^ go to 
and that he meant it to their own use ; and' his giving 
them a legacy of 100/. a piece cannot alter the case, ibr mesur- 
plus perhaps might be nothing; and therefore he gave them the 
lOQ/r t^At 'they might at all events be sure of something, and 
not to exclude them the benefit the surplus: and this hei^ 
a devisO of the surplus, after debts and legacies paid, cannot be 
trust'in them, ibrtben all Ui«r trust is performed, when debts 
aod legacies are paid. On the other side it was said, that the 
words in die will, that the surplus should be part of his personal 
estate and ffoio his executors^ were only intended to exclude die 
h^r, who else would have had it, and not to give any greater hi> 
to hss executors than they wonld have had otherwise. 

And oi' that opinion was tiie lord chancellor, who decreed that 
they were trustees of the surplus for the next of kin. 1 jibr-, 

Cos, Eq. 244. 

But in the case of Griffiths and Ro^rersi T. 1704, where a 
man deviseth his library of books to one, except ten books, such 
as his wife should choose, and made her executrix: it was de¬ 
creed, that she should not by this devise be excluded from 
the benefit of the surplus of the personal estate. 1 Abr. Cos, 

Eq. 245. 

In the year 1725, in order to settle this poinli .the lord chan- [ 193 ] 
cellor King brought a bill into the house of pee!^> which passed 
diat house, but was thrown out by the Commons. The bill was 
to have settled it for the benefit of the executor. Sir. 569. 

July 15, 174'0, NeiDstead and Johnston. Grace Lawson by her 
w^l legacies her children, and then directs 1000/. 

fo be taken out of her partnership stock in trade, and settled in 
stru^ settlement on her son; the residue of her partnership stock 
gave to a trustee} with very parug^^ directions as to the 
management, in trust for the separate'her dau^ter Eli¬ 
zabeth Johnston, who was a ffime covert, and appoints Elizabeth 
ic^ston her execDtrix, but makes no^lisposition bf the surplus. 

The bill was brought for an account of this surplus, and 
die ^ecutrix might be a trustee of the same for the next of kin 

io ihe'testatrix.-By the lord chancellor Hardwicke: The 

0^5 Ih regard to excluding executors from taking the suiplus 
of personal ^mte, by reason of the particular legacies b^re 
given to them, have been very various, and uadeigone different 



'deCertDtimdons, according to' die. different circumstance and 
ic^inions, and way bf reasoning of different persons conceiving 
them r and it is absolutdy impossible to reduce all those cases 
to any certain^s^eral rule, without some contrariety between 
them. Bbt I rahdt th^ present case a very plain one, that the 
execQtrbr here should hot be excluded feom the surplus.- 
The is cletf^ th#^here a man makes his will, and an ex¬ 
ecutor : it is a in law of all his personal estate to him. ' So 
is the rule %f the ecclesiastical court Tlilrefere it is, that ithere 
a suk is brox^t in such a case for ^ distribution of ih^tesiduum 
tmdi^osed ot hy the will, this court will prohibit them from 
proceeding in such suit; because they are bound tb give the 
residfcunCXo the executor. And this court interposes upon a 
supposed trust in the executor, which that court has no cog¬ 
nizance. And 1 remember some cases, one at the latter end of 
queen Anne’s time, and another since, and another when I sat 
as chief justice in the king’s bench, where such prohibitions 
have gone. So that the ground upon, which executors have 
been in any cases compelled to distribute the surplus, has been, 
upon certain circumstances in equity, which have induced a vio¬ 
lent presximption, amounting to evidence, that the executor was 
C 194* ] intended only a trustee. — — The first case was Foster and Munt t 
where it was sent to the master to inquire what the surplus 
amounted to. And I have heat'd that arose in a great measure 
from an ill opinion the lord chancellor Judies had of the exe¬ 
cutor’s behaviour in obtmning that will. And it being re- 
|>orted to amount to 5000/. he thought it was absurd to say the 
testator would have given the executor so small a legacy as 
10 /. for his care and pains, if he had meant at the same time to 
give him the surplus. But there was no partiailar evidence of 
any fraud in to'e case, but only such a general charge in the 
bill. So that the decree was founded wholly on that single 

point.-From that time, it was taken, where a legacy was 

given to an executor for his care and trouble, without any dis- i 
position of the surplus, that he sliould be considered as a tru.stetf. - 
And that was founded upon good reason: for such a legacy for 
Care and paiiis'was a plain declaration of the testator’s intention, 
that as to the rest, thi^ei^ecutor should not take it to his own 
use; for it was ridiidt^pirs'to suppose, that the testator should 

g ive him a smaliiegacy for his trouble in managing an estate for 
imself.——Afterwards the court went further in the like kind 
of reasoning, and held, that, where a particular legacy was given 
to the executor generally, without saying for care and pains, 
even this would exclude him from the surjilus, because of the 
absurdity (os no doubt there would be) in giving him bome, and 
giving him all. From whence the court raided an implication, 
that since the testator liud given him a part, he ne er intended 
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w^s at ^6t G^j^ted, that the particul^ . legacy might be owing 
to a doubt of tho testator, that tlie whole per^nal estate migl^ 
not prove more than sufficient to pay all the^legaciea; in which 
case the executor could have nothing. Fc^.iwhich reason the 
testator might be unwilling to leave i^m to the chance of tbe 
surplus,^-hut would secure something toj^im by a p^^cular 
l^acy, and. then in case of a deficiency he wc^d abate only in 
proportion. However^^is point has been now long^tablisbedy 
and is not to be controverted by such an argument And I re¬ 
member in the case of Fa&higton and Keetly, lord Maccle^ld 
said, that he had consulted Mr. Vernon, who had then left the bar| 
who told him that he did not then trouble himself with taking 
notes of modern resolutions upon this point; because he looked 
upon it to be as plain and settled, as that an estate to a man in 
fee should descend to a man and his heirSf —— Other cases have [195] 
been determined in favour of the next of kin, upon the circum¬ 
stances of the proximity of blood: But these determinations 
have been overruled in latei’ cases; because that ix^asoning might 
produce great uncertainty. For if that distinction were to be 
admitted, then a dLstinction would arise as to those of a nearer 
degree of kindred and those who arc more remote; and if the 
testator’s estate was to depend on such circumstances, it would 
bear a very uncertain construction: though in the case of Ball 
and Smith, there was a distinction in favour of a wife. — I 
mention these tilings to lay them out of the ciise: For the ground 
of my determination is, that the legacy is given to a feme covert 
of stock in trade, in trust for her separate use, and under very 
particular circumstances. The intent of the testatrix is manifest. 

She gives the particular legacy in trust for the ,wde, who was 
her daughter; because otherwise it would haveijpasscd to the 
husband as his absolute properly; for though upon her deatli 
it would have passed from her to the administrator de bonis 7ion, 
yet the husbiind would have it in point of property and interest^ 
as he would be intitled to it after the debts and legacies were 
paid out of the assets: Which reason does not extend to the 
7‘csidnum ; for that it does not appear but she intended the hus¬ 
band should have that as well as her daughter; and no impli¬ 
cation can arise upon a will but by a ulMSSi^swy construction; if 
so, the testatrix had no occasion to make an express devise of 
that in trust, as she did of the otlier.—r it was sa^in the argu¬ 
ment of this cause, that a particular le^cy given^ jp trust for an 
executor, will have the same effect in point of law, and bar 
him of the I'esidtmm, as much as if the legal interest of the legacy 
were given him. And that is certainly true: because it ionites 
nothing which makes any differenco between such a devise in 
trust, and an absolute one: but, as I said before, here was a 
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parUcttbr rejfsrti why this legacy was expressly^^Tcn in trtjSt, 
the hnsb^d conld not have been otherwi^ ; ami 

it is, that the trnstee may enter into partnership with the son^ 
and he is to improve the stock for the separate hse and benefit 
of the wife: which prevents the common implication, that the 
residuum should not pass. Therefore 1 think there is no gromtd 
in this case, to mak^^e executrix account for the surplus j andy 
as to that, the bill must be dismissed^ {q) : . - 

[196] ^ne 9; 1745; Sauthcot and Watsou,' General PUltetiey by 
his will gives m the first part of it, to Mi*s. Watson, an^nuity 
<if ^ 061 .; and in the last clause gives her all his household goods 
jmd furniture (thiee pictures excepted), and all his plate, linen, 
watches, jewels, and cloaths‘whatsoever, and declared her sole 
executrix. The bill was brought for an account of such part of 
the personal estate as is undisposed of, and lor a distribution. 
And by the lord chancellor Hardvsickc: The bequest of the spe¬ 
cific things to Mrs. Watson excludes her from the residue; 
3 Atk. 226. 

Oct. 24, 1750; BUnkhorn and Fea$t, The testator gave a 
peuniary legacy to A. and another of a dilfereiit value to iB., both 
infants, and made them his executors. The question was, as to 
the residue of his personal estate, whether it should result to the 
next of kin, or go to his executors. By the lord chancellor 
Hardwicke: Though the law casts the wliole personal estate upon 
the executor; yet as a will is to be construed chiefly^ccording 
to the intention of the testator, if it appear manifestly his design 
that the execirtor shall not have it, it shall be distributed by this 
court. As where a specific legacy is given to an executor, he 
shall not have the residue; as it wotiltl be absurd to think, that 
th6 testator, after he had given him what he thought convenient, 
should also iptend to give him the whole residue, which would 
include the particular legacy. Yet in many cases this construc¬ 
tion may be improper; and therefore tlie rule of law lias been 
sulFered to take place. As in the case of Griffih aud BogerSf 
where the executrix had a specific legacy of ten books. And in 
the case ai' Jones and Weslcoinh (Prec. Ch. 316.) where a man, 
possessed of a long term, devised it to bis wife for life, and after 
lier deifth to the cliild she was then ensieot with, and made bra- 
ex ecutrix. For hi this case it was necessary to devise the term 
to her specifically, for the sake of the limitation to die diikh In 
the present case, not to mentfon that it is improbable the testator 
W'ould have made these persons wlio are infants his executors, 
merely tor the purpose of distributing his personal estate, with¬ 
out any benefit to themselves; it was very proper he should give 
them diese l^acie& though he might intend tliey should after 
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liavi^ tlie. r^^i^er; fur tbpy^do (he kjsaci^s, as they wilt 

t|)ie/esi<^they are latitled to joit^y equally, and 
survivor wilf take tqe whole. J3ut the legaci^ are unequal 
in.Talue, and their interest in them diderent and separate. And [ 197 ] . 
it cwnot be inferred that the residue Includes the particular 
legacies; for as they are bequeathed, the legatees are intitled to 
tf^JA in ^ver^ty, and with diflerent lotercji^,; whereas if.|ie had 
not separated them, they would have devolved jointly; and other- 
wJae.than ho intended they should^ And he decreed |he residue 
to the executors. 

Finally; in the case of Lawson and Lawsm^ Apr. 19, 1777, 
upon on ^peal from the chancery to tlie house of lords, it was 
determined, that unless in cases where die contrary is. inconsistent 
and incompatible with the appar-eut intention of the testator, or 
there is violent presumption of fraud, die residue of the personal 
estate, aft^L* payment of debts and legacies, shall go to the ex** 
eejator. (r) 

{r)'*J. Bro.P. C,5l\, In this case, the wife was executrix, and 
had property specihcaliy given to her, which was hers before marriage. 

And the authority was cited in Marlin v. llcboto, 1 Bro, C. C. 154. 
to prove d)at a wife having a specific legacy bequeathed to her, might 
take the residue, although any other executor having a pecuniary 
legacy cotild not. But per lord Thurlovoc^ C. : The case of a wife may 
make a circumstance in evidence, but it cannot make a rule of law. 

The rule (of Foster and Munt) is laid down, and has been acted upon 
for years past, that where a testator gives the executor a legacy, he 
pays him for his trouble, and turns him, os to the residue, into a 
trustee. And here the wife, who was executrix, having a real estate, 
bequeathed to her, with a house in town, plate, &c., but no pecuniary 
legacy, an account was decreed to be taken of the residue, to be dis¬ 
tributed according to the statute. 

Id White v. Evans^ one executor being by a legacy for his care 
clearly a trustee of the residue for the next of kin, the other was held 
to be a trustee also. 4 Ves. 21. And in UrquJiart v. King^ where no 
legacies were given to the executors, they were under the circum¬ 
stances held to be trustees of the residue fur the next of kin. 7 Ves, 

225. But executors are ^imd facie intitled to the residue undisposed 
of e and it requires sitiong and violeTit though not irresisHble pre* 
sumptioa to make them trustees. Pratt v. Isladdeiif 14 Ves, 193. 

[199,200. 18 247. -S.C.] 

[The result of the many cases on this subject appeare to be this; 
by law, the appointment of an executor, vests in him all'the personal 
estote of the testator, and if any part (after payment of the funeral' 
expenses and debts) remains undisposed of by the will, it vests widt 
this executor benedcially ; but wherever courts of equity have seen 
on the fkce of the will sufficient to convince them that die testator 
did not intend the executor to take the surplus, they have turned the 
executors into trustees for those on n horn the law would cast the 
surplus in case of a complete intestacy, i. e..tbe next of kin; as where 
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Wliliii. ‘ForiiA arid iiiafllJer. 

CS7. The making’of a will Is %ut’ the iiicepticm of it, anti it 
doth not take’effect till the death of the testator: for omne testa-' 
mentum morte consumniatt^i €st\ et voluntas est amhulatoria vsqtie 
ad extremum vitce tci'minum. Then shall it be against the natirfe 
of a will to be so absolute that he who makelh the same being of 
good and perfect memory cannot countermand it. (2) 

If a^man make hi& testament and last will Irrevocably, yet he 
may revoke it, for his acts or his words cannot alter the jftdg- 
rhent of the law to make that irrevocable which of its bwii nature 
is revocable. (3) 

To constitute a revocation the animus revocandi must be as 
.fitrong as the aninms testandi in the original act, and no unguarded 
; expressions without the former can have operation. (4)] 

Will* how By the statute of 29 C. 2. c, 3, No devise in writing, of lands, 
revocable, tenements, or hereditaments, or any clause thereof, shall be re¬ 
vocable, otherwise than ^ some other voill or codicil in -writing, 
or other writing declaring the same, or hf burning, cancelling, 
tearing, or obliterating the same hij the testator himself, oi' in his 
presence and hj his directions and consent; but all devises and 
bequests of lands and tenements shall remain and continue iu 
force, until the same be burnt, cancelled, torn, or obliterated by 
the testator or by Ins directions in mainier aforesaid, or unless 
the same be altered by some other will or codicil in writing, or 
other writing of the devisor, signed in the presence of three or four 
witnesses ileclaring the same. § 6. 

And no will iu writing concernuig any goods or chattels or 
personal estate shall be repealed, nor shall any clause, devise, or 
bequest therein be altered or changeil, by any words, or will by 
word ofinouUi only, except the same be in the life of the testator 
committed to writing, and after the writing thereof read unto the 
[ 198 ] testator, and allowetl by him, and proved to be so done by three 
witnesses at the least. §22.(5) 

No will of lands shall he revocable othetwise than trp some othei' 
will Oi' codicH'^n writing, or other wnting declaring the samc.~\ 
Apr. 30, 1754-; A'.r parte lielliir. Tlie question before sir 
George Lee, as judge of the jireiogative court, was, Whether the 
execution of a second will is a revocation of the first, though the 


the executors are called executors in trust, or where any other ex¬ 
pressions occur sliew^g the oilice only to be intended them, and not 
the beneficial interest. See Bride:nittTi's Digest, \\t, BxecHtorsi &c, 

vm.] 

(2) Parse and Ifemhling^ case, 4 ^•Burr. Rep,2$\2- • ' 

(3) IVnyor'a.case, 8 Ilep. 31 •, and see Sviinhurne, 504, &c. 

(4) Smith v. Collins, Ji, Term 1788, tor. Dr. Calvert, MSS. Cas. 176. 

(5) Hefore this act, revocation of a written will nught be by parol, 
as by the very intention of testator to alter a'^y thmg in bis will, 
although^ the first will was not cancelled or defaced. Trevilian*s case, 

143. Z)^er, 310. b. . 
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'Seeond is'aile{:)v%trds canoeUod; .andiwltetber. such cancelHag'sets 
up the first wiU’-.again ? . lie gave senteuce'that it ^vas a revoca¬ 
tion, and that the cancelling the second ilid not set up the first. 

3 ^Jc. 798. (6) 

(6) S. P. Moore v. X)e la Tone, 1 Phil. R. 375. 406. //tw/on^d 
X>icke7is V. Head, 3 Phil. R, 26. But gutcre, is.not some act qr^declar- 
atioh necessary in case of a subsisting will, to shew it to have been 
the testator's intention that it should not revive by cancelling asecoin^? 
Paskb'if \. ilcmming, Prerog. 1808. Delcg. 1812. t Phil, jR.42$. 438,‘&. 

The Jadtnn of a second will is a presumptive revocation of a first*: 
and throws the burden of proof on the adverse party, to repCl the 
presumption by circumstances. Thus when a first will ^. Vas sub> 
stantially. copied by a later will B., A, was in point of fact destroyed 
when B. was completed, and in order to give A. effect again, there ‘ 
must have been some act of republication, or some revival by neces¬ 
sary implication, or some sutislactory proof of the intention of live 
deceased that it should revive. See Insl. lib. 2. iit. 17. § 2. and §7. 
D/g. lib. 28. lit. 3. § 2. lib. 37. c. 11. Stace^^ v, Dickens, 

Vanicr V. Hue, Passci/Hemming cited J P4//.410. 414, 41.5. 
Cases at common law, viz. Glazier & case, 4 Burr. R. 2512. Wright 
V. Netheriuood, 2 Salk. R. by Pvans, 593. notis, Harwood v. Good- 
right, Cowp. 87. are contra. Again in Stride v. Cooper, 1 Phil. R. 334. 
it was said that where two wills of different dates are perfect, the 
animtes revocandi necessary to revive the first and revoke the latter 
must be very clearly established, and proved either by an act of re¬ 
publication, or by very une<|uivocal civcumstunces. Taking a middle 
course, it Iius been hel<l, that where the subsequent will has no clause 
of revocation, and is nut contradictory to the former, they may both 
stand. Hitdtins v. Basict, 3 Mod. R. 204. 2 Dla. R. 937. 7 Btq. 

P. C. 344. 

Thus, where a testator had duly executed a will to pass real estate, 
but appeared afterwards to have made some interlineations, imraatcrial 
as to the disposition of the real estate, and a fair cbpy unexecuted 
was found in the same drawer; Held that the latter circumstance 
being demonstrative only of a future Intention not carried into effect, 
it was inoperative; and that the whole fuels of the case, shewing that 
revocation was not bis object, such alterations did nut revoke the will. 
Winsor v. Pratt, 2 Brod. Bing. R. G50. 

Interlineations arc inoperative without a rcpubllcation, and obliter¬ 
ations not striking out the whole devise, do not amount to a revoca¬ 
tion; but while they avoid tlie obliterated parts, yet leave the will 
good pro tanto. Sutton v. iS’u//oR, 2 Couop. 812.; and sec Scruby and 
Finck V. Fordham and others, 1 Add. Rep. 78« S, P. 

. But where a former codicil was found uncanceUed, and a subse¬ 
quent one contained no words of revocation, but the intention to 
revoke was clearly proved; Held that the latter was intended as a 
substitute, and not an independent codicil. In a court of probate, 
the whole question is one of intention, and is completely open to 
Investigation. Methuen Methuen,^ Phil. R.A’\8. 

If a will is before the court, the validity of which is admitted, the 
cemrt will pronounce for it in preference to an alleged subsequent 
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Jtf. 1^89; E^lestonv, SjpciJ X^dy Speke ty will 

^ve her lands to pile a¥f3 hl^ heiri^ Afterwards she made ati- 
(tfher will, by which also she gave her lands to the same ih^ 
and his heirs; but this last will was held void to pass lands, be> 
cause the witnesses did not subscribe it in her presence. It was 
objected that this was good however as a revocation of tli€ former 
wUl. But by the court; It cannot operate as a revoc^bhV’be¬ 
cause contrary to her apparent intent. To revoke by a within 
the words of the statute, must be by a will attested by three wit- 
hewes, and subscribed by them in the presence of the testatrix, 
which this will was not. Carth, 81. (7) 

iT. 1716; Onpons v. Tyrcr. A man makes his will duly exe¬ 
cuted and attested, and at the same time in like manner executes 
a duplicate thereof. Some time after, having a mind to chan^ 
one of his trustees, he orders his will to be written over a^ih, 
without any variation whatsoever from the first, save only in the 
name of that trustee. And when it was so written over, he exe¬ 
cutes it in the presence of three witnesses, and the three witnesses 
subscribed their names, but not in his presence. After ftiis, the 
. testator cancels the duplicate, by tearing off the seal; 'arid then 
dies. The (question was, whether tliis second will, not being 
good as a will to pass lands, should yet be a revocation of the 
first; and if it should not, whether the cancelling the otlier should 
be a revocation thereof within this statute ? And it was decreed, 
that neither the making the second, nor the cancelling of the 
first was a revocation thereof, though in tlie second there was 
an express clause that he did thereby revoke all former and other 
wills: wherein the lord chancellor took this distinction, that llie 
second was not intended barely a revocation of the first, so as to 
signify his intention of dying mtesriile; but it was intended m an 
effectual will to pass Uie lands to the persons, and in the manner 
[ 199 ] tliercby devised; and therefore if it was not good as a will to that 
purpose, it was no revocation of the first. 1 Al»\ Eq. Cos* 408. (8) 


will of the genuineness of which it has serious doubts. Sapk v. Athin^ 
ton and another, 1 Add. Rep. 162. 

In Phipps v. An^esea, 7 Bro, P. C. 443. Two inconsistent wills of 
the same date, neither of which could be proved to have been last 
executed, were held in J)oin, Proc. void for uncertainty, and would 
let in the heir, if no act of testator subsequent to the wills explained 
them so as to reconcile what would otherwise aj^ar inconsistent. 

'(7) SMod.25S. 1 Shou),B9. CW.156. S.€. 

(S) For a clause of revocation standing done is good, but not as 
induded in a will, if that will is npt good. Carlhesu, 79. Duke 
Somerset v. Jacobs, 1712. Ddeg. MSS. Cas. 177. ,1 P. Wtas. 84S, 
2 Veru^ iR.741f Ptv. CA.459. QUb. R. 130. and tec fVinsor v. Pratt, 
supr,a, note 6. A distinct and separte declamiion of revocation must be 
signed in the presence of the witnesses. JBilfon v. King, S Lev. R. 86. 



1754. and man <^will, and by it 

nevoke? a /ormer will. TRa^bnLy. ej^cution oF this 

iatter )^iU was* three wiilnesi^es, wlio did^dt sec him sign* dr 
iieu) it; but upon ibeir being called in^ he acknowledged it to be 
his hand'writing and seal, pointing with his finger to the will; 
upon which they attested it. Two questions arose: 1. Wliether 
considonuft this as an original will, it was well eKecuted. Q, It' 
it Isy wh^ier it is w'cll executed as a revocation, because by the 
statute it .ought for this purpose to be signed in jn'esence iJie 
•rntties^es. the lord chancellor Hardnaicke: As to tlie former 
question, if this had been res iniegt'a^ it W'ould have been a mat¬ 
ter qF doubt wltli me; but it is res adjudicala^ and must now be 
.taken as delusive. All the cases where an attestation by three 
witnesses at different times is held good, are authorities in point; 
for they must all be founded upon the proof of this very fiict, 
the ackiiowledgnicnt of the testator that it was his hand-wrhing. 

It cicwld not be a different execution before each witness, for 
then there would be three executions, and the net would not be 
complied.with, us it requires three witnesses to one execution: 
and as to the scaling —putting any thing on the seal, as a finger, 
lanimo ^ig^iandi^ is good enough. But lie seemed to think that 
scaling was not signing within the statute, contrary to the obiter 

opioion in Lemain and Stanley. (S Lev. 1.)-As to the second, 

,he said, that the words signed in ike presence of three •'mtnesscs 
refer to the next preceding words \otlur only, and not 

to a will or codicil j and so it was determined (3 Mod. 218.) in 
the case of Hoyle and Clarice, 

10 . G. 3. Glazier y. Glazier. This cause had been trietl 
at the assizes, and a verdict given for the plaintiff the heir at 
law, against the defendant who was devisee in two wills. It now 
came before the court, upon a motion on the part of tlie defond¬ 
ant, for a new trial. Which was opjiosed by the counsel for the 
plaiptUf, who argued that botli bills were revoked: and con¬ 
sequently, their client took as heir at law. The question turned 
upon the revocation of the first will, by making the second. 

The first will was not cancelled. The second was cancelled by 
the testator himself. Both wills were in the testator’s custody 
-at the time of his death. Tlie counsel for tlie plaintiff, the heir 
at law, argued, that tlie second will was a complete instrument [ 200 ] 
.at the time when it was. .executed. That it clearly proved the 
testator’^ intention of revoking tbo former. And that the ex¬ 
ecution of it was as much a revocation of the former, as IT he 
had thrown the former into the fire. That the preservation of 
|t was merely accidental, and of no consequence. That it had 
been already totally extinguished, so that it could never revive. 

Xhat as it had never been republished, it remained a mere nul- 
■l^y; and that no subsequent event could hinder the execution 
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of. tbe second will from operalmg^ a-jrevocation of the formei^ 
'Ibe second will was theFefore^he^’testator’s only subsisting wil^^ 
«o long as it remained micancelled. And when he tho^bt 6i 
to cancel and destroy it, it is manifest that he meant to die intes¬ 
tate, and that his heir at law should take. If a woman makes 
a wiU, and then marries, her prior will is thereby ^evoked^‘■end 
shall remain so, although she should immediately beccHue a 
widow. They cited a case of Askb?c?'ftham. and Bradshaig; ■ asid 
also the case ea? jmrie Hellicr, 3 Aih/ns, 798., where -sir G^t^^ge 
Ttse gave sentence, that the execution of a second W'Ul is a revo¬ 
cation of a first, though tbe second be afterwards cancelled: and 
that the caiicellmg the second did not set up the first; which 
they said, was the same point, only that it was personal pro¬ 
perty : And this sentence was affirmed by the delegates. 'Ihey 
denied the two cases of Bggleston and Speke^ and of Onyons and 
Tyrer^ to be like the present case. The former is only, that a 
second will shall not revoke the first, if the second is not good 
in law, but void. The latter is, that a second wilh devising 
lands to the same person and revoking all former wills, and 
this second will subscribed by three persons but not in the tes¬ 
tator’s presence, shall not revoke the former.will, so as to let in 
the heir at law. - The counsel on the other side, beginning 

to speak, were stopped by lord Mansfield, who said the case was 
so plain, as to render it unnecessary to proceed. He observed, 
with regard to the case cx parte Hvllia', that Mr. Atkyns only 
reports what passed in chancery. There might be other dreum- 
stancos appearing to the ecclesiastical court, which might amount 
to a revocation of a will of personal estate. Here, the testator 
has by both wills devised the lands in <[uestion to the defendant. 
His cancelling the second is a declaration, that he doth not in¬ 
tend tliat to stand as hi.s will. Doth not that speak, that hts 
first will sliall stand ? If he had intended to revoke the first 
will when he made the second, it must have ojMsrated as a de- 
[ 201 ] claration that the defendant should not take. But that could not 
be his intention j because he devises to the defendant by both. 
A will is ambulatory till the death of the testator. If the testatoi* 
lets it stand till he dies, it is his will. If he does not suffer it 
to do so, it is not his will. Here, he had two. He has can¬ 
celled the second: It has no effect, no operation: it is as no 
will at all, being cancelled before his death. Bnt the former, 
which was never cancelled, stands as Ins will. 4 Bwrr. iff. 2512. 

In the case of BoJj'e and Harwood, H. 14 G. 3. In the com¬ 
mon pleas. The jury found that John Lacy esquire, had m^e 
two wins, one in 17'43ji and the other in 1756, and that ike dts~ 
position made in ikt latter tsons different Jitittt that , in the fformer, 
but in w^idt parttcuiar&ibc jurors did not knoxt; and tbeyfiirthar 
added, , that they do not-find that the testator cancelled, or that 
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V ^rin and 

Ilie'defendaTit (the devisee under the former twH) destroyed the 
latter wli4, hut what is become thereof they are ignorant. De 
G/‘^ohief justice, Gotitd and Narcs justices, were of opinion, 
that this was a sufficient revocation of the former will, to let in 
the title of the heir at law; it being proved to l)e the lost wiH 
of >thd -tester, and containing a diflerent disposition from the 
former will, {dthougli in what particulars it -did not Bjipedr. 
'Black^07he justice was of opinion, that this was not a sufficient 
revocation, because it did not specifically appear, that die latter 
revoked the former: and nothing shall be presumed on a.special 
verdict: It is setting up n second will in the dark, which neither 
the court nor jury ever saw', and of tlie contents whereof they 
are wholly ignorant. Upon this, a wn-it of error was brouglk 
in the king’s bench; and there the court unanimously reversed 
the judgment (»r the common pleas. Afterwards, a writ of error 
being brought in ))arliument, the house of lords, upon hcanng the 
opinion of the barons of the cxcbetjuer in favour of the judgw 
jnent of the court of king’s bcricli, aifirined llie judgment of that 
couit, that this was not a sufficient revocation, U It. 4-97. 

Black. Bcp. 937. 

' [Or by bvrtiing^ canccUingi tearing., or oUilcraiing the sanie hy 
the testator himself, or in his presence, aiul by his directions and. 
consent-; and herein First of burning, tearing, and cancelling^ 
ilf. 16 G. 3. Mole eaxdi Thomas. William Palin having several 
times declared himself discontented witli his will, being one day 
in bed near the fire, ordered Mary Wilson, who attended him, to 
fetch his will, which she did, and delivered it to him; it being 
then wliole, only somewhat creased. He opened it, looked at 
it, then gave it something of a rip with his hands, ami so tore it as 
almost to tear a bit oft’; then rum})led it together, and threw it [ 202 ] 
on the fire: but it fell off. However it must soon have been 
burned, had not Mary Wilson taken it up, and put it in her 
pocket. Palin did not see her take it up, but seemed to have 
some suspicion of it, as lie asked her what sh« was about, to 
which she made little or no answer. He at several times after¬ 
wards said, That was not, and should not be his will, and bade 
her destroy it. She said at first, So I will, when you have made 
another. But afterwards, upon his repeated inquiries, she told 
him she had destroyed it, though in fact it was never desti'oyed. 

She asked him, wlien his will was burned, whom his estate would 
go to. He answered, to his sister and her children. He after¬ 
wards writ to his brother John Mills, telling him he had destroyed 
his will, and would make no otlier till he hod seen him, aad 
desired him to come; for (says he) if I die intestate it wUl cause 
uneasiness. However, he died without'making any other wil{. 

'Theory thought this a sufficient revocation, and gave a verdict 
ftar die heir at law. It was moved for a new d’iah Bat the 
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cQtiFt were of camion that this war # 8ufiBcie»t revoc#tk»fi/ {md 
aaid, that )a revocation under the statute may be effected# airier 
by framing a new will amounting to a r^^ocatioii of the formej:, 
or by sonie act done to tlie instrument itael^ as burning, 
eanc^lin^* or obliteration, by the testator, or in his presmice, 
ai^ his direction; any of these, joined with a de^arcd'iuteht, 
is^a sufScient revocation within the statute. Black^Rep, IQiifS* (9) 


(9) The act of cancellation or destruction is primd fade done «#/• 
vto cancellandiy end is a presumptive intention to revoke till ihe 
contrary is shewn. This is the legal presumption; but, like all other 
;auch presumptions, may be repelled by .evidence. Rickards v. 
fd'd artd anothevt ^PhU^ for, in order to explain any act 

: of oanceiUng, tearing, defacing, &c. parol evidence must bcl^.in, 
■per lord Mansfield in Burtenshaiu v. Gilberty Covipn R, 49.52. 87. e 
^so Bibb v,^2'homas, 2 Bla. R. 1043.: for the act of cancellitig is an 
equivocal act, and In order to make it a revocation, it must be .^e>vn 
onimo the will was cancelled; for a complete defacing,or de^ 
struction of the instrument, made by mistake or accident, caQ^e;po 
revocation of the will. Seethe above cases, and 0/zyons y*. i'ynsr, 
STerw. 743. I P. H^?ns,$4i5, Pre. Ck.^59-. Thus, where.an.iostfu- 
ment was proved to have once existed as a finished will,- but to have 
been cancelled under an erroneous impression that the tcst#tri^had 
no power to make it: at the same lime, that she adhered torit 
throughout in mind and intention, notwithstanding such cancellation. 
Thynne (lord James) v. Hlnnhopey 1 Add. R.52. 

Again: The presumption ivnich operates against every cancelled 
paper may be rebutted, by shewing that it was not cancelled by the 
testator, or by his order, or at the time of bis death, but that the 
cancellation was subsequent to his death, and the paper will be 
admitted to probate. Sylva v. Be Periay M. T. 1789, cor. Sir W. 
Wynncy MSS. Cas. 124. So in Trevelyan v. Trevelyan^ 1 Phil, R, 
149. a will of personally destroyed in the lifetime of the testator, but 
without his knowledge, was admitted to proof as contained in the 
deposition of the witness. < 

In short, questions of revocation are mere questions of intention; 
and all which rests with the court in respect of them, is to put a ra- 
tional construction on the act of revocation. If a testator tears off 
or effaces his seal and signature at the end of a will, the court will 
infer an intention to revoke the whole will; this being the ordinary 
mode of performing that operation. If he on the other hand obli. 
.terates a particular clause; this on the same principle operates 
only as a revocation pro tanto» or of that particular clause: and sp if 
part of a sheet be torn off or cut through. Scruby and Findt v. Ford- 
Jtans and oiherSf ^ Add^Rep,"!^, So in the civil law, Z).2S. 4., 3. 
Mantica de Conj, nit. Vol.l.xii. tit, 1. No.31. By the civil law, if 
t^e testator mutilated a will himself, the heir could not claim under 
it.; butifit'could be sh#wn that another had mutilated it, the will 
was good. Big‘ lib, 28 . v.3, Tiierefure, when an instrument 

wbiem from cireum$taBQes-(roe/. b'6.2S./if.4.) appears to 

have been so mutilated by the testator, the court must put some 


Form Aiid nmhner. 




£ 5 ^ ft latter wiS, o^r respects void, vet may be 

a sufiioieBt' revocation of the former. As where mere was a 

, ■ I ■ i—«— * ■ ■ ■' •"— ' " ■' » ' ■ I . ■ -———^—■■■““"■—' — 

<cdnttraetk>a bit the act, and it will be insufficient to say that the 
teMator had done it in sport or to while away a vacant haIf>hoar •» 
whatever motive advisedly, the law will fastoi on 
hint gqa^idki90‘th^.be did it^ unima t^anceUantii. 1 Ph/iU^Rep. 
407, ^8. Mutilation of a will by the testator has been held to 
amount, to' cancellation, and tliRt cancellation not to revive a prior 
will of'nearly similar import. Moore and Metcalf v. De la Torre v. 
Moore, 1 :PkiL Rep. 375. So held before the delegates, Moor^ v. 
Moore and Meica», Id. 406. Where the testator being moved with a 
tniddCT impulse 01 passion against one of the devisees under his w^, 
conceived the intention of cancelling it and of accompltshing that 
ol^ect by tearing, and after he had partly done so, but before be bad 
Completed his purpose, was diverted therefrom by the interference of 
a byestander, and proceeded no further in its destruction, but ex¬ 
pressed himself satisfied *' that it was no worseand the jury fouad 
that tlie act of cancelling was incomplete at the time the testator was 
stopped ; the court held that they had drawn a right conclusion from 
the. evidence. For to cficct a revocation within 29 Car-. 2. the act of 
canceling by tearing, &c. must be complete ; and refused to disturb 
the verdict. Doe v. Pi'rkes, 3 B. A. Rep, 489. If there are two 
parts of a will, one part of which testator keeps himself, and de¬ 
posits the other with some other person, and then voluntarily can¬ 
cels or destroys the part in his own custody, it is a revocation 
of both. This is a legal presumption: but like all other legal 
presumptions, may be repelled by evidence. Rickards s. Mun^ord 
and another, 2 Phil. Rep. 23. 

Revocation by obliterating the xvill by the testator himself or in 
his presence and bi/his direction ami consent. If a testator obliter¬ 
ates a particular clause, this being a question of intention, it is 
•held to operate as a revocation, pro tanlo or of that particular 
clause. Scruby and another \. Pordham and others, 1 Add. Rep. 78. 
Sutton v. Sutton, Cow/>. 812. Where one devised lands to two 
trustees in trust for certain purposes by a will duly executed mid 
attested, and afterwards struck out the name of one of those trus¬ 
tees, and inserted the names of two others, leaving the general 
purposes of the trust unaltered, though varying in certain par- 
ticulars, and did not rc-publlsh his will: Held that os this intent 
appear^ to be only to revoke by substituting another good devise 
to other trustees, which new devise could not take effect for want of 
the proper requisites of the statute of frauds, so it should not operate 
as a revocation: or at most it could only operate as a revocation 
pro ianio as to the trustee whose name was obliterated, leaving 
the devise good as to the old trustee, whose name was retained. 
Short d. Gastrell v. Smith, 4 East, R. 419. In Larkins v. Larldns, 
16.109. it was held, that if a testator having executed a 
demise of lauds in the presence of three Witnesses, te two persons as 
Joint tenants in fee, afterwards strikes out the name of one of the 
devisees, and there is no re-publicatiou, the erasure only derates 
as the revocation of the will 
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devke of lands to one, and BfW\\'ards the devisor by a will duly 
execilited dnd'attested, devised the lands to another who'was a 
papist: it was decreed, that both the devises were void ? for 
though the latter was void as a will, yet it was good as a re* 
vocation. 2 Abr. Eq. Cas, 17), (s) 

But a will which will pass personal estate, is not a sufficient 
i»evocati(»i of a former will whereby a real estate is devised, 
Cotayns, 4<51. 

t 203 ] And although tlie sUitute says, that no will in writing con¬ 
cerning personal estates shall be repealed by word of mouth only, 
except the words be put into writing, and read to and allowed 
by the testator, and proved to be so done by three witnesses; yet 
Pi.. where a man by will in writing devised the residue of his personal 
estate to his wife, and she dying, he afterwards by a nuncupative 
codicil bequeathed to another all that lie had given to his wife, 
this was resolved to be good: for by the death ot* the wife, the 
devise of the residue was totally void; and the codicil was no 
alteration of the former will, but a new will for the residue. 

1 Abr. Cas. Eq. iOS. 

{Implied Also, the statute hath not taken away revocations of wills by 
oTjiwiU 1 ^ as if the testator afterwards make a feoffment, or do 

^ any other act inconsistent with the will: but such revocation 
remains as before the statute. Carth. 81. (^) 

If a man devises lands to one and his heirs, and afterwards 
moi’tgagcs the same lands to another for yeai's or in fee; though 
a mortgage in fee is a total revocation at law', yet in equity it 
shall be a revocation tanto only. 1 Abr, Eq. Cas. 410. 
\Eaxter v. Tt ('as. (i56. S. 1^] 

And the reason is, bticausc a mortgage is not considered as a 
conveyance of the estate, but only as a charge upon it; being 
merely a security, and in the consideration of equity carries only 

(«) So a deed intended to operate as an appointment to uses, but 
not sufficient for that purpose, was held to revoke a will, the party 
appearing to have had that intention. Shove v. Pincie, 5 T* Rep» 
124. and 310. [See antei 198. note 1.] 

(<) [And this though the feotfouent is void for wont of livery and 
seisin. Moor.429. I Itol. Ab. 614' —616.] So if a testator suffer a 
recovery of, or sell the lands devised. Manvood v. Turner^ 1 P. 
iVms. 165. Arnold v. Arnoldt 1 Bro. C- C.401. [Dae d. Lushington v. 
Bp. Landq^i 2 Ntxo. Rep. 491. S. P. and the same of an equitable 
estate, Freeman V. Freeman^ cor. lord Hardvsickei C. 1 Wds. 308. 
Or, if he levy a fine, S Moor^, 24. Parker d. Bhcoc v. Dilnot, 

2 N. R. 401. A contract for sale revokes a devise, Knollys v. Atcock, 
5 Vet. 654. A deed intended to operate as an appointment of uses, 
but not sufficicat for ihat^purpose, may have the effect of revoking 
a will, if the party appear to have had that intention. Sbove v. Pincke, 

•,5r.B<p.l24.810.] 
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*i chattelinterest; the creditor gains nothing* real, it affords no 
doww, and goes to executors. Sjmrrffw and Ilardcastlc, Mnj 6,’ 

1754-. 798. 

But if lands be devisetl to one in fee, and afterwards mortgaged 
to the same devisee; this is a revocation in tofo^ being inconsistent 
with the devise: but if the mortgage had been to a sU-angerv it 
had been a revocation quoad the mortgage only. I^rev» Cha. 

If a man seised in fee, devises it to one in fee or for life, and 
afterwards makes a lease to another for years; this, even at law, . ; 

shall not be a revocation but during the years. 1 RolVs Abr. 616* 

So if a husband possessed for forty years, devises it to his wifej 
and after leases the huicl to another for twenty years, and di^; 
this lease is not any revocation of the whole estate, but only [ 204 ] 
during the twenty years, and the wife shall have the residue by 
the devise. Id 

But where a man seised of a lease for lives, devised it, and 
afterwards siirrcu<lered the whole lease, and took a new one to him 
iuid his heirs lor three lives; it was <Iecreed, that this renewal of 
the lease was a revocalioii of the will as to this particular. tW 
by the surrender of tlie old lease, tl)e testator liad put all out of ■; * J ■ 
him, had divesnjd himself of tlic whole interest; so tliat there 
being nothing left for the devise to work upon, the will must fall, • * • 

and the new purchase, being of a freehold descerulible, could not 
pass by a v/ill made before such purchase. 3 WilL 166. 170. 

^^Mai-xoaod v. Turnerd] 

June 10, 1743. Sir Thomas Ahncy and Millci'. The testator 
by his will devised all his college leases w’liich he then held of 
Magdalen college to Mrs. Burton, his inotljcr, to be sold by her 
itnmudiately after his decease, and ordered the money arising by 
such sale to be dislrilimted according to the directions of the said 
will. Some years after making the will, he surrendered the 
college leases devised by it, aiicl accepted t\wo new le:ises the 
premises, but one of them was not sealed with the college seal, 
till after the death of the tcsUitor. Lord Hardwicke decreed, 
that tile lease actually renewed after the will made, was a revo¬ 
cation of the devise (e<), but otherwise as to the lease not jicriected 
for want of the college seal. 2 Atk. 593. 

But where the testator devised all and s'mgidar hh leasehold 
estatCi and afterwards renewed a lease; it was lield by lord 
Hardvoicke clearly, that this leasehold estate passed by the will: 
for that this is not a specific legacy, but only an enumeration of 
the several particulars of the personal .estate, but yet is a general 
ilevisie of tlie whole. 3^^. 199. . • ; - 

Though a covenant or arteries do not ^ law revoke a will; yet if 
entered into for a valuable consideratiofi^^ amounting in equity to 

{u) [And tlic rule of revocation of wills is the rame at'^uity as-flt 
law. jS. P. Hone v. MedcrnJ't, 1 Tiro. C. C 160.] 




a conveyance, they must consequently be an equitable revocation 
of a wilt or of any writing in nature thereof. *2 P, WilL 624. 

[A devise of a real estate is not revoked by bankruptcy.] (I) 

A woman’s marriage is alone a revocation of her will. Id, 
['205 ] [4^ 60. A Parse v. HemUing.1 

A man made a will, and appointed one (who was no relation) 
to be his executor. He afterwards went 'abroad, where he 
became a governor of one of the plantations, and sent over fo?’ an 
Krtolish woman of his acquaintance, whom he married, and had . 
chffiren &tid died, withoat an actual revocation of his will. 
Yet it was determined, that this total alteration of %h circum- 
\ ^nees was an implied revocation. 1 P, WiU. 304. awl P^re. 

' ' . So in the case of Li^sand. Li^g^ M, 8 /^. before the delegates. 

Obb being single made his will, and devised all his personal 
estate. Aftdi^vards he married, and had several; dhildreh, and 
died without other will or disposition. It was ruled, that there 
being such an alteration in his estate and circumstances so different 
at the time of his death from what they were when he made the 
will, here was room and presumptive evidence to believe a revo¬ 
cation, and that the testator continued not of the same mind. 

^ Salk. 592. Zj, Pa^m. 4!4:1, 

Artd fti the case of Brawn and Thompson, T. 1702. The lord ‘ 
keeper was of opinion, that alteration of circumstances may be a 
revocation of a will of lands, as well ns of a personal estate; 
notwitlistanding the statute, which doth not extend to an implied 
revocation. 1 Abr. Cas. Eq. 413. (2) 


(1) Charman v. C/tarman, 14 Ves.SSO. 

(2) And accordingly, marriage and tlic birtli of a child has been 
adjudged a revocation of a will of lands, in Christopher v. Christopher^, 
[^Dougl. 35.] 4i?M»T. 2171. 21S2. and Sprange [or Sprag^ v. Stone, 

[2Eden. Rep .and note.'] though the child were born 
a^r the father’s death. Doe v. Lancashire, 5 T. Itep. 49. But it 
seems that marri^e or the subsequent birth of a child alone, are not 
of themselves sumcient to support the presumption of a revocation. 
See Dr. Hafs Judgment, Hit. 1770, in Shephard v. Shepherd, 5 
Rep. 49. 51. n. (which doctrine however Mr. Foublanque has cora- 
.bated in his note to Treat, on Eq. ii. 355.) [J. B. married and <fter^ 
\oairds made hU will, and devised to his niece, and died, leaving his 
wife enceinte with a daughter, whicli was unknown to him. This 
birth was held not a revocation of the will. Doe d. White v. Barforif 
4 M. Sf S. 10.) And as marriage and the birth of a child, when taken 
together, only furnisJi grojund on wliich to presume au alteration of 
the testator’s mind, such, implied revocation may be rebutted by . 
evidence, either writtra at parol, which proves a repubUcation.. 
Bradtf v. Cubiit, 1 Doug. Jiep. 31. \_Q.u<sre, whether such implied 
revocations iray be rebtf^d by evidence of pavol declarations ojf 
the testator made after the events, that he meant his will to stand. 
Kemhily* Scr<f^n,2 East, Rep,6^'} 
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Wills of Stamen and Marines, 


By 55 G. 3. c. do. Intituled, An act to rcpealjeveral acts [RepM^f . 
relating to the ccecjidion letters of atlorney^ and wls (f yetty 
(yffico'&t seamen^ and marines^ in his mqjestfsna'qy t and to make 
«« newpt'ovisions respecting ike same,** 9 & 10 Jr, 3. c, 4T. ^ 3.6^,; 

20(?.5i. c.2Ai, §6. 31 G.2. c. 10. $21.24-. 9 G. 3. c.30, $5.6. 
2&G.3.C.63. 32 G. 3. c. 34). and f. 67. $14-. 16. 49 G. 3. c. 

$ 1.6. 10. 17. 54 G. 3. c, 93. $ 7. ase repealed. $ 1. 

By $2. No will made by any petty officer or seamen^ non- Mode of 
conunissioiicd officer of marines, or manne, be&re Iiis entry into 
his niajesty^s service, shall be rated to pass or bequeath any s 
wages, pay, prize or bounty money, or other allowance of money 
to accrue due fi)r or in respect of the service of any such petty 
officer or seamen, non-commissioned officer of marines, or marin^.] 
in.his majesty’s navy. Nor shall any will made or to be made by any 
suet petty officer, &c. in the king’s service, be valid to bequeath 
a^y such wages, &-c. due, or to gi'ow due, to him, unless it 
shall contain the name of the ship to which the peitioii executing 
the same belonged at the time, or to which he last belonged. 


parte the Earl of Ilchester. A second marriage, and the birth 
of children, the wife and children being provided for by settlement, 
and there being children by the former marriage; held to be a case 
of exception from the rule, that marriage and the birth of a child 
revoke a will. 7 Ves. 348. But where there was no settlement on 
the second wife and her issue, a second marriage and the birth of 
a child were held presumptive revocation ot'a will, made by a widower, 
and in favour of children of a former marriage. Hallway v. Clarke, 

1 Phill, Rep. 339. Emei^an v. Bovillc, id. 342.; nor does the death 
of the child of the second marriage atVer the presumption. Id. The 
whole law of presumed revocation of former will by marriage and 
birth of children is stated by sir John Nichol, in Johnston v. Johrutont 

1 Phil. Rep. 447. in which case the first will of a married man with 
children was set aside on shewing the birth of more children, and 
his intention to make another wilt] 

Hinckley v. Simmons. Two unmarried sisters made wills, [Mutual 

in favour of each other, bearing the same date, and appointing the or rimUar 
same executors. The marriage of one of them was held not to revoke 
tile will of the offier. 4 Ves, 160. fAnd see Lotifeld v. Stoneham, 

2 Stra. 1261. Mutual or conjoint wills irrevocable by either of the 
supposed testators are unknown to the testamentary law of this 
country; and a separate will of the same deceased of a later date 
was in effect pronounced for in Hobson v. Blackburn and another, 

1 Add. Rep. 274.: but the devisees of such a will may be trtft- 
teea for performing the deceased’s part of^tbe compact. JJx/faUr 
r. 'Pertaro, per lord Camden, 18 July, 1769, 2Har^. Jurid, jsxer, 

101. Walpole V, Ckohnondeley, 7 T". Rep. 130. dbserved on 5 Ves.4C$i] 
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and also in every case a full description of the relationship or 
residi^ce of the person or persons to whoin, or in whose favour 
as executor or executors, the same shall be granted or r^ftde; 
and also the day of the month, and year, and the name, of the 
place when and where the same shall have been executed. Nor 
shall any such will be good for the purposes aforesaid unle^ 
executed and attested as follows ; — In case any such will is made 
by any such petty officer or seaman, non-commissioned officer 
or marines, or marine, at any time while they respectively l^elong 
to and are on board any of his majesty’s ships, as part of the 
ccmplement thereof, or be borne on the books as a supernumerary, 
or as an invalid, or for victuals only, unless such will is exec^ied 
in the presence df and attested by the captain or other ^ra- 
manding officer of the ship, or during his absence on leave on 
separate service, by the commanding officer for tlie time being, 
who in that case shall state at the foot of such attestation the 
absence of such captain, &c. at the time of the execution of such 
will, and the occasion thereof; or in case of the inability of such 
captain or commanding officer by reason of wounds or sickness 
to attest any such will, then unless such will is executed in the 
present or and attested by the first lieutenant or other officer 
next in command of such ship, who shall state at the foot of such 
attestation the inability of such captain, &c. to attest the same: — 
In case any ^uch will sliall be made by any such petty officer, &c. 
in any of his majesty’s hospitals, or ou board any of his majesty’s 
hospital ships, or in any military or merchant hospital, or at any 
sick quarters, either at home or abroail, unless such will shall he 
executed in the presence of and attested by ibc governor, physician, 
surgeon, assisUmt surgeon, agent, or cha))lain, of any such hospital 
or sick quarters of his majesty ; or by the commanding officer, 
agent, physician, surgeon, assistant surgeon, or chaplain for the 
time being, of any such hospital ship; or by the physician, 
surgeon, assisUmt surgeon, agent, chajdaiu, or chief officer of 
such military or merchant iiospital, or other sick quarters, or one 
of them: —/« case any such will shall be made by any such 
petty officer, &c. on board of any ship in the trunspoit service or 
in any nrerchant shi}), unless the same is executed in the presence 
of and attested by some commission or warrant officer, or chaplain 
in his majesty’s navy; or some coraniission officer, or chaplain 
belonging to his majesty’s laud forces, or royal marines; or the 
governor, physician, surgeon, assistant surgeon, or agent of any 
hospital in'his niaJosty*’s naval or military service who may happen 
to be then on board of such transport or merchant vessel, or by the 
master or first male thereof, or one ol” them: — In case any saCb 
will shall be made by any such petty officer, &c. after' his 
, discharge from his majesty’s service, unless tiiesnme (if the party 
making such will resides in London or Westminster, or within 
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the bills), shall be executed in the presence of and attested by 
the inspector (for the time being) of seamen’s wills, or bis 
as^ii^nt, or clerk; or unless the same (if the party resides at or 
within seven miles from any port or place where the wages of 
seamen in his majesty’s sei*vice are paid), shall be executed in the 
presence of and attested by one of the clerks in the office of the 
treasurer of the navy, resident at such port or place; or unless 
the same party rjesides at any other place in Great Britaioi 

Ireland, or in Guernsey, Jersey, Alderney, Sark, or Man), sbaU 
executed in the presence of and attested by a justice of peac^ 
or by the minister, or officiatii^ minister or curate of tKc 
p^rii^ or place in which such letter of attorney or will shall be 
exof^ted; or unless the same (if the party reside in any other 
part of his );Qajesty’5 dominions, or any colonies, &c, or foreign 
possession or de]?endency of his majesty, his heirs or successors, 
or any settlement within the charter of the East India Com* 
pany), shall be executed in the presence of and attested by some 
commission, or warrant-officer, or chaplain of his majesty^s navy, 
or CM^mmission officer of royal marines, or the commissioner 
of the navy, or naval storekeeper at one of ins majesty’s naval 
yards, or a minister of the church of England or Scotland, or a 
magistrate or principal officer residing in any such island, colony, 

&c. or if the party resides at any place not within his majesty’s 
dominions, or within any place hist above eniimeraU‘d, unless the 
same shall be executed in the presence of and attested by the 
British consul, or vice*consul, or some officer having a public 
appointment, or commission, civil, naval, or military, under his 
ijjajesty’s government, or by a magistrate or notary public of 
or near the place where such letter of attorney or will shall be 
executed. Ib, ,, 

5.5 G. 3. c. 60. $ 3. Enacts that every will already or hereafter [WiIUm*. 
made by any petty officer or seaman. non-commis.sioiied officer of in 
marines, or marine, at any time while they wei'c or shall 
prisoners of war in parts beyond llie seas, shall be as valid as if Clien 
the same had been respectively executed aiitl attested in the 
manner required by the acts reciteil. in § 1. or any of them. Pro¬ 
vided every such will shall Ijavo-becn executed in the presence of' 
and attested by some copinii.ssiorj or warrant-officor of Ids majesty’s 
navy, commission officer of rov.J inriiines, physician, surgeon, 
assistant surgeon, agent, « r cliaplain to some naval hospital; or 
some commission officer, pnyrtician, surgeon, assistant surgeon, 
or chaplain of the army, o>' <i;»y notary public, any thing in any of 
the said acts to the contrary notwithstanding: but so as not to 
invalidate or disturb any payment already made under any letter 
of administration, cerliheates o’* otherwise, pursuant to the said 
printed acta, or any of them, in consequence of the rejection of any 
roi« IV. Q 
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such wills bv the inspector of seamen’s wills* for want of due^ttest* 
&tioti decoraing to the directions of the said acts, or any of them. 

■ By $4. No will of any seaman contained" in the same instru¬ 
ment, paper, or parchment, with a letter of attorney, shall be 
available in law for any purpose whatever. 

By $ 5. All commanders of ships shall, on their monthly 
muster-books or returns, specify which of the persons menliuiied 
therein have made any will during that month, or other space 
G^'^time from the preening return, by inserting'the date thereof 
o^osite the party’s name under the head of “ WILL.” 

^ Enact^ That before any such will as in this act men- 
doned, shall be . attempted to be acted on or put iu forc^ the 
same shall be sent to the treasurer of the navy, at the Navy 
Pay-office, London, in order that the same may be examined by 
the inspector of seamens’ wills; who, or his assistants, shall 
immediately on receipt of every such will, duly register the same 
in a numerical and alphabetical manner, in separate books, to 
be kept for that purpose, specifying the date of such will, the 
place where executed, and the name and addition of the executor 
or executors; and also the names and additions of the attesting 
witnes!M»: and shall mark the said wills with numbers corre¬ 
sponding with those made on the entries thereof in the said books: 
and shall take all proper means to ascertain the authenticity of 
every such will, and in case it appears to him, or h.e has reason 
to suspect that any such will is not authentic, he shall forthwith 
give notice in writing to the executor or executors that the same 
is stopped, and the reason thereof^ and shall also report the same 
to the treasurer or paymaster of the navy, and shall enter his 
caveat against such will, which shall prevent any money from 
being received thereon, till the same shall be authenticated, to 
the satisfaction of the said treasurer or |>aymaster; but ifj on 
such examination, it appears to the said treasurer, paymaster, or 
inspector that such will is authentic, the said inspector or his 
assistant shall sign his name to it, and also put a stamp thereon, 
in token of his approbation thereof. 

By § 8. Where any petty officer or seaman, non-commissioned 
officer of marines, or marine, who shall have belonged to any ship 
of H, M,, his heirs or successors has died or shall hereafter die, 
having left a will appointing any executor or executors therein, 
no pay, wages, prize, bounty, or other allowance of money which 
may have been due to such testator ut the time of his death, shall 
be ptud over to, or recovered by such executor, except on the ’ 
probate of such will, to be obtained as follows; viz. After such will 
has been so transmitted, registered, inspected, and approved as 
h^einbefore directed, the inspector of seamcn’<« wills shall issue 
to the person named and described as executor or executrix of 
sitch vmh a c|iec;k in lieu ffiereo^ containing dilutions to return 
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the same, on the testator^s death, to the treasurer or paymaster 
of his majesty’s na^, which check shall be in the words and 
figures, or to the purport and effect following: 

< No. 

‘ CHECK. 

‘ Navy Pay Office, 

MS , 

* IT being directed by act of parliament, 55 Geo. III. 
‘ cap. that wills granted by petty officers and seamen, 

* non*commissioned officers of marines and marines, belonging 
‘to his majesty’s navy, shall be lodged in this office for the 
‘ purposes therein specified ,* and that a check shall be issued 
‘ for every such will, mentioning the particular heads thereof 
‘ which by virtue of the said act shall stand in the place of tlie 

* same: this is therefore issued to shew the receipt at this 

‘ office, of a will dated at [or^ on board of] upon 

‘ the day of made and executed 

‘ by A. B. now or formerly of his majesty’s ship 

‘ in favour of C. D. and appointing B. F. executor [or, execu- 

‘ trix] and which is attested by G. H. and J. K. The said E, F. 

‘ upon the testator’s death, is entitled, upon production of this 

‘ check, to demand of this office, that the said will may be 

‘ directed and sent to a proctor in Doctors Commons to obtain a 

‘ probate thereof, which probate is also to be lodged in this 

‘ office; I 
( 

( 

‘ now apply for a certificate, to enable me to obtain probate of 

* the above mentioned will, being the executor [or, executrix] 

* therein named. —My place of abode is at 

* (Signed) E, F. 

‘ WE hereby certify, that we personally know the above 
‘ subscribing E, F. the present holder of this check, who 
‘ is an inhabitant of this parish ,* and that we believe him 

* [or, her] to be the person described as executor [or, 

* executrix] therein. 

‘ E. M, 

*N.d 

* both housekeepers of the parish 
, * . in the county. 

‘of I 

1 hereby certify, that I have examined the above-named’ 
• * EiF. the ex'ecutor [or,' executrix} and also the above- 

' named att'd 2^. O. (inhabitant ^householders In. this , 

‘ tb their kfibwled^ ot the said 2^ and of his 
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‘ [<»•, h#r] being the executor [or, executrix] of the will 

* of the above-named A. B. as he [or, she] represents hini- 

* self [w, herself] to be; and that I am satisfied with their 

* answers, and have seen tite said E. F> sign the said 

* petition or application, and the said L. M. and N* 0> sign 
‘ the said certificate in presence. 

* The said E, F. the executor [or, executrix] is 
^feet inches high, complexion, 

* eyes, hair, age, 

* particular marks. 


‘At 

‘this ; day of 


J-P.Q. Minister. 


‘ N. B. If the testator shall die after he leaves the naval 
‘ service, a certificate of liis burial, or some other au- 

* thentic proof of his death, must likewise be sent to this 

* office. 

‘ If tile executor [or, executrix] knows any proctor in Doctors 
‘ CommonSf he [or, she] is desired to mention his name, that 
‘ he may be employed in obtaining the probate. 

‘ ITie above application and certificates are to be filled 
‘ up and signed upon the testator’s death, and the check 
‘ to be sent by the general post, under cover directed to 
‘ the treasurer, or, to the paymaster of his majesty’s navy, 

* hondon' 


And in the event of testator’s death, the minister, officiating 
minister, or curate of the parish in which the said executor, &c. 
may then reside, shall, on being applied to tor his signature to 
the certificate at foot of tlie said check, examine such executor, 
&c., and such two inhabitant householders of the parbh as may 
be disposed to sign the first certificate on the said check, touching 
the claim of the said executor, &c., and being satisfied of his or 
her being the jierson described as such in the said check, the said 
executor, &c., shall subscribe the application subjoined to the 
said check, (the blank therein being first filled up agreeably to 
the truth,) in the presence of the said minister, &c., and the said 
two inhabitant householders shall also subscribe the said first 
certificate on the said check (the blanks being first filled up 
agreeably to the truth) in the like presence; for which respective 
purposes the said executor, &c., and householdei's shall attend 
' when and where the said minister, &c. shall appoint: and the 
latter shall sign the second certificate on the said check (the 
blanks therein, and in the description thereunto subjoined, being 
$rst filled up agreeably to the truth:) and the said executor, &c. 
shall, before examination or signing tha said application, pay 
two shillmgs and sixpence to the said minbter foi* his trouble on 
the occasion: and tiie said ^plication and certifica^ea having 
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been completed according to the directions therein and hereby 
given, shall be transmitted by the said minister, &c. by the 
general post, addressed to the treasurer or paymaster of the navy, 

London: and the said original will having been passed or stamped 
as directed by this act, ^e inspector of seamen's wills, or his 
assistant, shall note thereon the amount of the wages due to the 
deceased, as calculated on the search sent to the inspector from . 
the navy office and shall forward such will to a proctor in 
Doctors Commons, in order to his obtaining probate thereof: 
and in case the executor or executrix shall not reside within the 
bills of mortality, the said inspector shall also forward to such 
proctor, a letter addressed to the said minister in the form or to 
the effect following. 

‘ No. 

‘ Navy Pay QBSce, 

‘ Reverend Sir, 18 . 

‘ I am directed by act of parliament, 55 Geo. III. chap. 

* to forward to you the inclosed C<^ommission, or requisition] 

‘ for the purpose of swearing T*’. therein named as executor 

* fo?', executrix] of the will of A. IJ. late a seaman {or, marine] 

* in his majesty's navy, deceased, which [commission, or re> 

‘ quisition] when executed, you will be pleased to return, 

* addressed as follows: ‘ To the treasurer [or, to the pay- 
‘ master] of his majesty’s navy, luondon^ specifying anti 
‘ describing the receiver general of the land tax, the collector 
‘ of the customs, or of the excise, or clerk of the cheque, 

‘ whose abode is nearest to the executor {or, executrix] and 
‘ who will be directed to pay him {or her] the wages due to 

* the deceased. 

‘ The copy of the will may be delivered to the executor [or, 

‘ executrix.] 

‘ I am, reverend sir, 

‘ Your most obedient servant, 

‘ J. P. Inspector.’ 

‘ To P. Q. minister of the parish 
‘ of in the 

‘ county of 

And such proctor having received the said will, and the said [0uty of 
letter so written by the inspector (in case such letter shall be 
necessary,) shall immediate!}' sue out the previous commission or’ * 
requisition, or lake such other legal steps as may be necessary to 
enable the executor, &c. to obtain probate : and shall inclose in 
the said letter, such previous commission or requisition, or other 
legal or necessary instrument, with instructions for executing the 
same; and also a copy of the said will and the said letter, and its 
inctosures shall be forwarded to the said minister, by the general 

0 S 
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posty agreeably to the address put thereon by the inspector-of 
seamen’s wills as aforesaid. 

$ 9. Enacts, That such minister shall immediately on recmpt 
of such previous commission or requisition or other instrument, 
take such steps as to him may seem proper or necessary, for pro¬ 
curing the execution of such previous commission, &c. directed 
by the proctor employed in Doctors Commons to be executed, 
and shall transmit the same, when so executed, to the treasurer 
or paymaster of the navy, London ; and if the person applying 
for such probate of will shall be and reside at a distance from tlie 
place where wages, prize-money, or other allowances of money 
due to the deceased are payable, he shall specify the receiver 
general of land-tax, collector of the customs or excise, or 
clerk of the cheque, who may be most convenient or nearest to 
the person applying for such probate: and the said treasurer, 
paymaster, or inspector, shall immediately on receipt thereof, 
send the said executed instrument to the aforesaid proctoi', who, 
in pursuance thereof, shall forthwith sue out and procure such 
probate. 

By $ 10. When any petty officer or seaman, non-commissioned 
officer of marines, or marine, who shall have belonged to any 
ship of his majesty, his heirs or successors, has died, or hereafler 
shall die intestate, leaving any wages, pay, prize or bounty money, 
or other allowances of money of any kind, due to him in respect 
of services in his majesty’s navy, the same shall not be paid unto 
any representative, baton letters of administration to be obtained 
as follows, viz: — The person or persons claiming such adminis¬ 
tration, shall send or give in a note or letter to the said inspector, 
stating his or her place of abode, and the parish in which the same 
is situate, the name of the deceased, the name of the ship or ships 
to which he belonged, and that he or she has been informed of 
his death, and requesting the inspector to give such directions as 
may enable him or her to procure letters of administration to the 
deceased, or to the like effect, on receipt whereof the said in¬ 
spector shall send by course of post, under cover, to the minister, 
officiating minister, or curate of the parish or wherever the 
claimant shall reside, a petition in the words and figures follow¬ 
ing, or to the like effect. 

‘No. 


‘ LIST. 


* 1st degree - widow. 

‘2d-- child. 

‘3d — - - father. 

* 4th — - - mother. 

* 5th — - - brother or sister. 

‘ 6Ch — - - grandfiuher, or 

gruuhx^thsr. 


‘ Sib, 

‘ Having obtained inform- 
i^on that B. bom ^x}ut the 
year at 

I and belonging to his majesty’s 
sl^ about the 



* 7th — • - ancle, ftunt, year died at 

nephew 07'niece, in the month of one 

‘ 8th-- cousin german. thousand eight hundred and 

‘ 9th — - - cousin german without leaving any will, to the 

once removed, best of my knowl^ge and be- 
‘ JOth — - - second cousin. lief, I now apply for a certificate 

- to enable me to obtain letters 

* of administration to his efiects, being his lawful 

* and sole [or one of his3 nearest of kin : no one to the best of 

* my knowledge and belief of a nearer degree being living at the 

* time of the death of the said deceased, who died a bachelor [or 
‘ widower.] — My place of abode is 

‘ a D. 

< We hereby certify, tliat we personally know the above sub- 

* scribing C. i>. and believe what he [or she] has stated to be 
‘ true. 

*2^. F. 

* G. H. 

‘ both inhabitant householders 
♦ of the parish of 
‘ in the county of 

* I hereby certify, that I have examined the above-named C. D. 

‘ who claims administration to A, J3. late a 
‘ belonging to liis mt^sty’s ship and also 

* the above-named E. F» and G. H, (inhabitant householders 

* of this parish) as to their knowledge of tlie said C- Z). and 

* of his [or her] right to administer to the efiects of the said 

* A, B. and that 1 am satisfied with their answers, and have 
‘ seen the said C. Z>. sign tlie above application or petition, 

* and also seen tlie said F. F, and G, i/. sign the above cer- 
‘ tificate. 

* The said C, D. is feet inches high, 

‘ complexion, eyes, hair* 

* particular marks. 

‘At this 

* day of 18 ( Minister.' 

* N. B. If the person applying is the widow of the party 

* deceased, she must forward an extract from the parish 

* register, or some other authentic proof of her marriage.' 

‘ If the deceased died after he had left the naval service, an 

‘ extract from the parish register of his bnrial, or some 

* other authentic proof of his death, must likewise be sent 
‘ to this office.’ 

‘ If the person applying knows any proctor in -doctors 
.< CommonSy she for he] is desii^^o* rt^tion his name, 

fi ^ 
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* that he may be employed in obtaining the letters ■ df 
‘ administration.* 

^ ‘ This application when filled up and attested, is to be 

‘ sent by the general post, under cover, directed to the 

* treasurer, or to the paymaster of his majesty’s navy, 
‘ London* 

And the inspector shall, at the same time, send to such 
minister a letter, acquainting him with the nature of the claim and 
the steps to be taken thereon, in pursuance of the directions 
hereinaiter in that behalf contained: and also send to the claim¬ 
ant a letter advising him or her of the forwarding of the said 
petition or paper, under cover, to such minister, and directing 
him to take such steps as are hereinafter inserted, for substanti¬ 
ating his claim to the satisfaction of the inspector : and on receipt 
of the said petition or paper, and letter, the minister shall, on 
being applied to for his signature to the said paper, examine the 
claimant, and also such two inhabitant householders of the parish 
as may be disposed to sign the first certificate on the said paper, 
touching the right of such claimant to the administration arising 
to the degree of relationship stated in such petition; and being 
satisfied of such right, the person claiming such administration, 
shall fill up the several blanks in the first part of the said paper, 
as the truth may be, and subscribe tiie same in the presence of 
the said minister : and the two householders shall subscribe the 
first certificate on the said paper (the blanks therein being first 
filled up agreeably to the truth) in the like presence : for which 
respective purposes the said claimant and householders shall 
Attend when and where the minister shall appoint: and the 
minister shall sign the second certificate on the aforesaid paper, 
(the blanks therein, and in the description thereunto subjoined, 
being first filled up agreeably to the truth) and the said claimant 
shall, before examination or signing the said petition, pay to the 
said minister two shillings and sixpence for liis trouble; and the 
said paper being completed, shall be returned by the said minister, 
by the general post, addressed to the treasurer or paymaster of 
the navy, I^ondon, who on receiving the same, shall direct the 
inspector of seamen’s wills to examine the same, and make such 
enquiry relative thereto, as may seem to him necessary in that 
behalf; and being satisfied, shall forthwith make out a certificate 
in the words and figures following, or to the like effecL 

‘ By act of parliament, 55 Geo. III. Chap. 

*No. 

* Certificate to obtain letters of administration. 

* Navy Pay Office, 

18 

* HAVING duly examined an application made to this office 
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‘ by C. Z). of in the county of stating 

‘ that she [or he] is the of A. B. originally 

‘ of and late a seaman [or marine] belonging 

* to his majesty’s ship who died intestate a widower 

* [or, bachelor] on the day of 18 , 

* and w ithout leaving any one of a nearer degree of kindred to 
‘ him 5 and it oppearing that no will of the deceased has been 

* lodged in this office, 1 therefore grant this abstract of the said 
‘ application, and certify, that I believe what is therein stated to 

* be true; and also that the said C. JX may obtairi letters of ad- 

‘ ministration to the effects of the said A. B» deceased, which 
‘ effects appear not to exceed the sum of provided 

‘ always, that she [or, he] is otherwise entitled thereto by law. 

* J. P. Inspector. 

‘To ' 

‘ I’roctor in Doctors Commo7tsJ 

‘ N. 13. The previous commission or requisition (if such 
‘ should be necessary) is to be addressed agreeably to the super- 

* scriplion of the williin cover, in which the same is to be 
‘ enclosed, and fbrwuuled by the proctor ; and wlicn such com- 
‘ mission or rccjuisilioii shall be returned to this office, it will be 
‘ forwardeil to him, and he is then to sue out letters of adminis- 
‘ tration, and send them to the inspector, with liis charge noted 
‘ thereon.* 

And after filling up the blanks in the said certificate, as the 
case may require, the said insjicctor sliall sign and address the 
same to a proctor in Hectors Coinmuiis; and in case the person 
claiming administration shall not reside within the bills of 
mortality, shall inclose and sejul with such certificate, a letter 
addressed to the minister and chnrch-wardens, or elders of the 
parish within which such person shall then reside, .signifying tlie 
transmission of such commission or retjiiisition, for the purpose 
of swearing the claimant as administrator or administratrix as 
aforesaid: provided to the best of llie .said minister’s belief, he or 
she answers the description contained in the same; and in¬ 
structing him to return the commissioii or requisition when 
executed, under cover, addressed to the treasurer or paymaster 
of the navy, London; and to specify and describe the receiver- 
general of the land-tax, collector of the customs or excise, or 
clerk of the cheque, whose abotle is nearest to the penson apply¬ 
ing for such administration, and who will be directed to pay him 
or her the wages due to the deceased; and ihc proctor to whom 
such certificate shall be addressed and sent, sliall immediately on 
receipt of the same, sue out the previous commission or requi¬ 
sition if necessary, or take such other steps as may be proper 
towards enabling the person so applying for letters of ndministra- 
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tion to obtain the same; and shall enclose such previous cofn- 
mission, &C.) or other legal and necessary instrument) with in» 
structions for executing the same, in the letter so to be addressed 
to such minister, by the said inspector as last aforesaid, and shall 
forward such letters and enclosures by the general post, agreeably 
to the address put thereon by the treasurer or paymaster of the 
navy, or the said inspector. 

Provided that if the minister shall reject the said petition or 
paper for want of proof to his satisfaction of the claimant being 
the person entitled to administration of the deceased’s effects, he 
shall state his reasons for such rejection on such petition, and 
forthwith return it addressed to the treasurer or paymaster of 
the Navy as aforesaid: and in case no application is made to him 
by the claimant, or no effectual steps taken by the claimant so 
as to complete the said petition, and the certificates thereon 
within two calendar months from the date of the Inspector’s letter 
accompanying it, the minister shall at the expiration of that time 
forthwith return the said petition or paper addressed as above, 
with his reason for doing so noted thereon. $ 11. 

$ 12. Enacts that such minister shall inmiediately on receipt 
of such letter as aforesaid, with the previous commission or re> 
quisition, or other instrument inclosed therein, take such steps 
as to him may seem fit to procure the execution thereof, and 
being so executed shall transmit it to the treasurer or paymaster 
of the Navy, London: and if the person applying for such admin¬ 
istration sliall be at a distance from the place where the money 
due to the deceased is payable, he shall specify the receiver- 
general of land-tax, collector of customs or excise, or clerk of 
the cheque, who may be most convenient, to such person ap¬ 
plying for adniiiiistraliou; and the said treasurer or paymaster 
shall immediately on receipt tlicreof send the said previous com¬ 
mission, &c. so executed as aforesaid to the proctor employed * 
in Doctors Commons, who shall forlhwitlt sue out letters of 
administration to the estate of the intestate, in favour of the ap¬ 
plicant. 

By § 13. As soon as any letters of administration, or probates^f 
of wills or letters of administration, with will annexed, have been 
obtained and passed the seal of the proper court in the manner 
hereinbefore directed, in the diilerent events hereinbefore specified, 
tlie proctor who has sued out the same, shall immediately send 
the same addressed to the treasurer or paymaster of the Navy, 
togetlier with the copy of the will, and an account of his charges 
in obtaining the same: which shall not exceed the sums hereiii- 
afler allowed: and the said treasurei on receipt thereof^ shall 
direct the inspector of seamen’s wills to issue a check containing 
the heads of such letters of administration or probate of will, or let¬ 
ters of administration with will annexed, as the case may be, and 



ftOhl^in 


* 3i83il{0* Eoroi and manner. 

tb« latter shall note thereon the amount of the said proctor’s ex-> 
penceS) provided they be at the rates hereinafter flowed, and 
shall likewise specify on the said check; the revenue officer or 
clerk of checque residing us aforesaid, nearest to the adminis¬ 
trator or executor so to be named in such check, if such com- 
municatioo has been made to him: which check of letters of 
administration, or of letters of administration with will annexed so 
prepared shall be delivered over by him to the said administrator; 
and which clieck of probate of will shall be delivered over by 
him to the said executor, together with the copy of the will so 
transmitted to him by the proctor, the said copy being first 
stamped by the inspector, if the said administrator or executor 
shall be present, or demand it in person, but if not present, then 
the inspector shall deliver such check and such copy of will to 
the deputy paymaster, which check shall be as follows, or to 
the like e^ect. 

. ‘ No. 

‘ CHECK. 

‘ Navy Pay Office, 

*■' Hay of 

‘ IT being directed by act of parliament, fifty-fifth George 

* third, chap. lliat letters of administration 

* and probates of wills, gi'antcd to the representatives of petty 
‘ oflicers and seamen, non-commissioned officers of marines, 

* and marines, belonging to his majesty’s Navy, shall lodged 

* in this office, as votichers to the treasurer for payments made 
‘ thereon, and that a check shall be issued for every such ad- 
‘ ministration and probate of will, and administration with will 
‘ annexed, specifying the particular heads thereof w'hich, by 
‘ virtue of Uie said act, shall stand in i^lace of tlie same; this is 
‘ therefore issued, to shew the receipt at this office of [letters of 

* administration, probate of will, letters of administration with 

* w ill annexed] granted to C. D. of in 

‘ the county of as [admiiiistrat cxecut 

‘ Administrat with will annexed] of /?. late of his ma- 

* jesty’s ship Dated the 

‘ day of 

‘No. 

* Remittance bill, to be addressed to at 

‘ The aforesaid [letters of administration, probate of will, 

‘ letters of administration with will annexed] were sued out 
‘ by proctor in Uoctors CommonSf whose charges amount 
‘to X P. Inspector.* 

‘ To the deputy paymaster of* the Navy.’ 

By § 14. If any proctor, registrar, or other ecclesiastical offi¬ 
cer, shall deliver any letters of administration, probate of will, or 
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letters of administration with will annexed, to any other person 
than the treasurer or paymaster of the navy, or the said inspector, 
as directed by this ac^ he shall forfeit for every such offence, 100^. 
to the use of Greenwich Hospital; and if any prize agent shall 
pay any prize money due to a deceased petty officer or seaman, 
non-commissioned officer of marines, or marine under any other 
authority than the check directed by this act, to be issued by the 
inspector, the payment shall be void: and the agent shall forfeit 
for such offence a sum equal to such prize money, to the use of 
Greenwich Hospital: to be recovered with costs, either in the 
name of the governors, or of the treasurer of tlie navy, without 
essoin, &c. or more than one imparlance allowed. 

By § 15. No ecclesiastical court or registrar thereof, or any 
proctor or other person soever shall, under any pretence, take and 
receive more for serving out probates or letters of administration, 
in order to receive wages, pay, prize or bounty money, or other 
money due to such petty officers, &c. at his death, or tor his ser¬ 
vices in his majesty’s navy, than the several sums in ScAedttle (B): 
Provided that if at any time hereafter any increase or diminution 
takes place in the stamp duties on such instruments^ then the 
charges shall be increased or diminished to the extent of such 
alteration or diminution, but no further, or otherwise. 

By § 16. Any officer, proctor, or other persons, who shall 
presume to take any more than *the sums in the different events 
speciffed in Schedule (B.) for the charges of probates, &c. .shall 
forfeit to the party grieved 50/.; to be recovered with costs in any 
court of record: or if any registrar or other officer of any eccle¬ 
siastical court shall knowingly be aiding in procuring probate or 
letters of administration, for the purjmsc of enabling any person 
to receive the wages, pay, j)rize money, or allowance of money due, 
or becoming due, ibr the services of any petty officer or seaman, 
non-commissioned officer of marines, or marine, on board any of 
his majesty’s sliips, otherwise than is prescribed by this act, every 
such proctor, registrar, or other officer, shall for ever ttftcr be 
incapable t'f acting in any capacity, in any ecclesiastical court in 
G. 13., and shall Ibrfeit .500/. recoverable in any court of record 
at Westminster, in moieties to the king and informer. 

By § 17- Whenever any extraordinary trouble or expence 
shall attend tire suing out letters of administration, or letters of ad¬ 
ministration with the will annexed, to the widow or next of kin, or 
probatesofwillsto the executors ofany such petty officer or seaman, 
non-commissioned officer of muiines, or marine, the proctor who 
has sued out tiie same nniy make nil addition to his bill in pro¬ 
portion to the said exti’aordiniiry trouble and expence, which, if 
reasonable, shall be allowed and passed by the inspector; but if 
it appear to him unreasonable, he shall refer it lo the treasurer 
or paymaster of the navy, who, in case lie disajiproves of such 
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bill» gboll cause It to be returned to Doctors Commons, to be 
checked and taxed by a registrar or deputy registrar, who shall 
do so without fee: unless the said expeuccs have arisen in con* 
sequence of any litigation respectihg obtaining such letters of 
adtninistratlon, &c., in which case he may take a fee of 3s. ^d. 

By $ 18. Where any sum not exceecjing 20/. shall be due for fSums not 
tlie services of any petty officer or seaman, non-commissioued 
officer of marines, or marine deceased, in order that tlie widow, 
next of kin, or executor, may not be put to greiU. expence, the cate.] 
inspector of seamen’s wills, after having taken the previous steps • 
to ascertain the justness of tlieir respective claims to letters of 
administration, probate, &c. ns hereinbefore directed in cases of 
granting certificates to Doctors Commons tor letters of admi¬ 
nistration, &c. shall issue a certificate as follows: 

‘ Act of Parliament, 55 G. III. 

‘No. 

‘ CERTJFICATK. 

‘ Navy Pay Office, Day of 

* HAVING duly examined a claim presented to me as inspec- 

* tor of seamen’s M ills, &c. by A. li. of in the county 

* of stating that he [or she] is the of C. D, 

‘ originally of and lately a seaman, [or marine] 

‘ belonging to his majesty’s ship and who died at 

* on the • I therefore hereby certify, lliat I 

‘ believe the contents as therein stated to be true; and also, that 
‘ the said A. B. is entitled to receive whatever wages, prize money, 

‘ and other allowances of money, may be due to the said de- 
‘ ceased, provided the amount thereof does not exceed the sum 
‘ of twenty pounds. 

* Remittance bill to be addressed to 
‘ at 

P. Inspector. 

‘ To the deputy paymaster of the navy, [who .shall Take care to 
‘ notf hereon all sums which he shall pay, or cause to be paid, 

* upon the authority of the same.]’ 

which certificate so prepared shall be delivered over by him to the 
said widow, &c. if she, he, or they sliall be present: but if not, 
then the inspector shall specify thereon the revenue officer residing 
nearest to sucli widow, &c. and shall deliver such certificate to 
the deputy paymaster § 18. 

By 59 G. 3. c. 59. where any sum not above 20/. is due for the [Intestate 
services of any petty officer, &c., who being born a bastard, shall t»a!,tard.] 
have died, or shall die intestate, in order that the person entitled 
to the effects or part thereof, by grant from the crown, may not 
be put to great expence, the inspector of seamen’s wills, on in¬ 
spection of such grant, may issue a certificate in the form provided 





[Creditors 
of seamen 
administer¬ 
ing shall 
deliver to 
inspector 
account of 
names and 
abodes.] 


FoTtif 

by 55 G. S. c. 60, $ 18. in case; of-any snfti'exceecKng 20^ dne 
for the services of any petty oflRfcef, &c.'deceased r ind all the 
clauses, powers, and penalties^df that ac^' are extended to cases 
arising under this act; 

For preventing frauds frequently practised on the represent- 
“ atives of deceased petty officers and seamen, non-commis- 
“ sioned officers of marines, and marines, by persons falsely pre- 
“ tending to be creditors of the deceased,” it is enacted by 53 G. 3. 
c. 60. § 19. that no letters of administration shall be granted to any 
person as a creditor of any deceased petty officer, &c. in order to 
enable him to receive the wages, pay, prize or bounty money, or 
other money of any kind due to the deceased for his services in 
his majesty’s navy; but every person claiming to be such credi¬ 
tor shall be entitled to receive from the treasurer, or paymaster 
of the navy, the agent for prizes, or the treasurer of Greenwich 
Hospital, as from any person other than the executor or adminis¬ 
trator of the deceased, the amount of his claim out of such wages, 
&c. as may be due to him at his decease, or as far as such 
wages, &c. will extend for that })urpose on the following ap¬ 
proval of the amount of his claim : i. e. Every such person or 
persons so claiming to be creditors shall deliver to the inspector 
an account in writing, signed with his, her, or tlieir names, stating 
the particulars of demand, and specifying his, &c. place of abode, 
verified by oath (or if quakers by aflirmalion) in writing of such 
person or persons, or one of them,^akcn before such justice of 
peace: on the receipt of which said account the inspector shall 
with all speed cause an advertisement to be inserted once in tliree 
London Newspapers, also three times in the public newspaper 
published at the nearest jdace to the usual residence (if known) 
of the next of kin, or to the place of birth of such deceased, in 
case such residence or place shall not appear to be within the 
bills, signifying that a creditor or creditors of the deceased have 
applied to the treasurer of the navy for a Cniificatc to obtain 
payment of the demand, and thereupon, if the next of4cin or 
executor of the deceased sliall within six calendar months from 
date of such advertisement, petition the treasurer or paymaster 
of the navy for a certificate to enable him to obtain letters of ad¬ 
ministration, or probate of the will of any such deceased, the said 
inspector shall cause notice in writing to be given to such next of 
kin, &c. of the names and abodes of the persons so claiming to 
be creditors of the deceased, and the amount of their debts 
claimed; and shall also cause notice in writing to be given to 
such creditors of the abode of such next of kin or executors 
who may petition for a ceilificate to obtain such adittinigfration ' 
or pro^^ such will for twelve^aleifdar months fipm the date of 
such adveitisement; but in ddse of neglect to do so fi>r the above 
tiaie,.then the inspector or person authorized to do so by 
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tbe tiieasurer^or paj^niftst^. sh^i ppoce^ to iiive^gate the ac^ 
count of>suc1i creditors, for which purpose be .may require pro* 
duction of documents, &c. reUtlng to such demand; and in case 
they produce the same, or being unable to do so shall give some 
satisfactory reason for not doing, so, and shall otherwise satisfy 
the said inspector, &c. of the justice of the demand in pait or in 
the whole, the said demand shall be allowed in part or in all os 
seems fit: but if such accounts, &g. are not produced, or a suf* 
ficient reason assigned for not doing so, or if such inspector, &c. 
is not satisfied of die justice of such demand, the same shall be 
disallowed. Provided that the party dissatisfied with such deci* 
sion may appeal to the treasurer or paymaster, who shall examine 
the parties and their witnesses on oath (or affirmation if quakers) 
or otherwise to receive proof thereof by like oath, &c. taken be¬ 
fore some justice of peace, and may allow or disallow the claim 
in all or in part as seems fit: which said decision shall be final. 
Perjury and subornation thereof in the oaths above required shall 
be punished as such. 


By $ 20. If within twelve calendar months from date of the {Creditors 
said advertisement, no probate of the will or letters of ad- how paid if 
ministration to the effects of any such petty officer, or seamen, 
non-commissioned officer of marines, or marine, shall have been adminis- 


applied for by the next of kin or executors, the creditors shall tratiou 
be entitled to receive the full amount of their debts allowed as 


above, so far as the wages, &c. due for the naval services of the 
deceased will extend to satisfy the same; and thereupon the 
said inspector or his a.ssistanl shall grant to such creditors a 
certificate, signed by him in the form set forth in Sc/iedulc{A.); 
and the deputy paymaster shall note on every such certificate 
the exact amount of the wages due for the services of the de¬ 
ceased in every ship of his majesty's, in which he shall have 
served; and on the granting of such certificate so much of tlie 
wages due for the services of such deceased as shall be sufficient 
to satisfy the amount of the sum admitted as above to be due 
to such creditors, shall be paid and remitted to them in the man¬ 
ner herein, and by any other law in force provided for payment 
of the like wages to executors and administrators of deceased 
petty officers, &c. Provided that any prize f»r hmniy money due 
to such deceased, shall be payable to such creditor only as fol¬ 
lows, i. c., if the pay and other money due from his majesty to 
the deceased is not sufficient to discharge the said debt so al¬ 
lowed, the deputy paymaster of die navy shall certify the amount 
of tile wages, dead clothes, and other allowances actually paid 
to such creditojTS, at foot of such certificate : and such cr^itors 
shall no^deniand or receive fi*om the treasurer of Greenwich 
Hospital, or any prize agent, his deputy, &c. to pay to such 
creditors or any other person for their use, or on their account, 





i94<^ w w*ir 

pf^ple^Wich Ho&pltojlj 
cert^^U) the said 
the ^id prize mon^ 


[Executors 
or adminis¬ 
trators 
dying be¬ 
fore receipt 
of wages, 
&c. due to 
deceased.] 


aajg prize^ot^^^bopirty moxteiy^& m 
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claimea pcl^ money. lo^*tn^'iffeasj 
and (iie said creditors pr^ct 
U’easurer* thay shall reoeivd^iso 
(if so much is due) as shall disdiarge sO;.niuc)i df their demands 
as remains unpaid: and the deputy paymaster of the Hospital 
may» on so {>aying the full amount of the debt, retain the cer- 
dilute as a voucher: Provided tliat if there are more tbap or^ 
such creditor, the creditor whose claim has been first allowed 
shall be first satisfied, and afterwards the creditors in succession 
according to priority of allowance of their claims, but.so as not 
to deprive any such creditor of any leg.al priority by specialty or 
on any other account; provided notice thereof in writing has. 
been given to the treasurer of the navy, or of Greenwich Hos¬ 
pital, as the case may require, before actual payment of the de¬ 
mand of any other creditors or any part thereof 

By § 21. Wfjeuever the executor or administrator of a deceased 
petty officer or seaman, non-commissioned officer of marine.^, or 
marine, shall die, not having in his lifetime received all or any 
part of the wages, &c. due to the deceased for naval services ;• 
the inspector of seamen’s wills, or bis assistant may investigate 
the right of any jjerson making application to the treasurer or 
paymaster of the navy in that behalf, to represent according to 
law die person of such deceased: and being satisfied of such 
right to certify the name and abode of sucii applicant on the 
check or certificate formerly issued by the inspector of seamen’s 
wills and powers to the executors or administrators of such de¬ 
ceased, and that he in his judgment is the rightful representative 
of such deceased, and cntitleil to receive whatever money is 
or may become due in respect of such services. And thereupon 
if the wages, &c. due from his majesty for the services of the 
deceased, and the said prize and bounty money remaining un¬ 
paid at the decease of such executor or administrator, shall 
appear to the said inspector or his assistant not to, amount, nor 
likely by future payments to amount, to more than 20/., it shall 
be lawful for the treasurer and paymaster of the navy, prize 
agent, and proper officers of Greenwich Hospital to pay to 
such person or his lawful attorney, all such wages, &c. so due, 
or which may become payable as aforesaid, without requiring 
such person to take out fresh lottars of administration, any law 
to the contrary notwithstanding; but if such wages, &c. amount 
or appear to the inspector of seamen’s wills to be likely to amount 
to more than 20/., then such wa^s, &c. shall not be paid except 
on iVesh letters of administratiem to be obtained m the'regular* 
way. 

fey §22. The deputy paymaster on receiving sach chetk or 
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'Qfertfficilte the c&ih liuty be, shall by deputy 

«au!» tfife cf Stie’ thWeon to be calcubAc^ taxd r«y®««t«‘l 

a&ceilamecl uf ^,ustndlnaB(|et'» br wMch^'calculadoii, cobsider* 
ation shall te had toTtlie^ fivocto^’s, cl^|fe (if incurred), ^hicK 
shall be deduct from the*said' wa^s, ^d'.be imn^diatel^ paid 
to the said proctor or his agent: and me amount.due on such 
check or certificate being so ascertained, and '^the proctor’s 
charge deducted, the net balance, or that part thereof which may 
be due to the administrator, executor, widbir, or next of kin, 
or person named as executor, shall immediately be paid to him, 
if present; and the check or certificate on which the same was 
so paid shall also be delivered to him, that it may remain In liis 
hands, and stand in place of letters of administration or probate, 

&c. as authority to receive wliatever other sums may be due or 
become due to the deceased’s estate. 

In case the said executor, or administrator, widow, next of kin, [Rcmit- 
or creditor, or person named as executor, shall not be present, tancebiil; 
but be and reside at a distance, the said deputy paymaster or ‘V* 
treasurer’s clerk shall make out a remittance hill or bills for the 
net balance, or that part of it ascertained as aforesaid in the foU 
lowing form, or to the like effect. 

‘ Noi. 

‘ Day of 

‘ Sir, 

* Pay to J5. C. of 

‘ on his [her or their] producing and delivering 

* the duplicate hereof, the sum of | 

‘ being on account of the wages of D. belong- j 
‘ jug to his majesty’s ship the if I 

* the same be demandeil within six calendar 
‘ months from the date hereof, otherwise you are 

* to return this bill to the treasurer of the navy 
‘ at the pay o£Bce of the navy, London. 

The receiver-general of the land tax, in the county of 
The collector of the customs at the port of 
The collector of the excise at 
The clerk of the cheque at 

* Signed [^. O.] commissioner of the navy- 
‘ Attested \H. /.] clerk to the treasurer of the navy. 

‘ By virtue of the act TSfty-fifth George third, ch. 

* A’.B.—The personating or fclsely assuming the name and 
‘ character of any person entitl^a to receive the wages of any 
‘ interior officer or seaman, non-i^i^missioned officer pf marin&i, 

‘ or marine, or procuring any otTier tb do the same; or forging 


5 . 


d. 


To 


or 


marine, or procuring any otiier to ao tne same, or lorging 
Uttering, knowing the same to he forged, any letter of at- 
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‘ Uimey, bUl* ticket, certificate^ or. assigopi^t^Jast.'vilb or i^her 

< power or authority; or tald^ ^ iake.^-oath 'to oIy^Ib probate 

* of aVill or letters of ^ministrai^n^ in order to receive wages 
^ due to such officer' pj: seaman, non-commissioned officer of 
*' marines, or marine, or demanding or receiving such w^es 

* due to such officer or seaman, non-commissioned cffiiccr of 

* marines, or marine, under probate of will, or letters of ad* 

^ ministration, knowing the will to be forged, or the probate or 
‘ administration to have been obtained by means of a false oath, 

‘ is made felony without benefit of clergy, by the fifty-fifth of 
‘ George the third, chapter 60. 

‘ I'he officer to whom the aforegoing bill is addressed, is di- 
‘ reeled by act fifty-fifth George tlie third, chap. 60. to examine 

* the duplicate thereof when pre.sented, and enquire into die 
Hruth, by the oat!) of the person presenting the same; and 

* being satisfied, he is to testify to that purpose upon the back 
‘ of the bill, aud pay the amount without fee or reward; but if 
^ he shall not be able to pay the amount from not having public 
^ money sufficient in his hands, he shall note the cause of bis 

< refusing payment, and shall appoint anotlier day within one 

* month at farthest from that time, and shall deliver back the 
‘bill so noted to the person presenting it; and if upon com- 
■ plaint to llie commissioners of the board of revenue, on whose 
‘ officer such bill shall have been drawn, it shall appear that 
‘ such officer hath unnecessarily delayed payment, taken any 
‘ fee, or made any deduction whatsoever, he shall be fined in a 
‘ sum not exceeding fifty pounds.’ 

[How sign- And which bill shall be signed, attested, forwarded, and 
ed, &c.] transmitted as directed in 31 G. 2. c. 10. $ 14*. ; and shall be made 
payable to such persons only as siiall be expressed as adminis¬ 
trators, executors, widows, next of kin, or creditors in the check 
or certificate issued as before directed by the inspector; and all 
the money payable by the treasurer of* the n.avy upon such check 
of administration, probate of will, administration with, will 
nexed, nr certificate, being made into a remittance bill or bills, 
the treasurer’s clerk shall examine the said check, and if it ap¬ 
peals that there are no further sums due by the said navy trea¬ 
surer, but that tlie full sum due by him on such authority has 
been paid, the said clerk sliall enclose the said check in tlie 
letter or cover which contains the remittance bill, and forward 
it to tlie administrators, executors, widows, next of kin, or cre¬ 
ditors, that it may remain (with^respect to any administrators or 
executors) in their hands, ao^iftand in the place of the original 
administi’atioo or probate, as authority to. revive whatever other 
sums may be due lo the decease’s estate. § 2^. And by § 24. In 
absence of any navy commissioner comptfoUing the payment of 
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wa^ at the ootport^ the senior officers’ of his majesty’s 

dow-yard n^ay sign re^ttant^ bills. (The regulations affect- 
mg payment of‘remittance IrIIh, cancelling and renewing them, 
allowing theih in accounts, &c. are contained at great length in 
§25.28.) 

By § SO. If any person shall sign any petition or application 
to the treasurer or poymaster of the navy, falsely and wilfully 
representing himself or hei^elf to be Uie widow, or nearest, or 
one of the nearest of kin, of any deceased petty officer or sea¬ 
man, non-commissioned officer of marines or marine, who has 
belonged to or sensed on board any of his majesty’s sht^s ,* or 
utter or publish any such petition so signed, containing such 
false, &c. representation as aforesaid, in order to obtain a certi- 
iieate from the inspector of seamen’s wills, and powers to procure 
letters of administration to the effects of any such petty officer 
or seaman, non- commissioned officer of marines or marine, or 
to procure payment of any wages, pay, prize, or bounty money, 
or other allowances of money under 20/., for or in respect of 
n.ival services; or if any person shall demand or receive any 
w^es, &c. due or supposed to be due for the services of such 
petty officer, &c. by virtue of any certificate from the said in¬ 
spector, knowing it to have been obtained by false pretences; 
eveiy sucli person shall on being convicted be transported 
beyond seas for seven years as a felon. 

By §31. If any person shall falsely make, forge, or counterfeit, 
or procure to be falsely made, &c. or willingly assist in the false 
making, &c. the signature of any minister or householder of any 
parish to any certificate annexed, or subjoined to, or contiiined in 
any check or petition for a certificate, as required, desciibed, and 
mentioned In this act, to enable any person or persons to obtain 
probate of any will or letters of administration to any such petty 
officer, &c.; or shall utter or publish as true any such certificate 
annexed to or contained in any such check or petition, with any 
false or counterfeited signature of any such minister or house¬ 
holder of any parish subscribed thereto, knowing the same sig¬ 
nature to be false or counterfeited, with intent to defraud; he or 
she shall, on conviction, be deemed guilty of felony, and be 
transported ai such for his or her natural liie, or for fourteen or 
seven years, as the court shall adjudge. 

By § 32. If anj' person shall knowingly personate or falsely 
assume, or procure any other person to personate or falsely as¬ 
sume the name or charactei^ of ahy commission, warrant, or 
petty officer, seaman, or any comihlssioned or non-commissioned 
officer of mathies of marine, or afly other person entitled or sup¬ 
posed to be CTtitl^* to any wages, prize, or bounty money, or 
other allowances money for services performed or supposed 
to have been performed on board of any ship of his majesty, or 


[FalHely 
represpnU 
ing next of 
kin, &c.] 


[Forging, 
&c. nnmes 
of minis¬ 
ters.] 


fPerson- 
oUng, &c. 
officer, sea¬ 
man, or 
inarinti. 
(And see 
1 Sc2 a. 4. 
C.49. §S.)] 





[Forging, 
Bw. letter of 
attorney, 
&c.] 


[Uttering 
forged, &C. 
letter of at¬ 
torney i&c.] 

[False oath 
to obtain 
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will, letters 
of adminis¬ 
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by false 
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^e'wife* widow, executor, or adm^retrator, i^adoiSj W creUfli^# 
of any such officer, &c. in order to receive i^ny wag^, &c. dtic 
or supposed to be due for the m^l Services of any such officer; 
or shall forge or alter, or causi pr pfocufe the'sarrie to be done, 
or act or assist in forging 6r uttering any letter of attorney, bBl, 
ticket, certificate, {puq?orting to be a certificate from the inspector 
of seamen’s wills uiid powers, or his assistant,) assignment, last 
will, or other power soever, in order fo receive or enable any 
other person to receive any wages, &c. due or supposed to be 
due for naval services performed or supposed to have been per¬ 
formed on board of any vessel of his majesty, his heirs, or suc¬ 
cessors, with intent to defraud; or shall utter or publish as true, 
any false, forget!, or altered letter of attorney, &c. {as above) In 
order to receive any such wages, &c. with intent to defraud, 
knowing the same to be false, forged, or altered, (and see 1 & 2 
G. 4. c. 49. § 4.); or shall willingly and knowingly take a false 
oath, or cause or procure any other person to take a false oath, 
or to obtain probate of any will, or to obtain letters of adminis¬ 
tration, in order to receive or enable any other person to receive 
any such wages, &c. due or supposed to be due for any such 
services (aiul see 1 & 2 O. 4. r. 49. § 4,); or shall demand or re¬ 
ceive any wages due or supposed to be due for or in respect of 
like services, of or by virtue of any probate of any will or letters 
of Jidministration, knowing the will on wliich such probate has 
been obtained to be false and counterfeited, or knowing such 
probate or letters of a<lniinistralion to have been obtained by 
means of any such false oath, with intent to defraud: then every 
such offender, on conviction, shall be deemed guilty of felony, 
and .shall sufier death without clergy. 

And by § 33. it is enacted, That tor the purposes of this act, 
every part of the complement of every ship in his majesty’s navy 
shall be petty or inlerior officers, seamen, non-commissioned 
officers of niarine.s or marine, excepting such os appear by the 
ships’ books to be admirals or flag officers, cuptain.s, lieutenants, 
masters, second masters, and pilots, physicians, surgeons, assist¬ 
ant surgeons, chaplains, secretaries to flag officers, and their 
clei'ks, pursers, boatswains, gunners, carpenters, and commis¬ 
sioned officers of marines. By § 34. penalties incurred under this 
act, which are ap})licablo to the use of Greenwich hospital, may 
be sued for by the treasurer of tl)e navy, in his own name, or in 
that of any other person by his authority. By § 35. all such 
penalties so sued for shall, when recovered, go to the use of 
Greenwich hospital. 

By §41. All letters and packets addressed to, or sent by the 
navy treasurer or paymaster, shall be sent and received free from 
postage, in the same maimer, and under the same restrictions^ 
(see 9 G. 3. c. 35. § ?. 42 G. 3. c.63. § 5.) as the clerk assistant, 
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without dpors of the house of commons, now tor of sea. 
^nd and receive the same. By § 42. All letters and packets ad- men's wills, 
dressed to and sent h'om the, inspector of seamen’s wills, and let- 
ters of attorney for the time being, or bis assistant, upon any 
business relatii^g to the ^id office of inspector, shall be fi’ee from 
postage; and all letters, &c. on any business relating to the said 
office of inspector of seamen’s wills, that shall be forwarded by such 
inspector or his assistant, shall be under cover, with the words, 

“ Pursuant to act of parliament, 55 Geo. 3.,* printed thereon; 
and the inspector, or his assistant, shall write his name under 
the same. See 49 Gro. 3. e. 108. $ 8. 

‘ CERTIFICATE. 

* Navy Pay Office, 

* day of 18 . 

‘ HAVING duly examined a claim, presented to me as iiispec- 

* tor of seamen’s wills and letters of attorney, by ji. B. of 

‘ stating that he, she, for they] is or are the creditor or creditors 

* of C. D. originally of and lately a sea- 

‘ man [or marine] of his majesty’s ship and who died 

‘ at on the day of I hereby 

* certify, That the stated demands in writing presented to this 
‘ office by the said A. B. as creditor [w creditors] of the said 
‘ C. D., under the authority of the act passed in the fifty-fifth 
‘ year of his majesty king George the third, chapter 

‘ section have been duly examined agreeably to the 

* provisions of the said act; and that 1 believe the sum of 

* to be due and owing by the late C. 1). to the said A. B.\ and 
‘ that the said A. B. is [or are] therefore entitled to receive, by 

* virtue of this certificate, the said sum of out of 

‘ whatsoever wages, prize money, bounty money, or other allow- 
‘ oiices of money may be due to the said C. 2X deceased, for his 
‘ services in bis majesty’s navy, and no more. 

‘ Signed (J. B.) Inspector.’ 


% 3 





WiiU^ frobate* 


TABLE of FEES to be taken for probates of wills, letfors of admii}lstf!a>- 
tion, and letters of administration with will annexed, of warratit and 
petty officers, and non-commissioned officers of marines, and also of 
common seamen and marines, in pursuance of this act 


Under 
what 
sum the 
effects 
sivom. 


PROBATES. 


Where the deceased was a warrant 
or petty officer in the Davy» or 
a non'Coininiasioncd officer of 
marines. 


If the executor 
be a wife> 
child, parent, 
brother, or sis¬ 
ter of the de¬ 
ceased. 


£ I. d. 

1 — G 
1 4 ~ 

I 8 6 



If tboexccutor 
be more re¬ 
motely related 
or a stranger 
in blood to 
him. 


£ g. d. 
— 16 6 
1 106 
1 13 — 
1 15 6 


WItere the deceased was a common 
seaman or marine. 


If the executor! If the executor 


be a wife, 
child, parent, 
brother, or sit¬ 
ter of the de¬ 
ceased. 



- ^ 

11 — 

14 6 

19 — 


19 — 

\ 

7 6 

1 

12 — 

1 

18 G 


be more re¬ 
motely related 
or a stranger 
in blood to 
Lim. 

£ s. d. 

— 16 6 
1 1 — 

1 3 6 

1 6 — 


1 12 — 

2 3 — 

2 5 6, 
2 8 — 


ADMINISTRATIONS, and ADMINISTRATIONS WITH WILL ANNEXED. 


Under! 
what I 
sum the 
effects 
■worn. 


Where tlie dccca-w'd was a warrant 
or petty officer in the navy, yr 
a non-commissioned officer of 
marines. 


If the admiiii- 
btrator be a 
wife, eliild, pa¬ 
rent, brother, 
or sister of the 
deceased. 


If tlie admini¬ 
strator be more 
remotely rela¬ 
ted, or a stran¬ 
ger in blood to' 
him. ! 


Where the deceased was a common 
seaman or marine. 


If Uic admini.l If the arUninU 


strator be a 
wife, child, pa¬ 
rent, brother, 
or sister of the 
deceased. 


siiator be more 
remotely rela¬ 
ted, or a stran¬ 
ger in blood to' 
him. 
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£ 

20 

1 

t. 

12 

d. 

6 

nistrator j 

40 

(2 

5 

G 

1 sworn ill y 

60 

2 

9 

0 

London - 

100 

2 

13 
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If tlie aitmi- 
nistrator 
sw’ornin the < 
country by 
cunnnis^u 


9 6 12 

7 G 1 11 
3 O 1 17 

8 62 8 
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I V. Cff"the prolate ^tvillsy akd administration of tittes^ 

tates* effects^ 

Which chapter divides itself into two parts; viz. 

I. Of the probate of wills, 

II. Of the administration <f intestates^ effects. 

1. Qf the probate of wills, 

j TT appears to have been a matter of great controversy, to Ori^n of 
whom the probate of wills and araiitiiiir administration, did 
originally belong, and whether these were matters entirely or 
ecclesiastical cognizance; but it seems now to be the better opi¬ 
nion, that the probate of testaments did not originally belong to 
the ecclesiastical jurisdiction, but to the county court, or to the 
court baron of the respective loiil of the manor where the testa¬ 
tor died, as all other matters did. 2 Bae. Abr. 398. 

The truth is, there were wills before tliere was any ecclesiasti¬ 
cal jurisdiction; and consequently, the cognizance thereof per¬ 
tained then solely to the civil magistrate. After the establishment 
of Christianity, and of the ecclesiastical jurisdiction in England, £ 2S0 ] 
until the time of the Conquest, the courts ecclesiastical and tem¬ 
poral M'ero conjoined, the bishop and earl sitting together for the 
transaction ol business in the county court. Upon the separation 
of the courts in the time of king William the first (j), it doth 
not appear unto which of the two jurisdictions the cognizance of 
wills immediately acceded. But so early as the reign of king 
Henry tlie first, sir Henry Spelman observes that in Scotland 
the cognizance of wills belonged to the ecclesiastical jurisdiction; 
and he adds, doubtless then also in iMigland. And OlanvH doth 
testily tlius much, iti tlie time of king Henry the second; who 
saith, that if there be any dispute concerning a testament, the 
same is to be beard and determined in the court Christian. 

Spclm. Bern. 132. 

And in tlie preamble of the statute of the 18 Kd. 3. st, 3. c, 6. 
it is expressed that ca^ises testamentary notoriously pertain to the 
cognizance (f holy chw'ch. 

Nevertheless, from the constitutions and laws which were made 
of ancient time against loi*ds of manors detaining the goods of 
the deceased in prejudice of tlieir creditors, of their families, and * 
of their souli^ it seemeth that the lords of manors did lor some 
time retain si jurisdiction with respect to the goods of their de¬ 
ceased vassals. And from dui,source possibly may be deduced 
die power of granting probate ef wills and administration of in- 


(a) See Rousts', 3. 
R 4 
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tesUtes' effects that still fetnaiAetb^-in divers manors. 
power having been enjoyed time out of mind, and whfamit iifteiM 
ruption, is allowad to be good. And wbei^ the lord of a manor 
hath the probate of testaments within his manor, if such will be 
proved in the ecclesiastical courts a prohibition Ueth$ because 
tbe jurisdiction thereof belongeth to another: else the party 
might be doubly vexed. 5 Co. 73. 2 Bac. Ahr, 402. (y) 

-But, excepting in such like particular cases, it is now certain, 
however it might have been formerly, that the spiritual court la 
the only court that hath jurisdiction of the probate of wills; said, 
as'incident to such jurisdicdon, hath power to determine all those 
matters that are necessary to the authenticating thereof. ‘2 Bati 
Abr, 398. 

And the reason why the probate of testaments bath been given 
unto spiritual men is, Iwcause it is to be intended, that they have 
more knowledge what is for the profit and benefit of the soul of 
the testator, than laymen have; and that they will look more than 
laymen, that the debts of the deceased be paid and satisfied out 
of his goods, and that they will see his will peribrined, so for as 
his goods will extend. Perk. 213, (z) 

2. And, generally, the person before whom the testament is to 
be proved is the bishop of the diocese where the testator dwelled, 
or his officer. Swzn. 427. 

Ardideacons as such have no power to grant probate, or com¬ 
mit administration, although most archdeacons in England do it; 


(w) The granting of probates of wills regularly belongs to the 
ec^esiastical courts; but some, courts baron have this right by pre¬ 
scription, as the manor of Mansfield, and those of Cowle and Ca- 
verriiam in Oxfordshire. IVentvsorth Off. of Executor, ^3. 

( 2 ) The reader will find die jurisdiction of the ecclesiastical courts 
in wills traced with great learning in Cli. B. Gilbert'^ argument iij the 
case of Marriot v. Mnrriot, Gilb. Eq. Rep. 203. and Stra. 666. This 
power appears to have been assumed by them by degrees, after the 
charter of Will. I. separated the ecclesiastical from the hundred or 
county court. See ^oucta, 3. In the Roman law, we find that Jus., 
tinian, CW. 1. 3. 28., enables bishops or their superiors to sue for 
legacies iefi to pious uses, such as to support the poor, redeem cap¬ 
tives, &c. But he prohibits them from proving or registering wills, 
whicli it appears they had attempted; confining that power to the 
secular magistrate. Cod. 1. 3..41. & 6. 23. 33. It is remarkable that 
before the introduction of chrietianityj the pontific^C^llege at Route 
could compel tin heir to perforin the will of the deceased in certain 
cases where no action was given hywthe civil law, as where a monu¬ 
ment w'os to be erected. Big.5. 9. 50. [As to the exclusive juris¬ 
diction of the ecclesiastical court to decide on fraud iu obtaining 
wills, or the sanity of the testator so far as relates to personal estate, 
see infiOf 238. note 8. by the Editor.} 



Probal^it. 

but they do «t,not«s arcMe»ooi>s, but by a ]!ffescrtpthre 
GE^*4fSk-{S) ■ M* 

. 3 » But there aroialso certain peculiar ecclesiastical jurisdictioDs^ 
where by prescription, or cotuposition, or other special title, the 
probf^on and approbation of the testaments of such as dwell and 
die within those places doth appertain to the judge of that pecu¬ 
liar, Stpin» 4f27* 

... Concerning which it is ordered by Canon 126,, as fblloweth : 
Whereas deans, archdeacons, prebendaries, parsons, vicars, and 
Others exercising ecclesiastical jurisdietion, claim liberty to prove 
last wills and testaments of persons deceased within their severe 
jurisdictions, having no known or certain registers, nor public 
place to keep their records in, by reason where<^, many wills, 
rights^ and legacies, upon the death or change of such persons, 
and their private notaries, miscarry and cannot be found, to the 
great prejudice of his majesty’s subjects ; we therefore order and 
cmjoin, that all such possessors and exercisers of peculiar juris¬ 
diction shall once in every year exlnbit into the public rt^stry 
of the bishop of the diocese, or of the dean and chapter, under 
whose jurisdictioii the said peculiars are, every original testament 
of eveiy person in that time deceased, anti by them proved in 
their several peculiar jurisdictions, or a true copy of every such 
testament, examined, subscribed, and sealed by the peculiar 
judge and his notary. Otherwise if any of them fail so to do, the 
bishop of the diocese, of dean and chapter, unto whom the said 
jurisdictions do respectively belong, shall suspend the said parties, 
and every of them, from the exercise of all such peculiar juris¬ 
diction, until they have performed this our constitution. 

4<. All testaments are proved, and administiutions granted, in 
the prerogative court of the several archbishops respectively, 
where the party dying within the province of such archbishop 
hath hona notabilia in some other diocese than where he dieth. 
4 Insf. 335. 

And this power is reserved in the statute of frauds and per¬ 
juries; by wiiicli it is provided, tliat nothing in the said statute 


(3) “ The appointment of the bishop, as it regards the power of the 
commissary to prove wills, arms him with episcopal authority for that 
purpose: the grant of the power attracts to it all the means by which 
the power can be exercised. The commissary is bishop for the pur¬ 
pose of provhjig-sach wills as he is authorized by the grant to prove.” 
Per car. in The King v. Yonge, D. D., 5 M. ^ S» Rep. 119. In which 
case it was accordingly held, that t probate in the court of the arch¬ 
deacon of S.y to whom the bishop granted full power to prove the 
wills of all persmis deceased within the archdeaconry, was good; 
the test^or having died within the same, though he was possessed of 
a term of years in lands lying within another archdeaconry in the 
(•amc diocese. 


mUi 


Peculiar. 
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sbail extend to alter or chftnget^ iurisdtcttonorrightof prob^ 
of wills conceming personal estates^ but that the prerogative eourt 
of the archbishop, of Canterbury, and other ecclesiastical courts, 
and otlier courts having right to the probate of such wills, shall 
retain Uie same right and power as they had before, in every Fe~ 
sped: subject nevertheless .to the rules and directions of the said 
act. 29 C. 2. c. 3. § 24. 

And by the statute of the 23 H- 8. e. 9. (which directeth that 
pei'sons shall not be cited outof-their proper diocese) it is enacted, 
that tlie same shall not extend to the prerogative of the archbishop 
of Canterbury, for calling any person out of the diocese where he 
shall be inhabiting, for probate of any testament; nor shall be in 
any wise prejudicial to the archbishop of York, concerning pro¬ 
bate of testaments within his province aud jurisdiction, by reason 
of any prerogative. § 5. 7. 

The law concerning this matter is, that five pounds is the sum 
or value of notable goods. But where by composition or custom 
in any county, 6o?ia nolahilla are rated at a greater sum, the same 
is to continue unaltered: as in the diocese of London, it is ten 
pounds by composition, ^slnst. 335. 

If he who dieth had goods in both dioceses, to tlie amount of 
hi. in the whole, the same shall be hona notabUia, an<l con¬ 
sequently under the archbishop’s juris<iiction. 1 Roll. M)r, 
908, 909. 

£ 233 3 RoUe says. If a man dieth in one diocese, not having any goods 
there, but had honn rwtabilia in another diocese; tliis shall be 
sufficient bojia notahUia for the archbishop to giant administra¬ 
tion ; because the ordinary where he dieth, by the law is to take 
as great care of the testator and of his goods, as the other ordi¬ 
nary where the goods are. And he saitli, Mr. Sclden told him, 
that he had been informed by those of the court Christian, that 
this is the usual course there. 1 Roll. Ahr. 909. ► 

But if a man die upoji a journey, the goods tiiat he then hath 
about or witli him, shall not be as hona noiabilia, to cause ad¬ 
ministration to be committed, or the will to be proved in the pre¬ 
rogative. Swm.a. 438, 439. 

[But if a party die abroad, leaving effects within one diocese 
only, it was the opinion of Sir W. Wynne, who cite^l Hwnphreys 
V. Ingledon, 1 P. Wms. 753., that it was not necessary to take a 
prerogative adminisUation; but if a legatee is p^ented from 
filing a bill in chancery ^&r want of such prob«t^^ the ai’cb- 
bishop’s court, it would be granted from the necessity of the 
case. (4)3 

By the statute of the 4 An. c. 16 . Whereas great trouble and 
expence is frequently occasioned to die \vidows and orphans of 


(4) Yockniy v, Foi/sler, MSS. Cat . 97. 
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persons dying intestate to monies or Wages due for work done in 
her majesty^s yards or docks, by disputes hauling about'tlte 
authority of granting probate of the wills and letters of admiiiis* 
tration of the goods and chattels of such person; for the prevent^ 
ing thereof, it is enacted, that the power of granting probates of 
the wills and letters of administration of the goods and chattels 
of such persons is hereby declared to be ui the ordinary of the 
diocese, or such other persons to whom the ordinary power of 
probate of wills or granting letters of admiiiisti'ation do belong, 
where such jicrsons shall respectively die; and that the wages, or 
pay, due from the queen to su<5h persons, for work done in ony of 
the yards or docks, shall not be taken or deemed to be Ixma 
notabilia whereby to found the jurisdiction of the prerogative 
court. § 26. 

Debls owing to the testator arc bona Jioiabilia, as well as goods 
in possession. 1 Roll, Abr. 909. 

And tliey siiull be bona notabilia in tliat diocese where the 
bonds or other specialties be, and not where the debtor inhabits. 
I lti)lL Abr. 909. 

Hut if the debts be only by simple contract, without specialty, 
then they arc to be esteemed bona notabilia in that phice where 
the debtor is. Went. 46. 

JudgmenU obtained in the courts at Westminster, upon actions 
laid in the country, are bona noiahiliay not where the action was 
laid, but where tlie judgment was obtained, because the record 
is there. ^Gold and another v. Strode^'\ Carth. 148. (a) 

£. 12 fT. Hilliard and Cox. In debt by an administrator on 
an administration committed by the bishop of London, the de* 
fendant pleaded in bar, that the intestate at the time of his death 
was resident in another diocese. And it was held good upon 
tlemun'er. And by the court: 

The simple contract debts are personal, and administration 
must be committed of them where the i)arty dies. And if a 
man hath two bouses in several dioceses, and lives most at one, 
but sometimes goes to the other, and being there for a day or 
two, dies; administration of his ])ersonal estate shall be granted 
by the bishop of this diocese, for be was commorant there, and 
not there as a traveller. 1 Salk. .87. 

A bill of exchange, shall be said to be bona notabilia where the 
debtor is, atyd pot where the bill is; for it is no specialty in law: 
for if an a&irtur pays debts, upon simple contract, or sufiers 


(a) To obtain money out of the court of chancery, however small 
the.amount, a jfrerogative probate is necessary. Challnor v. Mur- 
haUt 6 Vex. 118. iVezowan v. Ilodgsouy 7 Ves. 409.; and Thomas 
VavieSt 1^ Ves. ll7. [Or, if above 501. Docker v. Uwnery SjBro.C. C. 
249.] 
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such {Myment'(W judgment in bar to an action upon a bill of 
exchange. Titoiiran and Bradshaw, S Salk. 164. 

In case lands be given to executors for payment of debts or 
legacies, it seemeth that this shall not be bona notahilia, although 
it be assets. fVeni, 46. 

Vi^here one dies possessed of goods in London and Xiublin; 
in that case the resolution seems to have been, that the arch¬ 
bishop of Canterbury by his prerogative was to grant adminis¬ 
tration of the goods in London, and the archbishop of Dublin 
for those in Dublin. Gibs. 472. 

In case one have bona iiotabilia both in the province of Can¬ 
terbury and in the province of York, the will must be proved 
either l)cfore both metropolitans, if within each of their jurisdic¬ 
tion there be bona notahilia in divers dioceses; or else, if there 
be not so in any of the places, then belbre the particular bishops 
in those several dioceses where the goods are. Went. 46. 

Or, if within the one jurisdiction metropolitan tlie testator had 
goods in divers dioceses, and in the other but in one diocese; 
tlien ill the one place is the will to be proved before the arch¬ 
bishop, and in the other place before the particular bishop, as 
it seemeth. Went. 47. 

Where one dies possessed of goods in the diocese of an arch¬ 
bishop, and in a peculiar of the same diocese; there shall be 
several administrations, and the archbishop shall have no pre¬ 
rogative, because the peculiar was first derived out of his juris¬ 
diction. 472. CVo. 719. 

But where one dies possessed of goods in several peculiars 
within the same diocese, in that case adniiiiistratioii shall not be 
granted by the bishop of the diocese, but by the metropolitiui ; 
ina.smuch as they are exempt from ordinary jurisdiction. Gibs. 
472. Swin. a. 440. , ei 

[ 2S5 ] By Canon 92. Forasmuch as many heretofore have been by 
apparitors botli of inferior courts and of the courts of the ai’ch- 
bi^iop’s prerogative luucli distracted, and diversly called and 
summoned for probate of wills, or to take administrations of the 
goods of persons dying intestate, and are thereby vexed and 
grieved with many causeless and unnecessary troubles, molest¬ 
ations, and expences; we constitute and appoint, that all chancel¬ 
lors, commissaries, or officials, or any otlier exercismg;ecclesiastical 
juri^ictioii whatsoever, shall at the first charge Ivith an oath 
all persmis called, or voluntarily appearing before them, for the 
probate of any will, or the administration of any goods, whether 
they know, or (moved by any special inducem^) do firmly!.-be- 
Ueve, that the party <Ieceased (whose testament or goods 
now in question) had at the time of his or lier deaUi any. goocb 
or good debts, in any other diocese or diocesevS oi peculiar juris- 
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dtc^n ^thin thdt province ^nin that wherein the SBkl<p^y 
died, amounting to the value of SL Awd if the;a|^ person cited 
or voluntarily appearing before him, shall oath affirm, 

that he knoweth; or (as aforesaid) firmly believeth, that the said 
partv deceased had goods or good debts in any c^ber diocese or 
dioceses, or peculiar jurisdiction within the said province, to the 
value aforesaid, and particularly specify and declare the same; 
then shall he presently dismiss him, not presuniii^ to intermedcUe 
with th\^ probate of the said will, or to grant administration of 
the goods of the party so dying intestate. Neither sliall he 
require or exact any other charges of the said parties, more than 
such only as are due for the ciuition and other process had, and 
used against the said parties, upon their further contuniB<^; but 
shall openly and plainly declare and profess that the said cause 
belongeth to the prerogative of the archbishop of that province: 
willing and admonishing the party to prove the said will, or re¬ 
quire administration of the said goods, in the court of the said 
prerogative, and to exhibit before him the said judge, the probate 
or administration under the seal of the prerogative, within forty 
days next following. And if any chancellor, commissary, official, 
or other exercising ecclesiastical jurisdiction whatsoever, or any 
their register, shall oiFcnd hejein, let Iiiui be ipso facto suspended 
from the execution of his office, not to be absolved or released 
until he have restored to the party all expcnces by him laid out, 
contrary to the tenor ot'the pi eraises; and evei*y such probate of 
any testament, or administration of goods so granted, shall be 
held void and fnislvaie to all effects of the law whatsoever. Fur¬ 
thermore, we charge and enjoin that the register of every inferior 
judge do, without all difficulty or delay, cei’tily and inform the 
apparitor of the prerogative court, repairing unto him once a 
month and no oftener, what executors or administrators have [ 236 ] 
been by his said judge for the inconipetency of his own jurisdic¬ 
tion dismissed to the said prerogative court within the month 
next before; under pain of a month’s suspension from the exer¬ 
cise of his office for every default therein. Provided tliat this 
canon, or any thing therein contained, be not prejudicial to any 
composition between the archbishop and any bishop or other 
ordinary, nor to any inferior judge that shall grant any probate 
of testament or administration of goods to any party that shall 
voluntarily dpsire it, both out of the said inferior court, and also 
out of the pl^rogative. Provided likewise, that if any man die 
in itinere, the goods that he hath alxMit him at that present shall 
not cause his testament or administration to be liable unto the 
pr^rc^ative court. 

Shall be held void and frustrate'] In the case of Smith and 
Bingkam{5) it was declared, that administration committed by 

(5) Or Bingham v. Smeaihmckt Cro. El, 455. 457. 
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the archbishop ^ his prerogative* to one who-did not die po^ 
sessed of goodi^ divers dioceses, wt» merely void; which de^ 
claration wai^ i^ieated in the case of Turner and Vansdal (6); 
But the more omrent doetrine is, that such administrations are 
not void, like tiiose granted by a ^shop, where are bona notahiliai 
but only voidable by sentence; because the metropolitan hath 
jurisdiction over all the diocese in his province, whereas a bishop 
can by no means have jurisdiction in another diocese. Gt&s. 472. 

In the OLse of Sir Rickard Rains and the Commissdr^^hf Can- 
terbury, H, X An.y it was said, that if administraticm be committed 
in a diocese where there are bona notaHlia^ though such grant 
be facto void, yet they do not grant a new administration in 
tlie prerogative court before they repeal that; and in that case 
tiiey shall not be prohibited. 7 Mod, 146. 

And by Canon 93. Furthermore, we do decree and ordain, 
that no judge of the archbishop’s prerogative shall henceforward 
cite or cause to be cited ex q^io any person whatsoever to any 
of the aforesaid intents, unless he have knowledge that the paity 
deceased was at the time of his death possessed of goods and 
chattels in some other diocese or dioceses, or peculiar jurisdiction 
within that province, than in that wherein he died, amounting to 
the value of 5/. at the least: decreeing and declaring, thatwljoso 
hath not goods in divers dioceses to the said sum or value, shall 
not be accounted to have bona notabilia. Always provideil, that 
this clause here, and in the former con^itutioii mentioned, shall 
not prejudice those dioceses where by composition or custom 
bona notabilia are rated at a greater sunt. And if any judge of 
tlie prerogative court, or any his surrogate, or his register.or 
apparitor, shall cite or cause any person to be cited into his 
court, contrary to the tenor ol’ the premises; he shall restore to 
the party so cited all his costs and changes, and tlie acts and 
proceedings in that behalf shall be held void and frustrate* 
Which expences, if the said judge, or register, or apparitor shall 
refuse accordingly to pay; he shall be suspended from the exer¬ 
cise of his office until he yield to the performance thereof. 

Are rated at a greater One of the sums mentioned by 

lAndsoood, under which nothing should be routed boiuz ‘notabilia^ 
is 23/. 3s. O^ti. And Plawdm fixes the sum at 10/.; of which 
Swhibta'7tc saith, that it seemed to him to be the opinion most 
commonly received. Gibs. 472. 

The prolate of every bishop’s testament, or grantibg of adminis¬ 
tration of his goods, although he itatli not goods but within his 
own jurisdiction, doth belong to tlie archbishop. 4 Inst. 335. 

5. If there be a new and uninhabited country, found out by 
English subjects, law is the birthri^t of every subject so 


(6) 3 Keb. Rep. 262. 
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ntherever they th«y c^rry t^^iawevrttVlibem; and therefore 
such new-fouiia country is to.be ^veriied-bv thaihw* of England; 
iltough after such county is inhabited by Eni^isb, 'acts 
of parliament made in England, without, nan^g the foreign 
plantations, will not bind them: for which reason' it has b^n 
determined, tliat the statute of frauds and (perjuries, "wiiich 
requires three witnesses to a will, and that tliese should.eiibscribe 
in the tester’s presence, doth not bind Barbadoes. {7) Bat 
where tha king of England conquers a country, it is a chfferent 
consideration j for there the conqueror, by sparing., the lives of 
the people conquered, gains a right and property in such people; 
in consequence of which, he may impose upon them what laws 
he pleases. lAnon. 7\ 1722.] P. WilL 75. 

By the statute of the 25 G. 2. c. 6. " For avoiding doubta 
“ concerning who shall be deem^ legal to wills” (which 

is inserted before under the head concerning the (juali/ications of 
the •xitnesses)-^*^ Whereas in some of the Brit^h colonies or 
“ plantations in America, the act of the 29 C. 2. has been received 
“ for law, or acts of assembly have been made whereby the 
“ attestation and subscription of witnesses to devises of lands, 

“ tenements, and hereditaments, have been requiredtherefore to 
prevent doubts which may arise in relation lo such attestation, it 
is enacted, that this act shall extend to such of tlic said colonies 
and plantations, where the said act of the 29 C'. 2. is by act of 
assembly made, or by usage received as law, or where by act of [ 238 ] 
assembly or usage the attestation and subscription of a witness or 
witnesses are made necessary to such devise; and shall liave the 
same force and efleci in the construction ofi or for the avoiding 
of doubts upon, the said acts of assembly, and laws of the said 
colonies and plantations, as the same ought to have in the 
construction ofi or lor the avoiding of doubts upon, the said 
act of the 29 C. 2. in England. [§ 10.]—Provided, that no devise 
or legacy shall be made void by tln.s act, unless the will whereby 
such devise or legacy shall be given, shall be mode after March 
1st, 1753. c§n.] 

An eshite in the plantations is testamentary, and assets to jiay 
debts; for if the execuior hath goods of the testator in any part 
of tile world, he shall be charged in respect thereof. 6 Co, 46. 

2 Ventr, 358, 4 Mod, 226. {b) 

. (7) So in Sheddon v. Goodricht 8 Ves. 48J., and in Bar- 

hadoesy Anon. 2P, H^ms.75. .^Otherwise in St. Kitt^s. Beckei and 
another v. Harden and anothery 4' S. Rep. 1. A will in Dutch or 
Latin, which concerns land in England, must be so framed as to pass 
an estate according to our law. Bovey v. Smithy M. 1682,1 Vem,fi5, 

It is* said that the Dutch never use the word ** heir.” 

{b) It is common to send over copies of wills from the plantations 
to have them proved here. Serjf. HilVs MSS. [But a w^ll of per- 
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In a foreign country may be proved there, ‘and need not be 
proved hi^Bngisnd. JaiXnce^ v. Sealey, 1 Vern. Rep. 897.] 

> (8) And wit^ respect to wills of personalty only, it belongs exclu- 
. sively to the ecclesiastical court, to determine questicNa^f fraud 
^ in obtaining them, as well as the sanity of the testator. Archer 
V. Afo«, 2rer». 8. NeUony* Ol<^eld,m,*7Q. Kerrick v. Bransly, 
3 Bto. P. C. 358. Marriot v. 'Marriot, Stra. 666. Gilb, Eq. R, 203. 
Barnsley v, Powell, in^a, p. 239. Bennet v. Vade, 2 Atk. 824^ Mea¬ 
dows V. Duchess of Kingston, Amhh R» 756.; and see ante, 58, 59. f» 

- noiis. And ecclesiastical sentences pronounced on a point directly 
wrlhfn this sole and exclusive jurisdiction, are conclusive evidwoe on 
the same nSatter, coming incidentally into questioa in a civU case in 
anoU^rcourt. Noely.lVells,\X Ld. Rat/d^^^S^ 

Thus a probate unrepei^ed is conclusive evidence in civil cases of 
the validity of a will: and therefore payment of money to an executor 
who has obtained probate of.aforged will, is a discharge to the debtor 
of the intestate, though the probate is afterwards declared null and 
void. AUen v. Dundas, 3 T. R. 125. But the sentence is not evidence 


of any collateral -piutter, which may possibly be collected or infer¬ 
red from the sentence by argument. BlacJcham*^ case, 1 Salk. 290. 
Thompson v. Donaldson, 3 Esp. N. P. C. 63.; and see 11 St. Tru 261. 
per De Grey C. J. Nor is an unrcpealed probate conclusive evi¬ 
dence of the validity of a will in a criminal case as, e.g.', au indict¬ 
ment for the forgery of the same ^ill. The King v. Gibson, Lane. Sum. 
Ass. 1802, cor. lord EUenborougk C. J. ‘2 Potkier by Evans, 356., 
overruling The King v. Vincent, 1 A’/m. 481.; and see The King v. 
Rhodes, id. 703., infra, 263. 11 St. Tr. 261. 

But the adverse party may sh^w that the probate is forged, because 
such evidence supposes that the spiritual court has given no judg¬ 
ment : or if the probate was granted by an inferior court, that the tes¬ 
tator iefl bona notabilia; for then the court had not jurisdiction. 
1 Sid. 359. Bull. N. P. 247. But evidence will not be admitted to prove 
that another person was appointed executor,- or that the testator was' 
insane {Noelv. Wells, 1 Lev. 236.); for that vvouldbe to falsify the pro¬ 
ceedings of the ordinary, in cases where he is exclusive judge. Wliere 
parties are dissatisfied with a probate, chancery will suspend its deter¬ 
mination till after trial, on its validity in the proper court; for equity 
cannot determine on the validity of a probate adversatUy: but if it 
comes incidentally before it, and that incident is admitte<h the court 
may determine it, and hold the parties bound by their lidmission ; for 
an admission by a party concerned 4!^|iiatters of fact is stronger thati 
if it had been determined by a-fury, and facts are as properly 
concluded by admission as by a trial. There is no difference between 
parties admitting thijtes proper to be determmed by the coUH in 
which the adrnission'l^made, and the admission of things cognisable 
in another court, for they are equally bound. ‘ SheffjeUl v. Duchess of 
Bucks, 1 Atk. A. 630.; and see Sm^lpiece v. Anguish, 1 Ck. Cb. 75.' 
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^oods contained therein, ou^r^ t^ m tp^|]^^ltei||Malu^ 

if there be a suit to compel Co;hi^* .th^Vtobs^Wef ibch 
. wtamenU, a prohibition li^h. 

C^o, Car. 396. (9) ” y, , -'- 

But where a ‘will is concerning lands end goods, |ipa S4^ 
ftuxt will; the probate thereof shall be intire in splrl^al 
court, apd jought not to be of parcels: but the^robale of the 
trill land will not prejudice the heir; for it shall not lie 

evidence at the common law ; nor the witnesses jt^^ing there 
examined, shall such examinations be given in evidence at the 
common law. Cro, Car. 396. S. C. (1) 

And where a will dotii contain in it lands and goods generally, 
the courts temporal will not grant a prohibition to stay the 
fM’obate tliereof for the whole (2); but if in a special case, 
alleged, that the testator was of noii-saiie memory, or the lik^ a 
prohibition bn granted fur the whole. For if the spiritual 


(9) Nor is there any occasion to prove a will in the spiritual court, 
in order to entitle a legatee to recover his legacy out of the real 
estate. I’ttcker y, Phipps, T. 1746, 3 Aih 361. Nor is probate neces¬ 
sary for a will appointing testamentary guardians. ^ Gilliat v. GUliai 
and another, 3 PhiU. itep. 222. 

(1) Probate will be granted even where it is doubtful whether some 
part of the property be not .freehold; for though it would be wholly 
inoperative as to that, it wiil enure as to personalty bequeathed. 
Thoxold V. Thorold, I PhilL Rep. 9. < 

(2) Thus in Partridges case, 2«S'fl/A. Wew./>52,.5.53. (overruling Afar- 

quis of Winchester's case, 6 Rep. 23.) prohibition to probate of will of 
lands and goods on suggestion of won compos, was denied; the court 
saying, that tlie statute of IL 8. never intended to lessen the jurisdic¬ 
tion of the ecclesiasticid court as to probate of wills: and to grant a 
prohibition mightbe inconvenient; for without a probate the executor 
cannot sue for debts, which by this ineans may be lost and the will 
unperformed. As for griouing it the land, it would be vain; 

because it is no evidence ^itlier pro or con in nay court of law, but a 
proceeding coram non Judiof f yut it is good as to the goods; and in 
Ladq Chesters case, I Venlr. Rep. 207., tlale said, that the ecclesias¬ 
tical courts may prove a will which contains goods and lands, though 
formerly a prohibition used to go quoad the lands. See 1 Mod. R. 90. 
2 $id. 14.3. .Ilardr. 131. 2 Roll. 315. 1 Sid. 141, And in a case 

where a legacy uf 800/. was bequeathed to B. B., payable at twenty- 
one or marriage, and £. B. died, unmarried before twenty-one, as 
assets were admkted, equity wil^jgi^ grant an injunction to stay pro¬ 
ceedings in the ecclesiastical court for recovery of the legacy, as they 
have .a.prc^>er jurisdiction for legacies charged on persoiial estate ■ 
{Bmm Y. BasseR, M. 1744, 3 Aik. 207.) { and o^ity has always fol¬ 
lowed, the rule of the ecclesiastical court, to whei^ the jurisdicticoin 
persmial legacies properly belongs. Reynish y. Martin, T. 1746, 
^Aih.^S5. . • . 
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coutfc shpuM be suifeteU..J;(^mqeed, sitd prove the will 

ftilpV It p^qnal esjatte; it would be an evidepeg. 

tV kixlpee'^the ^ trial at 4w, to pass for the will as- 

to Jlie lands and tenements. 12i/. Egerion and E^ertmir 
Oi. Jac. 346i (3) 

\. But a devise of a personal estate is not looked upon, 
of any e^ct until probate is made of the will by tbe 
* pcitbcr can an executor or other person give a will in Vidi^ce^f# 
concerning a personal chattel without producing tbe pi]n||te; for 
f * 239 ] this will is no will until it has received a sauctlon, or ap allowance 
of it, in the spiritual court; for, they are to judge whether it be a 
will or not; and the temporal courts are not to look upon it as a 
will till probate be made: And in an action of trover for goods, 
which a testator gave to his sister in his lifetime, brought agsunst 
.. hiB executor for them wlio would have given in evidence a former 
will, to h^e shewn that he had no power to mvc those goods; 
this was refused, because he ought to have prodnt^ the probate. 
ChauntcT and Chamii^'^10^* Viner^ Executors^ A. a 20. 

And a probate obtained in the ecclesiastical court cannot be 
set aside in any other court either of law or equity. In the 
case of Uarmle^ and Po'welf Aug. 5. 1748, a probate of a 
forged will was obtained in the ecclesiastical court, by a fraud 
upon the plaintiff in procuring his consent to such probate; and 
by the like means a decree in the conrt of exchequer was 
obtained to establish the saiil will as to the real esUde. Upon 
these facts being disclosed, and a bill filed in chancery, an issue 
was directed to ti’y the validity of the will at law, which the jury 
Ibiind to be forged. And the question was, what could row be 
done, es))ccially with respect to llie personal estate; and the 
decree in tlie exchequer likewise standing in the way with respect 
to the real estate. Lord Hardwicle said, as to the decree in 
the exchequer, the same having been obtained by fraud, though 
he could not set it aside, yet he could decree that no use should 
be made of it. As to the personalty, undoubtedly the jurisdic- 


(3) But such evidence could not be ad^tted. See Netter v. Brett, 
Cm. Car. 396. supra, from which it seetiis that the probate would be 
entire; and see VarLridge's case in last note. Though a w.ill may be 
good at law-, it may be set aside in equity for a fraud. 1 Cha> Rep. 
12.66. (last edit.), antWOo^j v. Tracey, il/. 1715. I P. fVms.^SS. 

2 Vern. 699. S. C. But see contra, James v. GreaveSf2 P* Whis.270, 
BenneC Vade, 2/l/L32i. Webi.v* Clavendon,^,ib. ^2/^, Anon. 

3 A(k.}7. The question, whether ?he testator in a will oi'land is or 

is not compos, is entirely at law, and must be tried tliere (a^Q^Qoss y. 
Tracey): viz. on an issue directed by the court of equity mto the 
cuuuiy where the was made. Ibid. However, a court of equity 
has no jurisdiction to determine on the validity of a will either of real 
or pcrsopal estate. Jones v. Jones, 1817> T., SMcriv, 162, ^ 



PrftliiW. 

taDh»'<rf‘ wills of personal eStaftSe 

aCfcording to the rules of wttch court |idtwith> 

standing that the will is fpiiiid forged by W jifry^^coinmc^ law 
by examination of witnesses ; which 'somedf^. unfortijfhate, 
causing different determinations: nor can this c6urt help It 
But in the present case his lordship decreed, that the defendant 
should ;Qonsent in the ecclesiastical court to a revocation 
of the pi^bate; and though he would not then decree the 
defendant a trustee of the personal estate (4 ), lest it might create 
some jealousy of infringing on the ecclesiastical court, yet 
decreed an account of the personal estate to be taken, and the 
same to be paid into the bank for the benefit of the parties 
entitled. I Ves. 119. 284. (5) 

8. He that is named executor cannot be precisely eompell^ 
to stand to the yill, and undertake the execuldrshipj^unle-ss lie 
liave already meddled witlj the goods oftlie testator as Executor; 
for then, he is-tiot only to be compelletl to perform the office of 
an executor, but also, if he should refei^e, and the onlinary 
commit the administration unto him, this refusal is voi<l, and he 
shall be charged as executor. Swiii. 384. 

Therefore if the executor named in the testament resolve not 
to stand to the executorship, but to refuse the afcme; then must 
he beware that he do not administer the goods of the deceased 
as executor; for having once administered as executor, he may 
at any lime after be compelled to undergo the burden of an 
executor, and also may be sued executor by the creditors of 
the testator; tliough he cannot sue others as executor, for that 
he hath not the will under the ordinary’s seal. 469. 

And a person is then said to administer as executor, so as 
thereby he may be compelled to stand to tlie executorship, when 
he doth perform those acts which are j)roper to an executor ; 


(4) A^is the general course of courts of equity when probates arc 
obtained by fraud. Tucker v. PhippSi cited in liarnesley v. PovieU. 
Or the fraud affects only a part of the will. Marriot v. Marriott 

666 . 

(5) And in Montgomery v. Clark, 2 Atk. Rep. 379., lord Ilardiuicke 
said^ he had often thought it a very great absurdity that a will which 
consists both of real ana personal estate, notwithstanding it has been 
set aside at law for the insanity of the testator, shall still be litigated 
on paper depositions only in the . ecclesiastical court, because they 
have a jurisdiction on account ofifie personal estate disposed of by 
iti He wished gentlemen of abilities would take this inconvenience 
and absurdity into their consideration, and find out a proper remedy 
by the'assistance of the legislature. Bht it seems ffiat, as the law 
now stands, the court of chancery cannot interp^ so as to itop the 
praceedings in the ecclesiastical court on wills of goods, or mixed 
will* of lands and goods. See ante, 238 n, note. (2). 
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as tb Jpay the <lebt6 vdae hy the testhtof*, or to receive ariy ditbt^ 
due unto the testator, or to give adtjulttonces for die same, wkh 
odier such like'acts. 'Sw9n.i69. ' 

But if a man do tliuse acts which are not proper to an executor, 
he is not said to have administered as executor to the effiict as 
^aforesaid; as to feed the entde of the deceased, lest they shoirkl 
perish ; -or to take into his custody the goods of the deOR^cd, to 
the end they may be safe from being stolen or pnrioined"; or to 
dispose of the testator’s goods about the funeral (6); ftir these 
be deeds of charity common to every Christian, and not peculiar 
to an executor. Likewise, to make an inventory of the goods of 
the deceased, is not to administer as executor; or to deliver to 
the w'ife her convenient apparel; or to take the testator’s horse 
1 ^ ride him, or to use him as his own, supposing him not 
to" be tl^r testator’s but his own; or to take the goods of 
the testator by his lawful gift. And generally, whosoever as U 
mere trespasser entereth on the goods of the testator, whether it 
be to things living, as'horse, kinc, sheep, or dead things, as pots; 

[ 211 ] pans, dishes, converting the some to his proper use, and not to 
tlie use of tlie testator, as to the payment of the testator?s delits^ 
or legacies, doth not administer as executor. Swin. l-Tl, 

Howbeit, in t^ese cases and such like, whosoever fearetli to be 
adjudged execittor administering of his o^n wrong, the most safe 
course is, not to meddle at all, hut utterly to abstain from all 
manner of use of the tesmtor’s goods; and namely, let him 
beware that he do not sell My goods, or kill any cattle of the 
deceased. Swin. [Th^hext of kin, in case of inlesttyEy by 
improper iiiternieddling, becomes only an executm' dc son tori, 
and cannot be forced by excommunication to take on him the 
administration oi' Mich go<ids, when it is alleged that he had not 
intermeddled. (7) ] 

Ftirther, although a person hath not meddled with the goods 
of the testator, and is therefore not compellable; yet if a legacy 
be left to liint, he may be compelled to stand to the executorship, 
or else to lose his legacy. GiOs. 469, 

The refusal to take upon him executorship cannot l)e 
by word only; but it must be entered and recorded in court. 
Swij'. a. 443. 

And when an executor hath once administered, he cannot 
afterwards reftise to prove the will, ami take upon him the 
exec^rship; and in that case the ordinary ought not to accept 
such a refusal, but to compel him to prove the w ill, and take 
upon him the executofsliip. Yet if the judge doth adii^t One to 

, -f . - , , ____ , > _ - 

(6) Siohes v..P(>rier»T>^.H>6 6. But until soaiclliing is done upon 

a will, no one IfeA fW, eyeu to U'lry. Goorge v. Gcorgct 

M. 1811, 18 , 

(7) Ackcrle^ V, OlJham, 1 Phdl, 



: Prob^'0. 

adini«idter» ootwitiistao^ing his having been/ojr^^ly refund) it 
!«baU !>tatKl good. iSxt«n. a. 443. , 'S:-‘ 

9. All executor of his own wrong is such as t^ih^s ^on him 
the office of an executor by intrusi ^5 Jiot being constituted by 
tlie testator or deceasedy nor (fiir want of such constitution) sub¬ 
stituted by the ordinary to administer. Ifeni, 171* (8) 

If a,^i^an gets goods of an intestate into his bauds after ad- 
ministraltlou is actually granted, it doth not make him executor 
of his own wrong; but if he gets the goods into his hands before, 
though adininistration be granted afUn wards, yet ,he remains 
chargeable as a wrongful executor, unless he delivers Uie goo<ia 
over to the administrator before the action brought, and then he 
may plead pletie adminiilravit* 1 Salic, 313. {c) 

An executor of his own wrong cannot bring an action; ifiM* 
he cannot shew ^c testament containing his name, asJie ou^^L 
Br. Aihti,inhU'aiot\ 8. 

Neither can he retain for his own debt pr legacy. Mo. 527. 
P(tph. 125. (rf) 

But he renders himself liable to the action, not only of the right 
executor, but also to the suits of the testator’s creilitors ; yet only 
so fur as the goods which lie so wrongfully administered umoiiul 
unto. Swin. 339. Harr. Jus/iii. 87- /'V«. E. ix. 4, 5. 

JVebsler v. Webster. this case the defendant did not lake 
out probate of the testator’s will till sixteen years after his 
decease, but the court allowetl the plea of the statute of Jiniil- 
ations, on the ground that he had Uj||^eu possession of the personal 


(8) And the slightest circumstance of intermeddling with intestate’s 
goods will constitute a man executor de son tort. Edxuardsv, Hnrbeuy 
2 T.R. 97.587. 597.; and sec the instances in timt case* Living in the 
house, and carrying on the trade of deceased (a victualler), is suffi* 
cient intermeddling to make a defendant executor de son tort^ and as 
such liable de honis yroyriisy nutwlthslandiiig his wife proved the 
will after the action commenced. Hooper Summersett, E, 18J0. 
Wightio. 16.; and see Curtis v. Vei'noUf 3 2’. R. 587. Vernon v. Curtis 
(t« error)y 2//. Ul. 18. Ac^g under a power ol’ attorney given by 
an executor, after his death, makes an executor de son tort. Collfe v. 
Aldrich, 4 Af. ^ .V. 175. 

(c) Per Holt C. J. S. P. Curtis v. Vernon^ 3 T. Rep. 587.; affirmed 
in the exchequer chamber, 2 H.Bla.l^. See Coulter ■& case, 5 Rep.QO. 
and 2 Bac. Abr. 390, 

((^) Though be be a creditor of a superior nature. Curtis ]^Ver~ 
non, ubi supra. 

But if a wrongful executor afterwards procure administration, he 
*nay pleftd-this puis darrein continuance to Justify a retainer. Vaughan 
v. Brovon, 2 Stra. 1106. If a creditor sell goods after the death of 
the debtor, under a bill of sale, which is set aside os fraudulent, be¬ 
cause possession did not accompany and follow H, Ite may he sued as 
executor dc son tort. Edwards v. Harben, 2 T. Rep. 587. 
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estate, and might have been sued executoi- de son ioriy lof^ 
before he had Obtained the probate; lO Ves,93. 

8o also, it is said, he shall be sued ^or legacies, as well as a 
lawful executor. No^. 1S. * 

But if he doth lawful acts with the goods, as paying of debts 
in their degrees, it shall alter the property against the lawful 
^executor ; as if he j)ay just and honest debts, the rightful^ccutor 
shall not avoid that payment. It is true, the rightfui&ecutor 
may maintain against him an action of trover; but he shall only 
recover in damage so much as the wrongful executor hath misap¬ 
plied. By chief justice. 12 471. (e) 

But Mr. fVetUwortk is of opinion, that albeit such payment 
shall stand good as against other creditors, yet it is not good as 
£tfainst the rightful executor or administrator: tor then any 
sminger mjght usurp the office of executor, and take fi*om him 
that libeifty and election, to prefer which creditor he wdll in first 
jiayment; ycii, might take from the executor power to pay him¬ 
self before others, in'dnse there were a debt due to him, which 
would be unreasonable. H'hii, 182. 

Moimtfwd V. Gibson. In this case the court of king’s bend) 
decided, that a creditor of an intestate, who had received goods 
of the intestate Oilter his death from his widow, in payment of his 
debt, cannot protect his possession against an action of trover by 
the lawful administrator, upon the ground of such delivery 
having been made by one w ho had by such intermeddling made 
herself dc son tori fact appearing to give colour to 

her having acted in the clim^^ler of executrix, except th^ i^gle 
act of wrong complained of, in which the defendant participated. 
4 FiUsVs Rep. 44 1. \^Quan i\ how far any payment by an executor 
dc son tort to a creditor can be set up as a bar to an action of 
trover, by the law ful executor, 8ic.; though if it be such as the 
latter would have been bound to make, it shall be recompensed 
in damages. lb."] 

And as he himself is liable to the suit of the lawful executor, 
creditors, or legatees ; so Itlso, in case of his death, are his 
executors or administrators liable by me statute of the 30 C. 2. 
r. 7., although in other cases, a })ersonal wTong dieth with him 
that did it. And although he hath obtained probate, yet if i|pon 
appeal such probate shall be annulled and made void, acts dbne 
[ 243 3 by him pending the appeal sJmll not be good. As in a case of 
M. in the common pleas. An action was brought by the 
plaihSnT, as executor, for money due from the defenc&nt to his 
testator. The defendant ple.ids, that another person was ap- 

. (e) S. P. by Bulier J. in Padget v. Priest ^ 2 T. Rep. 97. And it is 
for the court to say what acts make an executor de son tort, but for 
the jury to decide whether they are sufficiently proved. Ib. 



minted executor to tlie testator, and proved will, and thsa 
he, the defendant, had paid him part of the is^qn^ la satisfaction 
of the whole, and that the-said person on receipt thereof dis¬ 
charged the defendant. The plaintiff replied, dmt the probate 
granted to the other person was afterwards, u{)on appeal, annulled 
by sentence in the ecclesiastical court, and the will by which he 
was executor adjudged to be forged, and the will by whichr^ 

the pUfeiif is appointed executor allowed. On deuiun^er, the 
question was, whether payment to one who was executor deJacio^ 
and had probate of the will, was gooil to bind the rightful 
executor. And the court gave judgment, that it was not. And 
by Trevor chief justice: An executor derives all his authority 
from the testator himself; and as executor, without any tliing 
more, he has tlie power of disposing of the estate of the testator, 
of releasing n debt due to the testator, and the like. True 
before an action brought, a probate is necessary: bift jAtat is only 
requisite to inform the court that the plaintiff is executor and 
has a right to bring his action, not to give the plaintiff any title 
or interest to tlic estate of the testator. If the testator appoints 
no executor, or dies intestate, the ndministi'ator is nppointe<! by 
the ordinary, and derives his authority from him; and therefore 
if administration is granted, all acts by him as long jis the 
administration conliuq^ in force are good, and even though it l)e 
afterwards repealed. But there is a diilerence taken (G Co, 18.) 
when an administration is repealed upon a citation, or upon an 
appeal. If it is upon an appeaj^, which suspends the adminis- 
tra^n, all acts after such suspe^^n arc .void : if it is repealed 
upo^a citation, all the acts of the administrator, till the re})eal, 
are good ; for by the citation the grant of tlie udniinistration is 
not suspended; tlierefore if the administration be repealed, all 
acts done by an administi'<ator which u rightful administrator 
might have done, shall be allowed, for in them lie acted in the 
place of the rightful administrator. But it is otherwise in the 
case of an executor; for the probate of the will gives no authority 
at all to him: and therefore if he is not the rightful executor, he 
has no authority; and-|t would be unreasonable, that a person 
who has no authority should dispose of the interest of another. 

The rightful executor has not only a trust or authority to ad- [ 24-4‘ ] 
idinister the goods of the testator, but also an interest annexed 
to, the trust. And tlierefore the property of all the goods, after 
administration, is completely vest^ in him. And consMuently, 
the disposition by another person of the goods of the tesmtor, or 
rclea% of his debts, is a disposition of the interest of the rightful 
executor, and therefore such disposition doth not bind him. 

And this case is not like the case of an officer, whp officiated 
without legal authority, as the deputy of the deputy of a steward; 
for I'lghtful acts done by him are good: for he is an officer defactOy 
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anU ill tiic uoiMC'cliate aiiU jopea.execifriuii ^iritis «£ic9et4.aDili'tbf 
partis did not kno)v whether he ,hud authority or not.-:^Andhd 
said, in this case of an executor some mischief indeed 
sibly l)appen; but. it wouUl be a more general inconvenient if 
a wrongful executor should; be. allowed tO dispose of the right^uid 
interest of a rightful executor. Cornyn,\50.:Anont/m, 

-r-: 20. Where there are divers executors named in tbe^iU, and 
some of them do refuse, and others of them prove the testament; 
they who refuse may aflsr at their pleasure administer, not^d^ 
Intending such refusal before the ordinary. 9Co.S7» Bacoan^* 
Use of the La-ds, \6l. Perk.2l%[9) 
sAnd this is what in the ^iritual court is called a double pro* 
bate; which is in this manner: The first that comes in takes 
pro^te in the usual form, with reservation to the rest. After¬ 
wards, if another comes in, he also is to be sworn in the usual 
manner, tut ingrossnient of the original will is to be annexed 
to such probate in the same manner as the first; and in the 
second grant, such first* grant is to* be recited. And so on^ if 
there are more that come in afterwards. 

For notwithstanding tlieir refusal at first, they still contmiie 
executors; and at any time during ihc lives of their companions, 
they may prove t|ie will, they may pay debts, make releases, and 
they must be joined in all suits where the co-executors arc plain- 
tifls, because they are all privy to the will; but not where they 
are dereiidunts, becaiLse the plaintifi* in the action is not bound 
by law to take notice of any but. those wlio have proved the will, 
a. 444, 

For, the king’s courts have always use<l to allow the proHroof 
some of tlie executors, to enable them all to sue actions: so tliat 
tlie probate of the testament doth not give to them any interest 
or title, either to things in action, or in possession, for they have 


(g) Vid. injTtti Getting in ike ^ctst 27- [page 315, &c.] 

(9) When a party is appoi^d executor by a formal instrument, 
the rcvocatrea must be either 'Express, or by necessary impHcafion; 
where, therefore, there was no such revocation, but only a subsequent 
appointment and substitution of other persons in lieu of two who had 
been originally appointed with him, the court held that the ^rty who 
had been first appointed, and was not noticed in the subsequent alt^- 
ations, ought to be joined with the latter in the probate. Sherardv. 
S/terardt,^ Ph» /2.251. An executor, according to the tenor, is en¬ 
titled'C9^e joined in the probate with the surviving executor of a 
wife. Grant y. Les/icy 3 Pk. Ji. \16* 

The cxecut<M' under a former will has a right to put the executor 
of a latter will upon solemn proof of that instrument, and to inter¬ 
rogate his witnesses j but if ho goes beyond this, without being able 
to prove his case, ho becomes liable to costs. Mansfield v. ShatOy 
3 Pk. B. 22. 
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all tbeir. title and interest by the testament, and not by the ))ro- 
bate: bnt yet without the probate the judges-aHow them not to 
sue actions, [^ffensloe^s case,] 9 Co. 38. 

It is bolden, that he which did refuse tlie exetotorship, cannot 
assume that office ofler the death of his fellow-executor. Smn. 
326.418. CZ:yr, 160.b.] 

But in the case of Hmise and Lord Petrc^ Dec. 19. 170(^* 
before die delegates: The common lawyers held, that if one 
executor refuseth before the ordinary, and tlie rest prove the wilt, 
yet at common law', he who refused may at any time come in and 
administer; and thougli he never acted whilst his companions 
were living, yet after their death he shall be preferred before any 
other executor made by a co-executor; although the civilians 
held, that by their law, the renuiicuUion was peremptory, l 
311.(A) 

11. If a man makcth two executors and dietb, ancfcHte of them 
provelh the will in the name of them l>oth, against the will of the 
other; tins is not any administration fordiim who consented not 
to the probate : but he may plead nc unques executor; for the pro¬ 
bate maketh him not executor, if he doth not administer. 1 ^IVs 
Abr. 918. 

12. Swinburne says, when all the executors named in the tes¬ 
tament do refuse, it is lawful lor the bishop or ordinary to com¬ 
mit administration, dtid to annex tlie will to the letters of 
administration, and the administrators shall have action, and may 
administer the goods of the decea^, as if he had died intestate; 
and their authority or act done, good and effectual in the law 
in the^ean time, uutil the executors undertake the executorship; 


(/*) The King v. Sir Edviard Simpson^ 'iBurr. 1463.; and XBla, 
Hep. 456. A motion was made for a mandamus to the judge of the 
prerogative court of the archbishop of Canterbury, to admit the re¬ 
traction of a renunciation of an executorship made by one Brown. 
There were two executors, and probate had not been granted to cither, 
but Brown had taken the o|Ui of renunciation, that heiiad not, and 
would not, intermeddle in die effects, &c. but renounced all right of 
execution of the will.” Against the mandamus, it was said, that by 
the law and practice of the ecclesiastical courts, no retraction could 
be admitted of a renunciation upon oath, which would be to admit lum 
who renounces to perjure himself for it; for the mandamus, that upon 
good cause the court below can absolve from the oath, and the com¬ 
mon, not the canon law, must govern this point, by which an^iecutor 
has a right to demand probate, although he has renounced. But the 
parties entered into a rule by consent that probate should be granted 
to both executors, (who were also trustees, but insolvent,) they gif ing 
proper securities and indemiilficatious to each other, and to the cestuy 
que trust. [The consent of one executor, either in or out of court, will 
nind the others. Holkirk v. Holkirkt 4 Madd. 7?. 51.] 
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for then thecn^inory may revoke the adminuitration rhefofo .hy 
him cotnmkted. l^in. 380* 3SS, } ItolTs 

So also if a man make an executor, but this is not' known, or 
is concealed: the ordinary may grant administration, and ’ this 
^all be good until the other prove die will. 1 JRoU*s Abr* 907>. 

And so in like manner, if the person be disabled to be execu¬ 
tor, or no executor.at all be iianiod in tlie wilL Smin, 380. 

But (lord Coke says) if they shall refuse before the ordinary, 
.and the ordinary commit administration to another, there they 
cannot administer afterwards. 9 Co. 37> 

And by lord chancellor Talbot^ in the cose of RobiTison and 
PeiU -E. 1734. Where there are two executors, and one re¬ 
nounces, he is still at liberty, whenever he pleases, to accept of 
^ executorship ,* odierwise if both renounce, and tlie ordinary 
commits administration to anotlier. 3 P, Will. 251. 

13. R^ilarly [that is, by the civil law], testaments ought to 
be insinuated to the oflicial or commissary of the bishop of the 
diocese, within four months next, after the testator’s death. 
Swin. a. 447. 

14. And the executor, for goods of the testator taken I'roni 
him, or a tresspass done upon the lease land, or a distraining or 
impounding of goods or cattle, may maintain, before the will be 
proved, actions of trespass, or replevin, or detinue; for these ac¬ 
tions arise upon tlie executor’s own possession. Wait. 34. 

But before the proving of the will, an executor cannot m^n- 
tain a suit or action of debt, pr the like: and the reason is, for 
that therein he must shew forth the will proved under the sea] of 
the ordinary. Went. 34. 

And in general, an executor is a complete executor before pro¬ 
bate, to all purposes but bringing of actions; so that he may re¬ 
lease an action, assent to a legacy, may be sued, may alien, or 
otherwise intermeddle with the goods of the testator. 1 Salk.30 1.(1) 

For by administering, the executor hath accepted of, and taken 
upon him, the whole administration before the probate; and is 

(1) The interest of an executor arises not from the probate, but 
from the testator, and therefore he may release a debt, or assign a tern} 
before probate: but the right of an administrator arises from the 
ordinary, Hudson v. Hudson, \ Atk. R.^l. See Wills v. 

2id. 2816. note I. Mead v. Lord Orrery, 3 id. 239. As the executor’s 
right is drived from the will, the probate it only evidence of it, there¬ 
fore he Ihts a constructive possession from the testator’s death. Smith 
V. Milles, 11 T.R. 480. "nius in trover by an executrix, to recover 
goods sold by a person who had token out administration under a 
(WHler will, but wliich had since been revoked, and before the sale 
the administrator bad notice of the second will; it was held that the 
property vested in the executrix from the date of the will, and con¬ 
sequently the other had no right to sell. WooUey v. dark, 5 B. ^ A. 
744.^1 D. 4* R. 409. S. C. 



^ receive all debts due to the testator | and all 
payments Made to him are good) and shall Mt be defeat^, 
although he should die and never prove the will. 1 SaUc, 306, 307. 

' Also the executor may, In convenient time after the testator’s 
death, enter into the house descended to the heir, for the re¬ 
moving and taking away of the goods, so as the door be open, or 
at least:ibe key be in the door: and this seemeth to be under¬ 
stood of the door of each room. For although the door of 
entrance into the hall and parlour be open, the executor cannot, 
by that, justify the breaking open of the door of any chamber to 
take the goods there; but only may take those in the rooms which 
be open. And this seemeth to be proved by the case of the 
chest with evidences; which, it is said, the executor may take 
and put out the deeds, delivering them to the heir, that is to sa^, 
the cltest being unlocked. Now a chamber or other room within 
the house, locked, is an inclosure of better respect ttem a chest. 

But if the goods be not removed within convenient time, the heir 
may distrain them as damage-feasant. ' Went. 92. 

T, 5 Ja. Stodden and Harvey. Trespass. Upon demurrer, the 
case was : Lessee for life of a house and pasture land dies ; his 
executors suffer his cattle to go there for six days after his death, 
and then removed them; and in trespass, justify for that time, 
averring, that in tliat time of six days, they could not prticure any 
other land or place to })ut in the cattle. Whereupon it was de¬ 
murred. And whether that were a convenient time to remove 
them was the question. And the court seemed to incline, that 
six days is but a convenient time for the removing of their cat¬ 
tle ; and die law allows a convenient time for their removing, 
especially it being averred, that they liad not any other place to 
remove them unto. But for a fault in the plea, wherein he 
pleaded a lease of the house, but not of the land in the declara¬ 
tion mentioned, it was adjudged for the plainiift’ Ci'o. Ja. 204*. 

In like manner, the executor before probate, may be sued for 
the debts of the testator; unless be refused the executorship in 
due manner, so as administration may be granted, ^aiid so there 
be somebody suable for the testator’s debts. Went. 36, 

So a bill for discovery of effects may be brought before pro¬ 
bate : As in the case of Didwich college and J<^mson^ E. 1688. [ 248 ] 
A bill for a discovery of the personal estate was brought before 
the will was proved, the will being controverted in the spiritual 
court. And this was pleaded to the bill, but overruled; a dis¬ 
covery being for the benefit of all persons interested, and ne¬ 
cessary for the preservation thereof. And such discoveries 
have often been ordered, pendente lite in the spiritual court 
2 Vem. 49. 

And in the case of an administrator, a court of equity will al¬ 
low of a bill brought by an administrator, before administration 
is actually taken out: as in the case of EeU and LtU’widge^ Feb. 3. 
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widow brouglvt a bill for recovery cif-^bet.e^U 
of her ]aie hu^nd» and did not take out administrationttiU aifor 
the bill brought. . It was objected, that the bill was brou^t too 
early. By the lord chancellor Haribs^ieJee It is very true that 
this would have been an exception in an action at law; but it is 
not so to a bill brought in this court. And the exception 
overruled. Bernard, Cha, C<7. S20. • 

15. By the 21 H. 8. c. 5. The ordinary, or other person having 
authority for probate of testaments, may convent before them 
Arsons named executors of any testament, to the intent to prove 
or refuse the testament, as they might do heretofore. 

And by tlie 1 Bd 6. c. 2. All summons and citations or other 
process ecclesiastlail, in all causes of probates of testaments, and 
eonuuissions of administrations of persons deceased, shall be 
made in the name and with the style of the king, as it is in writs 
original or-judicial at tlie common law; and the teste thereof 
shall be in the name of the archbishop or bishop, or other having 
ecclesiastical jurisdiction: and the commissary, official, or sub¬ 
stitute exercising jurisdiction under him, shall put his name in 
the citation or process after the teste. $ S. 

And the ordinary may sequester the goods of the deceased, 
until the executors have proved the testament; so may the me¬ 
tropolitan, if the goods be in divers dioceses. Swin, a. 4-‘77, 4;78. 

And if the executors do not appear upon the process, the 
ordinary may excommunicate them. But they may pray timeUo 
advise: and the ordinary may grant In the mean time letters ad 
coUigeiidwnhoiia (It^encti. 'I'reaL^JLq* r. 1. $4. [Brobery* 
CSiarter, Cro. Eliz. 92,] 

16. On the other hand, (inasmuch as the executor, though he 
may be sued, and pay debts, and release an action, yet cannot 
have an action, before probate,) the ordinary is hound to prove 
the will; and if the executor accept, and desire probate, and is 
refused by the ordinary, a writ will go from the temporal courts 
to compel him to proceed to pi’obate, where the will is not cx)n> 
trovert^; and tliat notwith^nding ai\ appeal to the ddegates, 
as it was in the case of Dtmkin and Munn, M. 26 C. 2., in which 
such writ was granted to the prerogative court. Gibs, 469. 

But if the validity of the will is contested, it is a sufficient 
answer by the ordinary to a writ of mandamus, to return, that a 
suit is 4opending before him concerning the same, and npt yet 
determinad. 5 Burr, R. 2295. [The Kij}g v. I)r,TIay,'} 

17. : Ine manner and form of proving testaments, is of two 
sorts: the one is called the vulgar or common form t the other is 
termed the solemn form, or form of law, Swin, 448. 

The vulgar or common form is more compendious or brief than 
the other; for after the death of the testator, the executor pre- 
sentelh the testament to the judge; and in the absence, and 

1 
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'witlkMifHiJHBg fit CftlHng iof siidti fts hav^e' ititef^est^ prodiiceth tejt- 
tfreflamej w'ho testifying tipon i^ir oatJis wttS 
voccf tbattbe testament e^chibitecf is the true, whole ^2), and last 
testament of the party deceased, the judge doth thereupon (and 
Sometimes upon lesser proof) annex his probate and seal to the 
tfestariient, whereby thte same is confirmed. Swift. 448. 

It is oot necessary to the proof of a wriit^i will, that the wit¬ 
nesses hear it read, so as they can depose that the testiilor de¬ 
clared before them, that the self-same writing iidw produced in 
or was his last will and testament, God. O. Z..6G. 

In \IjongJbrd y. J^yre^ 1 P. Will. 741, It is said, that in prov¬ 
ing a devise of lands, the proper W'ay is, that the witness should 
not only prove the execirting the will by the tesfcitor and his 
own subscribing in his presence; but likewise that the of 
the witnesses subscribed their names in the testator’s presence: 
hnd so one witness proves the full execution of the wffl. (8) 

But in the case of Townsend and Ives, May 9. 1'748; at the 
Rolls: A bill was preferred by the legatees to have the real 


(2) Papers which may be of a testamentary nature, shall not be 
witliheld from the court. Langmead v. LcviU, 2 Phill. Itcp. 325. 

^(3) This is the practice at law ; on the supposition that there arc 
two others who would be allowed to give the same testimony. Per 
I^ee C. J. in Ansiey v. Dowsingy 2 Str. 1254. S. C, 1 J?/«. 72. 8. Pull. 
N. P. 264. And see Doe d. Stutsburyy ux et al. v. Smith et ux. 
1 ^sp. Jt. 391. Dyrell v. Glasscocky Skiun. R. 413. If the oppMite 
patty disputes the regularity of the execution, he may call any of the 
otbinf witnesses; but a devisee will hot be obliged to call the rest, if 
one'tdone can prove the execution, viz. that the testator signed in the 
presence of himself and two other witnesses, or that he acknowledged 
his signing to each of them; or that another person signed in testator’s 
presence, and by his express direction, and in the presence of himself 
and two other witnesses, and that eacli of the witnesses subscribed in 
his presence. But if the witness who is called can only prove his 
own share in the transaction (as must happen where the testator 
acknowledged his signing to the witnesses separately), the other wit- 
i>esses ought, in that case, to bo called. If they arc doad or insane, 
their hand-writing, and that of the testator, ought io be proved. 
Croft v, Paulet (in text, page 250. and cases in note there). It will 
then be a question for the jury, whether under ilie circumstances it Is 
probable that all the requisites of the statute were regularly observed. 
See Pkillipps on Ev. 3d cd. 434.439. And tlic rule in equity^ as to this 
last point, is the same. Bonnet v. TaytoVy E. 1804, 9 Ves. 3*81. See 
Carrington v. Payney 5 Ves. 404. Powell v. Cleavety 2 Bfo.Xl. C. 499. 

' But the general rule in ekancervy in order to prove a will of-land, 
i% in all oases to examine all the subscribing witnesses. See the 
cases in the text, and Hudson v. Kersey, supra, 102. Ogle v. Cooky 
1, Ves.in. Townsend v. Ivey, 1 IVils. R. 216. S. P. And this.is the 
rule even on the trial of uu issue sent by.that court to be tried at law, 
Bootle v. BlundeL\(f 1 Coop. Ch. C. 136. But see Carrington v. Payncy 

11 ^^, 260 . It. 
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ettatd sold for the payment Vnf their legacies^ which wSjN)^-|bftrg^ 
thereupon against the heir at law of the testator^ who 
and to have^he will established. There were three witnesses ^to 
the will, all now living; hut only^one has been examined, wli^ 
proved the execution of it, and the attestation of the other t#o 
witnesses. But Fortescue master of the rolls refused to estabiish 
the will, without the>^xamination of ail tlie witnesses ; -'^r it is a. 

[ 250 ] rule, that all the witnesses, if living, must be examined to prove 
the will: Be^des, (he heir at law is, in this case, an infant^ 
who, if of age, has a right to cross-examine all the witness^ 
And as no admission of this sort can be received for an infant, 
this court must protect his right, and therefore must insist upo(» 
all those requisites which he would have a right to insist Upon 
if he were of age, and capable of making a defence for hhnself.^' 
1 fVtls(m,2l6> 

So in Qgie and CooJ>\ Dec. 10. 174-8: Upon a bill tor establisl)^' 
ment of a Will and performance of the trust, it was objected, that 
only two of the witnesses to the will were examined, and some 
account ought to be given why the third was not, as that he could 
not be found, or the like. I^ord Hardwicke held it necessary to 
the establishment of a will; h)r if alter the decree, the heir at 
law should conttovert it, the court would order an injunction : 
nor did he care to make a precedent to the contrary; for if this 
other witness were called, he might say something material against 
it: and therefore ordered it to stand over till the third was ex¬ 
amined. 1 177. (4) 

12 G. 2. Cro/t and Paulet. On a trial at bar in ejectm^t, 
the defendant made title under a will, the attestation of which 
was in these words, si^ed.^ sealed, pitblisked^ and declared as and 
for his last laill and testament, in the pi'csencc (f us. A., B., and C. 
The will was in 1723, and the witnesses were all dead, and their 
hands proved in common form. But then it was objected, that 
this was not an execution according to the statute; and the hands 
of the witnesses could only stand as to the facts they had sub¬ 
scribed to, and signing in the presence of the testator was not 
one. But the court, on the authority of a case in the common 
pleas, said it was evidence to be left to a jury of a compliance 
with all circumstances. And a verdict was given for the will. 
iSKr:ll09.(5) 

Generally, by the civil law, the testimony of two witness^ is 
required ;^.#nd if in the probate of a will the testimony of one 
witneai is disallowed in the ecclesiastical court, a prohibition 

(4) And see the cases ante, pp. 77. 80., and notes there, to shew 
that all the three witnesses required by the statute of frauds, may 
subscribe a will at several times. 

(5) S.P. H^ndsv*James,2Com,R^*5^. Brices* Smith, Willts 
Rep. 1. S. P. 
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ti^'0<>urt‘hav4ng.jitHidiotidn ol* the iDntter^ haihit 
nlf^Aftto^^ mnaner of proofs^ proceeding. 2 IMl^s Abr. 300. 

..But Xi^» Godolphin says, whc^ there is no coiHrorersy cm* 
dispute .tou<;hing the wih, there, tiie single oath of the executor 
alone is sufficient for the probate thereof ill; common form. Go(h 
05. ^y.,; > . I 

And th^«Ut is said, is the practice throug^ii^mt the province 
Canterbury. But within the province of York, it hath been 
usual (though now discontinued in some of the dlocesds) to swear 
also one witness to the will* -A*. 

..Wlien the testament is to be proved in Jorm f^'law, it is requisite 
that^ucli persons as have interest, t^t ks to say, the widow and 
nextfpf'kin to the deceased, to whom the administratioii of liis 
g^ds ought to be committed if he had died intestate, are to be 
cited to be present at the probation and approbation of the tte- 
tainent; in whose presence the will is to be exhibited to the judge, 
and-petition to be made by the party which preferreth tlie will, 
and enacted tor the receiving, swearing, and examining of the 
witnesses upon the same, and for tlie publishing or confirming 
fhereof: whereupon witnesses are received and swoni accorcU 
ingly, and arc examined every one of tliem secretly and severally, 
not only upon the allegation or articles made by the party pro¬ 
ducing them, but also upon interrogations ministered by the 
adverse party, and their depositions committed to writing; after¬ 
wards the same are published ; and in case the proof be sufficient, 
the judge doth by his sentence or decree pronounce for the va¬ 
lidity of the testament. Swin. 448, 449. (6) 

Which difierence of form in proving the will, worketh this 
diversity of effect; namely, that the executor of the will proved 
in the ^sence of them which have interest, may be com))elled to 
prove tlie same again in due form of law ; and if the witnesses be 
dead in the mean time, it may endanger the whole testament, 
especially if ten years be not past since tlie probation, whereby 
necessary solemnities arc presumed to hhve been observed; 
whereas the testament being proved in form of law, the executor 
is not to be compelled to prove the same any more; and although 
all the witnesses afterwards be dead, the testament doth still re* 
tain its full force. Swtn. 449. t 

But probably this word ten in figures may have been mistaken 
for for Dr. Godolpbin says, The will being proved only 

in coiilmon form, it may be questioned at any time widtiin thirty 
years next offer, by common opinion, before it work prescripsioD* 
God, O. Xj, 62. 

And this proving of the will in solemn form is for the most 
part at the instance of some person who desireth to invalidate 


(6) Thus the court cannot declare a will well proved, where an 
heir at law is not to be found. French v. Baron, 2 Atk, R. 120. 
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the sataeifr)ria yrhXdPmstU pi^cMr, st tWtimet 
the wHl» ought to (Kiicept the contests thereto so ft 
rookeUi IbrMbe benefit Of bis^tent; otherwise if 
giren to him, in the will, he shall lose if for his general 
of the will, I Ought. 2h 

And in such case, where an executor hatli been called t©’^>r(rf|e* 
the wUI by witnesses, and hath fully proved it; if the parly 
caused him to do this shall not, ai^r publishing the 
except against the will or the witnesses, nor propose any matter^ 
to hmder the passing of sentence for the validity of the will, th^^ 
jud^ doth not usually condemn him in costs : but otherwise ■^4'* 
is, if he shall propose soch matter and iail in the proof; Ibrthdnr^ 
he will be condemned in costs, at least from the time of sudi ' 
proposal. I Ought. 20. " ^ ^ 

But where the parties interested do not call the executor to* 
prove the will in solemn form, yet the executor himself may cause 
the will to be proved in this manner: As where an ex^atbr hath ! 
the part of the goods of the deceased bequeathed unttr* 

himself, and he donbteth, after the witnesses shall be dead, thAt ' 
the wife or children or other kindred of the deceased will contest ' 
the validity of the will, he may cite them in special, (and all ' 
others pretendn^ interest in general, and so is the usual practice,) 
to see the will proved by the witnesses; which being done, the"^ 
will shall not be set aside afterwards (provided there hath been ^ 
no irregularity in the process) when the witnesses are dead.‘^ 
1 Oi^ht, 20 . . - > 

Where the executor is infirm, or lives at a great distance, it is 
usual to grant a commission to some grave clergyman in ihe ’ 
neighboui^ood, to administer the oaths, and perform the other 
requisites for granting probate of the will. So also in the grant- ‘ 
ing of administrations. I Ot^hi. 322. (8) * 






^7 person can-takc by a will, and at tire same time, do. Any 
thing shall desdby it. Morris v. SarrotM, 2 Aih. 629'.'; and W * 

clrnmant under a will must- admit it in toto^ Allen v. Ptiulkfni^ 

1 Ves* 122. Disputed wills ought to be lodged in the registry ef the •' 

court, fur safe custody. Cunningham v., Seymourt 2 Phill. . 

A proctor for executors who has adnritt^ the interest of a pearly. ^ 

^ ■opposing the will, cannot retract his^admissiQ.n and put. the partw to 
..proof o^is mtorest. Panchard v. Wegeri\Phill. Hep,2\2. Next 
ofktn barred from calling in a probate by We eircumstanc^of dieir • 
having been conusant of a prior suit, m ^ich the validity m the " 
same will had been contested by other parties. Newell and King v. 
1Ve^i2PhiU*Rep.224‘. . 

(8[ The.cbmroissipn to take affidavits of executors to the wiU^jf.p ^ 
deceased lit address^ to two clergymen, and 411*6016 the execu^^S'^ 
to be sworn in presence of a notary public: it must be exs^uit^ 
befhre such a notaiy, an^ not befrre twb'witnes^cs. Jon^s. v. 

2 Phill. Rep.2^\^ . 
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ianod Above reeked, 

rediio tbftt kifiyd.of )m>ba$iq|^ ie cail^ the 
pjirnifiji^ns or the testament ; there is yet another fbtni•ivhich is 
i^i^ the the^estement, which form doth respect 

written or closed testaments, ii] the maki^i^ wh^eof the civil law 
di^vre<}ah'e that the witn^ses should pdt to^^^ir seals: and 
after of the testator, at the opcni^ of ri>e written or 

chw^ testament, th& teme law did also require th£^ the same 
wUnesses should be called by the magistrate to iteknqwledge 
th|^ seals, or to deny the sealing. But as we^ do not observe 
d^t solemnity, of tlie civil law in the sealing of tho testaments by 
the. witnesses; jio morevdo we disserve that solemnity, which the 
civil law requireth in opening of testaments sealed; unless this 
may seem to have some resemblance with this third form about 
the opening of the testament, which is enacted by the slattMe .j 

which saitli, that the bishop, ordinary,, or other [ 25S ] 
p»s<Mi having authority to take probate of testaments, shall, upon 
the.delivery of the seal and sign of the testator, cause, the saine 
to be defaced, and thereupon incontinent redeliver the same 
seal unto die executor or executors, without claim or challenge 
thereunto to be made. § 5. Sum. 4>50. 

Dr. Swinburne says, if a testament be made writing, and 
afterwards be lost by some casualty; vet if there be two witnesses 
[t^at is, in tlie case of goods and chattels] which did see and 
read the testaineiit written, and do remember the contents thereof, 
these two witnesses so deposing of the tenor of the will, are 
sufficient for the proof thereof in form of law: so that they be 
otherwise as well in respect of their skill as of theu* integrity, 
greater than all exception, and specially some other likelihoods 
concurring therewithal to make their testimony more credible. 

Swin. 450 (9) 

If an executor proves a will of a personal estate, wherein, one 
of the legacies is forged, the ei^cutor in such case hath; no 
remedy in equity; but ought to have proved the will, witli special 
reservation to that legacy. Plume and Bcalc^ 1 Peere W. 388. 

2 Vem, 8.17. In which case, the forgeries are to be decreed 
against in the ecclesiastical court, imd the will engrossed without 
tbean, and so annexed to the probate. 

[Will mt^be in part estabhshed, and probate refused to another 
part: so teterence to another will will make it operative as far as 
its collate can be appUcaMe. (1) ^ 


(9) When a will is not found on the death of a testator, the 
smnmion of law is, that it has been destroyed by him. v. 

Jiuitsony%PWl.Rep.V2S. 

[1) Wood V.. Woody 1 Phdl. Rep. 357—374. And see 1 PhiU. 
R^WSI. dnicf 59 a. note. 
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Vxiii&e. 

‘ A beqtiesi ofresidiie, »nAted,throu^ thecrrorofm^iwreritnoi 
of the solicitor, to be inseited in a testamentary ins t y naff^n t, Jww 
not admitted to probate. (2) 'i- , ‘ 

[Calling in , Probate in common form of certain ** instructions,^- as co» 
probate.] Gaining the last will of the deceased, having been grants on ia 
special affidavit, was called in eight years after, and the esEiectttors 
put on proof of the will. This step being held to be take&'^hy the 
next of kin on insufficient grounds, the kistructions’were pro^ 
nounced for, and next of kin condemned in costs from die dpic 
of tpving in their allegation. (3) ’ * 

Probate of a codicil written in pencil, and which bad be^ 
upwards of' three years in posl?essiuii of the executor^ wa^ 
c^ed in and revoked. (4)] 

Executor’s Iff. By a constitution of^ archbishop Stratford: AAer the 
testament shall be proved according to custom before the orcK*- 
' naiy^ the execution or administration of any goods shaU nOt be 
'' ] committed, but to such as shall faithfdiy promise to.r^der a just 
account of their administration, when tliey shall be thereunto 
duly i^squired by the ordinary. Lind,\n, ' 

Shall faithfdly promise^ And that by oath) saith ZAniadods 
which may be before the administration. Lind.m, : 

And Swinburne says, in what manner soever the testament be" 
proved, the executor, before he be admitted by the ordinary to 
execute, and before he have the will under the seal of Uie 
ordinary, is to promise by virtue of his oatli, to make a trim 
account when he shall be thereunto lawfully called by the 
ordinary. Swin,4e5\, 

By the ancient canon law, a proctor having a special proxy 
might make oath instead of the executor or administrator, ana 
swear upon the soul of his client; but now, hycanon 132., it,is 
ordained^ that forasmuch as in the probate of testaments and suits 
' . for administration of the goods of persons dying intestate^ the 

oath usually taken by proctors of courts in animam confitituenih 
[ 254 3 is found to be inconvenient: therefore from hencefcnrtb evei^ 
executor or suitor ftar administration shall personally repair to 
the judge in that behalf or his surrogate, and in his own person 
(and not by proctor) take the oath accustomed in these cases. 
But if by reason of sickness, or age, or any other just let or 
impediment, he be not able to make his personal appearance 
before the judge; it shall be lawful for the judge (^eis being 
faith first made by a credible person of the ti'uth of bia si^ 
hinderance or impediment) to grant a.commission to some grave 
ecclesiastical person, abiding near the party aforesaid, whereby 

' 4 . . 

-:-—■—. M ... 

(2) RockcU -v.Xoudet SJPhill. Itep> 141. 

(3) Evans v. Rnight and Moore, \ Add, Rep* 229. 

{^) ' Rymer v. Clarkson, 1 PkiU, Rep. 22. 
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he fghallilpn power undjojithority to the said ecclesiastical person, 
in vfaifi minister the acaistomed-oatli above mentioned 

to the executor or suitor for such administration, requiring his 
aaid substitute, that by a faithful and trusty messenger he certify 
the said Judge ti’uly and faithfully what he hath done therein. 

uWiiicn oath, to be administered to the executor, is usually in 
this'&rm^- You shall swear, that you believe this to be the 
true last will and testament of deceased; that you will 
pay all the debts and legacies of the deceasedr as far as the 
goods shall extend, and the law shall bind you; and that you 
^ will esdiibit a true, full, and perfect inventory of all ^d .e^ry 
the goods, rights, and credits of the deceased, togetbec with 
‘‘a just and true account, into the registry of the—court 
uiof—when you shall be lawfully called thereunto. So help 
^ you Ood.” 

j I’d. By the^me constitution of archbishop Stratford, Afl^ Bdpd ltq'^ 
ihe testament shall be proved according to custom before the 
^dinary, the execution or administration of any goods shall not 
be committed but to such os are able; and if ne^ be, shall give 
sufficient security to render a just account of their administra¬ 
tion, when they shall be thereunto duly required by the ordinary. 

Lind, t77. 

And Lindwood hereupon observeth, that it seemeth hereby 
that the ordinary may remove the executor appointed by the 
testator from the administration, especially where there is just 
cause, as where he cannot give security for a due account 
Lind, 177. 


And Swinburne says, tlie executor (if it be behoveful) shall 
enter into bond, to make a true account when he shall be ther^ 
unto lawfully c^led by the ordinary. Swin. 451. 

But in the case of The King and Sir Richard RaineSy M.IO JV,, 
a mandamus was directed to sir Richard Haines to command [ 255 3 
him to grant probate of the will Edith Pinfold to one Richard 
Watts, who was made executor of it. ^ Richard Raines 
makes return to it, and admits that Edith Pinfold made will, 
and Watts executor of it; but says further, that it clearly and 
judicially was proved and appeareth to him that Watts is worth 
nothing, but absconds for .debt; and therefore that it is lawful 
to him to defer tlie granting of the probate, until Watts .find 
8ufficirat,j|ecur[ty to perform the intent of the will. And it was 
argued'sir Bartholomew Mr. Montaguey and Dr. 

Wtdiery the king’s advocate general, (a civilian), that this return 
was good, and that a peremptory mandamus ought not to be 
yantfid. And Dr. Waller said, that in fact the case was thus: 

Edidi Pinfold made her will, and lUchard Watts, her nephew, 
her executor, and devised to hiui 100 /. fi>r a It^cy, and euine 
cattle; she devised also to Baines, her brotbci^, 500/., and the 
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tesidiie of her personal estate Itothe son Of Bofnes. 

Ijrought by Baines to the prerogative court td be prbWd^f and-H 
■was opposed by one Huntley ^5 but the cause was noVpromofeed 
at all by Watts. Sentence passed in the prerogative court-ftn* 
Baines; upon which Huntley appealed to the delegates, and the 
sentence there was confirmed; whereupon the will was return^ 
into the prerogative court, and then Watts claimed probate i but 
upon examination it appeared to the judge, that he was an 
ir^olverit and necessitous man, and had received his legacy, and 
therefore the judge required caution; upon which Watts obtained 
this mandamus, and to it the judge made tliis return^ whMt 
(Ijy Dr.' Waller) is good; For if there is any default in the judge 
ifi the administration of his office, it is a proper subject for an 
appeal; for this will, being of chattels, is altogether of ecclesias¬ 
tical cognizance: and therefore as the spiritual judge shall 
determine concerning the validity of the will, so he ought 
make a judgment, whether he ought to grant probate of it or 
administration, or if the executorship be conditional, as it may 
be, whether the condition be performed, (>r tlie like: in all whidi 
cases, if he makes a false judgment, the proper remedy is by 
appeal, and not to come in this manner for remedy to the king's 
bench. He argued further, that the judge hath done noftiing in 
this case but what he ouglit to do; for in such cases lie niuy 
properly require caution. In the time of the heathen emperors, 
the testaments w'ere reposed in the colleges of ^}c\e poni^es; and 
[ 256 ] front the time that the emperors became Christian, the' bishops 
were intrusted witli them. Now the civil law w'as, tliat security 
should not be denuindcd de Iticrcde, which at that time included 
what we now call executor, unless he was insolvent; and then it 
was lawful to demand caution or security. Cut after this, the 
canon law followed; and then they made use of the word executor, 
which was before included in the" word heir: and of them there 
are three soi’ts; first, legitiifius, to wit, the ordinary; secondly, 
dn.htSf namely, he W'hom the ordinary appoints, and he always 
gives security; thirdly, testamentarius^ who ciime instead of the 
heir, which is he whom we call executor by way of pre-eminence. 
And then, as the heir before, if he was insolvent, always gave 
Caution; so, for the same reason, an insolvent executor always 
gives caution. To say the truth, there is a difference ma^, 
when the testator knew at the time of the making bis will that 
the person whom he constituted executor was then insolvent, and 
when the executor Ls become insolvent by matter ex post jeato i 
but at W’hat time Watts became insolvent doth not appear ui 
this epe; and therefore to justify the acting of a judge, the court 
will intend, if it be material^ that he became insolvent since 
the death of the testatrix, ratte than at the time of the will 
made. In Lind. 167. it is said tliat no religious ^)erson shall be 



eaiecutoi^ IcMess his superior takes care to give caution for the 
d^e of the will, and for the loss that may happen by 

his. admk)«stration; and Liiidwood gives the reason of it, because 
it.appears that such a person is insolvent; which proves that 
insolvent persons ought to give caution. So Lind. 177.,. before 
the executor be admitted by the ordinary to execute the will, he 
ought to take an oath (which is the constant practice, and yet no 
mention is found of such oath, before that which these cousti* 
tutions in Lindwood make of it; and yet befoi*e the late statute, 
if quakers refused to take such oath, no probate of any will used 
to be granted to them) — and if need be, says Lindmood^ he shall 
give sufficient caution. To the same purpose Swinburne says, 
that the executor, if it be behoveful, shall enter into bond. To 
which sir Lmiholomeix- ^hemer added, tiiat if an executor is non 
compos, the ordinary is not bound,to grant probate to him; 
because he hath an apparent disability to execute the will; which 
.strongly resembles this present case. Also, he said, that if the 
executor refuses to take the oath, this amounts to a refusal of the 
office, and the ordinary may grant administration with the will 
annexed. Why then shall not the refusal to give security amount [ 257 ] 
to a refusal of the office of executor; since tlicrc is no positive 
law, that in such case the ordinary shall administer an oath, 
more than in this case that he shall demand caution ? Further, 
he said, that although mandamuses are granted oftentimes to 
compel the granting of administration, because they are founded 
upon the act of parliament which appoints the granting of 
administrations; yet one cannot find any precedents of manda* 
nius, to compel the judges at the civil law to execute their law, 
which seems to be the present case. — Against this it wtis argued 
by Mr. Northey and Mr. Lyre, that the prerogative court cannot 
in such case require caution, for the same reasons that the court 
afterwards gave for the ground of tlieir judgment, and therefore 
unnecessary to be repeated. — And by lloli chief justice: Wills 
and. testaments are of ecclesiastical cognizance, not by force of 
the civil or canon laws (for they bind no farther here, than as 
they have been received here), but by the law of the land. Then 
if the ecclesiastical courts proceed to enlarge the power of tlie 
judge, contrary to tliat which the common law allows, the king’s 
bench will prevent all sorts of encroachments. As if an executor 
be suj^ in the ecclesiastical courts to make distribution, he not 
being’residuary legatee ; though that were allowed by the canon 
law, yet the king’s bench would w'ant a prohibition to stay any 
such suit;.for all suits for distributiou were prohibited by the 
king’s bench, until the statute of the 22 23 C. 2. c. 10. made 

them lawful. X)r. Waller has not quoted any canon law, that 
the ordinary in such case ought to take caution: and the com* 
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^od^law will not peraiit liim to exact security, for tli^StiScittsWcly 
of tEe ie^ecutor. For suppose in this case (as ilhe'ftftfej tlfe 
executor will flot give security, and yet will not reiibui^ihe 
executorship; the ordinary cannot conipcl him tO ffive 
What must be done? Thouj^ a refusal of the oath amOirttfe tb 
a refusal of the office of executor (because the oath is aflowed by 
the common law, for it is pi^bper to take a promissory oath, that 
he wUl-execut^lhe office justly, which he is going to exectiteh 
yet^^e refus^ to give security will not amount to a refusal of 
offiw of executor; because it is against common right, to reqtil?^ 
aecurity. Then the testament will continue ih fof^'; 
We onlinary cannot grant administration witli the will annexe': 
so 'there will be a failure of justice, nobody being capable 
f 258 3 to sue the testator’s creditors. One half of what one finds in 
Lindwood is not the law of the land. And as to the case 6f 
religious persons, objected out of Lindwood^ he said, that if a 
monk be made an executor, he cannot accept the office with¬ 
out leave of his superior; and then if the superior gives biiti 
leave to be executor, without giving other collateral security, the 
superioi* by his leave given is become surety: and if the monk 
ooinmits a devastavit^ the suit sh^l be against the abbot and 
tlie monk, and the execution will be of tlie goods of the house. 
And Ttgrton justice agreed with Holt chief justice in every thing. 
Hut justice seemed to be of opinion, that the grievance 

in the j^esent case would^he properly remedied hy appeal. 
And be said that in the province of York security was always 

§ iiven npon the graritii^ of the probate of a will, without any 
^poiemade about it. Upon which a day was given to Dr. Waller, 
to certify the king’s bench, by producing precedents, whether the 
practice bad been in the prerogative court to take caution m 
sut3i case. At which day no precedent of it being shewn, nor 
satisfection thereof given to the court, chief justice, with the 

concurrence of the other judges, pronounced the opinion of the 
a>isrt, that a peremptory mandamus ought to be granted in this 
case; because the ecclesiastical court cannot require caution 
in this case: 1. For when a man is made executor, nobody can 
add qualifications to him, other than those which the testator 
has imposed; but he shall be who, and in what manner, the 
testator shall judge proper. 2. The executor has a tempOi^ 
right of which he is barred by the refusal of the probate, inas¬ 
much as he cannot before probate sue in Westminster-hall. 
3, There are no precedents in the canon law to warrant this; and 
the practice has been always contrary. And if any cases bap|>en, 
ht which equity may be ,reqnisit«^>ithei*e is another channel here 
where it runs, without resorting to the spiritual court, namely, tlie 
chancery. And a peremptory nrahdamiily was granted.*^ And the 



Prpbftte 

y^P9r^;64Bg% I!^r. I^pl^rt ^l e tpld th^t thp Iprd chancellor 
w^,^y|tf>rov^ of tbiii resolution, 8^l,.(5) 

^ all) this ai^udication proceeds upoq a supposition, 

re is no caiioit law which requireth such ibaution, and 
Authoiity alone was npt judged suihcient in thi$ case, 
toe aforesaid constitution of arclibishop Sira^/brJ^ is, un^ 
doubtedl^ a part of the canon law, ivhich ;*eqaires, that sAall 

give,, su^ciant security, if need be. In tlje ^oyince of.^drlc* 
hath been usually given. But perh^s^QS^ migKr.ar^ 
irc^ the custom within tliat province, whi^ Oontutned‘^wn 
jmth tl^ fourth year of king William, of reserving^ 

•efflf^ts of the deceased q ratea|dp part for the wife 
which the testator could not pispose of by will| ^^d’^co^e- 
,quehtly, as to. so much, it was an intestacy, which in some cas^ 
amounted to one-half^ in others to t.wo>tliirds, of the whole per¬ 
sonal estate. 

And in the case of Folke's and Domini(fic, TflZ G. 2., where 
the executor was under the age of 17 years, the court allowed 
a bond [for due administration] given by the administrator with 
the will annexed, during the minority of the executor, to be 
good at common law, and',not obtained by coercion. Sir. 
1137.(0 ’ t ' 

20. All this being done, '^he bishop’s officers are to Ji^p the 
will original, and certify the copy thereof in parchment under 
the bishop’s seal of office; which,parchment so sealed is called 
the will proved. Bacon's Use of the L. 160.(^) 

21. By the 2 & 3 An.c.4}, In order to render it more easy 
fqr the clothiers and others to borrow money upon land securiify 
for the promotion of trade, it is eni>cted, that a memorial of all 
wills and .devises in writing, whereby any honours, manors, 
lands, tenements, and hereditaments within the fVest Riding of 


(5) fS. C. 1 Salk. 299. Stra. 672. It is no la^edient to take assets 
■^t of the hands of an executor, that he is not of an affluent fortune^ 
-'Ibr^e tests^r did not regard his circumstances when he reposed 
his confidence in him. Hatkornthwaite v. Russell, 1740, 2 Atk. 126. 
Banu S34. Nor will ffio court appoint a receiver merely because an 
.executor, is, in mean circumstances on his misconduct. Anon. 

t 1806, 12 Ves.4!, And see Powis v. Andrews, 2Bro.P. C.^76. 
Xai/lctr V. Allen, 2 Atk.2i^. Morgan v. Harris, 2Bro. C* C.121. 
.BrwSh V. Bunhridge, id. 321.] 

{ij ^ee The King v. Sir Edw. Simpson, 3 Burr,'14SS. 1 Bla. 

^ Rep. 4f56. ef supra, l(y. That the conK of chancery considers an 
' ’ «3dectitor as a trustee, and if insolvent wjli compel him to give eecurky 
before he eaters upon the trust,- or appoint a receiver, vide supra, 
Form and manner, 9. 

(^1 And the probate being obtained is conclusive as to the .cdm- 
racter of an executor. Gr^ths v. Hamilton, 12 Ves. ^8. 
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[Custodj 
of wills.] 


thfe tsonnty of l^^ 'inay be Sn ■ 

may attbeitdection the party or parties 
tered in sffch manner as by the'said acHs directed?’rind«€¥efy 
devise by will of the honours^ manors," lands,'’tenementt^^r 
hereditaments, or any part thereof, contained in any memorial 
so registered as aforesaid, that shall be made an'd published' 
the registering of such memorial,'shall bo adjudged fhmdulent 
and void agaiQ|t any ^subsequent JHirchaser or mort^gee for 
valuable consideration t unless a memorial of such will 
gistered as aforesaid. But this not to extend to copyhold estadia, 
ndr to leases at rack i*ent, nor to any lease not exceramgttven^- 
owe'ye^s where possession goeth along with it. 

' By the 5 An. c. 18, There are some further regulations cdn- 
ceriiing the same. ; < ; . 

' The statute of the 6 c. S5. containeth regulations to the 
like purposes for the 2Sast Hiding of the said county of -• 
Wliich same regulations are also extended to the Weii Riding, 
in aid of the two former acts. 

By the 7 An. c. 20. The like for the county of Middlesex. 

By the 8 G. 2. c, 6. Tlie like for the North Riding of the said 
county of York^ 

And by the 25 G. 2. c, Further regulations with respect to 
the county of Middlesex. 

'22. The probate of a will, or a Copy of the will out of the 
register of the spiritual cour^ are not to be allowed as evidence 
in the case of lands. Dike and PoViil, L. Raym, (6) 

M. 7 G. 2. Morse against Roach and others. In the chancery. 
Before the year 1718, the method was to deliver out a will of 
land to be proved at trials, or on commissions, upon security. 
Since that, the registers have refused to deliver out the will, 
but insist upon being paid for attending with it: and whm'e it 
was wanted at a distance, their demands did run very high. In 
this case an order was made (Upon producing three preced^ts) 
that it should be delivered out on security; It.bcmg abill brought 
by creditors and legatees, who were not liltely to suppress it. 
5fr.961. 

Nov. 23, 1738, Fredci'ich^xid. A^tsconibe. A will was executed 
at Bullogne, and proved here in common form, and deposited 
tn the prerogative court of Canterbury, Chie of the witnesses 
resided at Bullogne. On a bill brought to perpetuate the tes¬ 
timony to the said will, it was moved, that the register of the 
prerogative court, or tfee record-keeper, might be order^ to 
deliver out to tlie defendant the original will, on his givli^ a 
—. .. . ■ ' -- - 

(6) S.P. BuU. N. P. 24!5. Even tiiougii the origiual is proved to 
be lost. Doe d. Ash v. Calvert, 2 Canipb. 389. Hoe Natkrop, 
\ Ld.Raym. \5A. St, Legcr v. Adams, 






seoarit^ ^tftetumthe sa^e, die examination‘of 
'4^ whue^rat Bufiogi^ ,And it was diluted by tb#4«ird oUan^ 
eeUor Hard/wtck^. the deikidaiil should bo at liberty to ^ 

• 4abe.out-ja oomiussion to«xamine his witness at Bullogne; and 
^^t.appearing tliat the defendant tvas the only devisee who could 
claim any real estate under the-wl-l}, he ordered the will, to be 
delivered out by the proper officer to a person to be named by [ 261 ] 
the defendant, on bis giving security ^ be approved of by the 
prerogative court to retum the will in three months. H^:8aid, 

. if: the defendant bad not been th§ sole devisee of the real eatate, 

'^ut there bad been other persons under the will mterested in 
It, and they had refused their consent, he would not have/ made 
this orders because tlie taking a will out of die kingdom is 
different from any former cases, they having gone no further 
than ordering them to different parts of £nglaA(h.. 1 
627.(7) 

The seal of the ecdesiastical court (as to goods and chat- Probate of 
tels) doth authenticate die will, and is not to be contradicted; 
because as there is no way in the temporal courts to prove the chattels, 
will relating to chattels, it must go on in the spiritual court, and how far 
the determination must there be final. (4) For the temporal ev«***“*- 

(7) See JViUiams v. Floyer, Amh, Jtep. Lake v. Causefieldf 

3 Bro. C. C. 260. S. P. Qne ofthe subscribing witnesses to a will ofr . 
red estate being in Jamaica, the court dispensed with his evidence. 

Lord Carriiigion v, PaynCf 5 Ves. 404. 

(/) During the existence of a probate, which is a judicial act of ' 
the ecclesiastical court, the courts of common law cannot admit evi¬ 
dence to impeach it,<ilaving no jurisdiction upon the subject: and. 
therefore though the will be forged, and the probate afterwards re¬ 
voked by the court that granted it, payment of money to the execu¬ 
tor, whUe the prebate was uninipeached, sliall discharge the debtor, 
he being boupd,hX^^^^ judicial act of a court having competent 
, authority. Allen y. t)undast 3 T- Re^- 125. [See noHehj 

the editor.] But the jurisdiction of the ecclesiastical court com¬ 
mences only upon the death of the testator; and therefore if a probate 
of'a forged'will be procured during the lifetime of the supposed 
testator, it is a mere nullity, and need not be revoked, though the 
person fbrging'it 'may be indicted for*forgery. Sec Cogan'n case, in 
Leach's Crorau Zrocu, and St- Tr., Duchi of Kingston s, case. Ilelief 
in equity was, however, given in one case, viz* Barnsley v. Potuelf 
suptOt 7-; where the will appearing to have been forged, and the pro¬ 
bate to Iiave been, obtained by a fraud on tiie plaintiff in procuring 
.;his consent to it, lord Hardwicke C. d<^crcea that the defendant 
should consent to a revocation. [And in Sinclair v. Hone, H, 1802, 

6 Ves. 607., where the ecclesiasticdl court granted probate to a 
codicil, -which, under the ciff y im s t a nces, the court of chancery held 
to be inefectual, the latter awn lield that that jnrobate should not be 
oemsidered conclusive (unless in a very plairt casc);^r thtU court 
cannot decide on the que.%tion before they grant probate,} '. 
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coitft.cacbot make a 

whftt was Aacle in the ecdtesiftstkal tud 

probate is shewn under the sea} of:tihe «rdu^yr they caqiiot 
give in evidence that the will forgpi^.jK tk^t aliother person 
was executor, but they may<gi^ h). that the s^ was 

forged, or that there hecaiise 4t is not Jn 

contradioion to the realaeo^iof.dje inerts, butitadjuHs Um sea4 
and avoids it. And since tlie ecclesiastical court hath now. ihie 
probate of wUls settled by oustom, the tempoml court -cAfinot 
prohibit them in their intjuiries^whetber the testator yf 9 s, conyjfif 
£ 1262 3 mentis or not, or whether the will be revoked or xiot,^ becuusa 
that i& neeessai'y for authenticating the wUl. 5^r. 671, 673. ' 

And by Holt chief justice: The judge of the spiriUiul court ,fe- 
the os%>proper judge to determine the validity of wills for things 
personal, aQ^.theretbre the probate is undeniable evident^ toit 
jury; and he said he. remembered a case in the time of lord 
chief justice where an executor brought an uetipn, and 

at the trial produced the probate, and the defendant’s counsel 
offered to prove, that the supposed testator died intestate; but 
Kelyng chief justice told theqi that the probate was evidence 
uooMitroveitiblef and with hiixi concurred the other judges, and 
so it liath been always held since. ^Lvfiayvt, 262. 

But yet it is held that if the probate of wills and granting, 
administraticois be traversed or. denied in the king’s courts, and 
issue joined, that the ordinary dkl not commit adiniriistration to* 
.such a one, or that the testament is not fu-pyed before the ordi¬ 
nary, or that he whose will is proved l)efore the ordinary died 
intestate, or that he of whose goods administration is granted as 
of one intestate made a will; in these and the like cases it is 
held, that certificate shall not be made by the ordinary, but 
that it shall be tried by jury: and the reason given for it is, that 
probate of wills, and granting administration, pi’lgmally did not 
belong to-ti^ ecplesiastical cognizance, but to them 

of later times; and diat therefere uothiug probate and 
granting administration, which were given to then^.^doth epp^- 
tain to their jurisdiction; but the trial thereo|‘ri.s |^t<given to 
them, but is lett to the trial of the coinmoja la^u. '. .Gihs*^6^. 
SOj.40.(8) .... , 

But before this time (in the 31 El.) in case tff refusal or. ho 
refusal, how it should be tried; this distinction was laid down: 
where the issue is, whether the executor did refuse before such 
a day, or after, there the^^rial shall be by jurycontrary, where 
the issue is, upon refusal generally; because the refusal is before 

(8) Thus in Colittan .v« ■Sat'velly 1 pr^otc of a -wiil. in- 

the ecclesiastical court is auAioeat asfai as it goes s Jbr Jkrlher.pr9^'y 
if fffcma7'v, may be jyroceedeH^on t'a the couri ^i^haaoery. 


> CH 

oi^tliary^fi a And thecae then bBferetheYje^behi^ 

4hU, **-Th^the {iisHaf) ceiled he did not r^nse^ iphereas 
truth he ^ad before the commissary:” coutt 

4ieldf that vn^tt to tlie coimmssary, sincJc 

the bishop, «id utHs Be^ was the nfficer unto the cmiit to that 
^purpose, and thttt'tbe party eouM'^t aver against the certificate 
of toe bishc^ any more'than against the return of toe sheriff 
OfAs.468. ‘ * > 

The 'King against Vincent and oUiei's, Indictment [ 263 ] 
forging a will relating 'to a personal estate; and on toe trial 
% forgery was proved: but the defendants producing a probate, 
that was held to be condusive evidence in suppcn't of the Will. 

481. («) ' '■ ■*:■ 

3 2 G. The King v. Mhodes- The defendant exhibited a 
will in doctor’s commons as executor, and detniitlded probate. 

After a long contest there, it was determined in ^v6ur of the 
will; and 4q>on appeal to the del^ates, the sentence was con- 
-firmed. Atierwaids the parties who had been concerned in 
cooking up the will, fell out Amongst toemselves about the divi¬ 
sion -or tlm estate; and thereupmi h came out toat the'will 
was forged; and upmi ftdl affidavits of the ftegcry, a cointois- 
sion of review (which it'Wai' agreed was the only method to bring 
tbe matter over again) was granted by the lords justices; and 
an indictment was mso found for the forgety, and stood ready 
for trial in the king’s bench. Upon motion for a kcd>eas corpus 
&d testificandtmi Saymond chief justice declared, that be would 
not try the cause. For there being yet a sentence subsisting in 
fevour of the will, and the valklity of that being now put und^ 
a proper examination; he did not think it fitting to deteitnine 
the property by an indictment which would come on more 
prop^Iy after the sentence was reversed. Str^ 70S. {m) *• 

In tlie case of St* JUger and Adams, HoU chief justice stud, 
without doubt the register’s book in the spiritual court is good 
evidence to -prove toat there was a will, although it be lost. 

L. Rayiit* 7Sl»’ 

And in toe caOe of ^epkerd and Shortkose, H. 7 G. ^iMiere 
the probate Is lost, an exemplification of it i'rom the act of the 
spiritual court hath been allowed as evidence of the will 
proved. 51h-. 412. 

H. 8 W. Hoe and Nelthorpe. It Was lidd by Holt chief ju«- 

(9) This case is overruled in TAa Aiiilgrv. See ante, 236. 

JI0#<?-(8). .. , i:\ 

(m) [But see antc^ 238. note (8).] In Goodrich'^ case at the Old 
Bailey, in 1784, it was the Opinion of the judses that the trial for 
forgery should be postpened-till the ecclesiastical court had deter¬ 
mined upon the validity of the predate. Cited in 8 T. Rep* 126. See 
also GUh. Eq. Caa* 207, 208. Palm. 163. 
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tice, that the copy of the'probate 'of a"wiU ris good eyidatw^ 
where the wUl itself is of chattels, for there ^he probate is 
original taken by authority^ and of a public nMure; otherwk^ 
wlKre the will is of things in the realty,* because in euch case 
the ecdesiasticnl courts have no authority to take probates^ 
therefore such probate is but a copy, and a copy of it is no 
more than the copy of a copy. 3 Salk. 154* 

By the statute of the 4 An. c. 16. intitied, “ An act for the 
amendment of the law and the better advancemment of justice,’' 
no advantage or exception shall be taken of or for the de^ult^ 
alleging the bringing into court letters testamentary; but‘ithe 
court shall give ju^inent according to the very right of the 
cause, without regarding any such imperfections, omissions, and 
defect, or any other matter of like nature, except the same 
shah be specially and particularly set down and shewn for cause 
of demurrer. 

24-. By the SlUd.S. st.l. c.4. Whereas the ministers of 
bishops and other ordinaries of holy church take of the people 
grievous and outrageous fines for the probate of testaments, and 
for the making of acquittances thei’eof; the king hatli charged 
the archbishop of Canterbury and the other bishops, that they 
cause the same to be amended; and if they do not, it is accorded 
that the king shall cause to be inquired by his justices of such 
oppressions and extortions, to hear them and detennine them, 
as well at the king’s suit, as at tlie suit of the party, as in old 
time hath been used. 

a constitution of archbishop Mepham: For the insinuation 
of the testament of a poor person, the inventorj' of whose goods 
shall not exceed 100s., nothing shall be demanded. Lind. 170. 

And by a constitution of archbishop Stratford t We ordain 

that for the ’probation, or approbation, or insiiwation of any 

testaments whatsoever, nothing at all shall be taken by the 

bishops or other ordinaries: but we permit 6^. nnd no more to 

be token by clerks writing such insinuationsy their labour. 

But if the inventory of the goods of any person deceased do «r- 

cerd the sum o/' 50s. in the campiitaiion, nnd do not' extend to 

it)0s.; the bishops or ordinaries, or persons depated by diem, 

and auditing the accounts, oi* other ministers assisting them in 

the auditing of such accounts, shall not take for the account, and 

doing all things conc(n7iing the same, and letters of acquittance, 

or other letters w'hatsoevcr, above 2rf. And if the inventories 

contain the sum of lOOr. mr more, nnd less than 20^.; they shall 

not take above 5s. But if tbo}’ contain the sum of 20/. or more, 

nnd less than 60 /.; they shall not take above 5s. If they contain 

the sum of 60/. or upwards, and lesh thfih 100/.; they shall have 

10s. and no more. If they contain the Sum of 100/. or more, 

and less thim 150/.: tlw v shall not take above 20*. And so for 

• * ^ 
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jevery 50/. ttbey.sbftUjtake^ j^side^ the said snnOi.^ %Os.i 

the sum <»C^46;. ^d Sut we permit the (^k» -fpr 

jtivery letter ofie^uittance which tliey shall write ki this behalf 
to take <6^^' hbove the premises for their labour. - .And if »ny 
person in any the cases aforesaid shall take, above the sum before 
ordained,\in money or otlier things, he shall pay double Within 
a month to the fabric of the cathe<.lral church. And bishops 
neglecting to pay the same within the time limited, shall be 
prohibited’ in^ressu ecclesi/tj and the other inferiors neglecting 
Ahefflame as aforesaid, shall be suspended eb ttfficio et bat^io^ 
ut>til.they shall pay) the same. . ... 

. .JV’o6a/joa] .That is, taking the proofs. Lind. 161. . , 

Approbation'^ That is, the decree for the vulicKty of the tes¬ 
tament lAnd. 181. 

. . Iminnation'] That is, publication thereof amongst the-ac^ of 
the judge. Lind. 181. 

jDo exceed the sum of 30s. in the computation^ Lmdiioood seems 
to resent this constitution, as arbitrary and unreasonable ; and 
■observes, that the oflicers of the court were left at liberty to 
^lemand what they would, when the inventory was under 30s. 

Lindt 181. 

Lor their labour'] But if it shall happen that witnesses are to 
be examined, and their depositions to be taken in writing; It 
seemetli that for this tli^ shall be rewarded l>esides, according 
to the quantit}' of their labour. And the same is to be under¬ 
stood, if the testament be long in writing; and it be to be 
registered, that then the register shall receive a reasonable 
satisfaction. Lind. i$l. 

By the 21 H..6. c. 5. it is enacted, that nothing shall be de¬ 
manded, received, nor taken, by any bishop, ordinary, arch¬ 
deacon, chancellor, commissmy, official, or any' other person or 
persons who shall have power to take or receive proL^tion, in- 
aiiiuation, or approbation of testament or testaments, by himself 
or themselves, nor by his or their registers, scribes, ])raisers, 
summoners, apparitors, or by any other of their ministers, fw* 
the probation, insinuation, and ap^irobation of any testament or 
testaments, or for writing, scaling, praising, registering fines, 
making of inventories, and giving acquittances, or for any other 
cause concermng the samr, where the goods of the testator or 
person so dying do not amount clearly over and above tlie value 
of 100s., except only to the scribe to have for writing of the pro¬ 
bate 6d., aud for tlie commission of administratirm of the goods 
of wy man dying intestate, not being above the like value of lOOf. 
clear, 6d.; and that nevertheless the bishop, ordinary, or other 
person having power to. take the ))robatioo or approbation of 
testaments refuse not to approve any such teslament^ being law¬ 
fully tendered or offered to them to be piJoved or ^proved, so [ 266 2 
that such testament be exhibited to him or them in writing, with 
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W^fh^remito af&xed^^ ready 4x> be s^ided^ «nd diat the luintr 
tesjiwaCil^ hit UvfiiUy prov^ .before‘^le'jaoae ordiodi^y- t^^^^^ 
the sealing) to be true, whole, and the last testament of the s^tee 
testator, in anch form as bath been comnoonly ateuatotned in mat 
behi^f. ''- 21 8. c, 5. $ 2. 

And when the goods of the testotor do amount overhand above 
the clear .¥alue of iOOf. and do not exceed the sum of 40^., that 
then they shall not for the probation, insinO^ion, and appro¬ 
bation of any testament or testam^its, or for the tegislering, 
sefding, writing, praiaog, making of 'invmtories, giving ao 
quittances, fines, or any other thiz^ concerning the same, tnke 
or cause to be taken of any person but only 3s. and not 
above; whereof to bo to the bishc^ or ordinary, or other person 
having power to take the probation or approbation of sucli testa- 
meat, and his ministers, 2s» 6d. and not above; and 

reaidae of the said 3s. 6d, to be to the scribe for registering th^ 
same.- And where the goods of the testator, or person so dyings 
do amount above the clear value of 40/., that then they shall not 
take for the probation, insinuation, and approbation, of any te&^ 
tamrat or testaments, or for the registering, sealing, writing^ 
praising, making of inventpnes, fines, giving of acquittances, or 
any thing ccmcerning the same probate of a testament, but only 
5s. and not above; whei*eof to be to the said bishop, ordinary, 
or other person having power to take the probation of such 
testament, for him and his ministers 2s. 6d. and not above; and 
2s. 6d. residue of the said 5s. to be lo the scribe for registering 
the same; or else the same scribe to be at his liberty to refuse 
the 2s. 6d» and to have for writing of every ten lines of the same 
testament, whereof every line to contain ten inches, one penny. 
§3. 

.And that every such bishop or ordinary, or other person 
having power to take probation of testaments as aforesaid, thehr 
re^ters,.KSCribes, and ministers, shall approve, insinuate, seal, 
and register, from time to time, the said testament, and deliv^ 
the same, sealed with the seal of their office, to the executor or 
■ executors named in any such testaments, for the said sum or 
sums abovesaid, and in manner and form as is above rehearsed, 
with convenient speed, without any frustratory delay. ^4. 

And if any person shall require a copy of the said testament 
so fU’ovezl, or of the said inventories so made; that then die said 
ordinary, or other persons having authority to take probate of 
testaments, or their' ministers, shall from time to time, with 
convenient spee<l, without any frustratory delay, deliv^ op 
cause to be deliv^ed, a true copy or cc^ies of the same, to tite 
[ 267 ] said pereons so demanding the same; taking for tlie search and 
for the making of the copy of either of.the said testament or 
inventory but only such fee as is b^re rehearsed for the regis^ 
tering of the said testament; or else the scribe or register to be 
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bf^ng;ttf:thei^opeirtiG»^ifefbira^jpe^arsed, oa&p^^. 
c^^ §5.. •■ :.-j>'. ■' '.^' ^ ■‘-- ’C ’ 

. Provided^’Mii^ where any person.' or persons having power to 
take probate of testaDient.s, have used to take less ssins of ilieney 
dtan is ahovesoid). for the probation of testaments or cdinmis- 
sions of administn^ons, or other cause ocaicerniog the san^ 
they shall take and receive the same as before this att they have 
used’tD .tohe, and not above. §6. 

And every bishop, ordin^ryj archdeao8n» chancellory commis- 
official and other person .having authority to take pndkate 
oftesUaients,. their registers, scribes, praiseiss^ suOimoners,'ap« 
paritors, and all other their ministers, whatsoever they be, that 
shall do or^attcmpt^ ot cause to be done^^r attempted, against 
this Mon any thing, shall forfeit for every time so c^ndag, 
to the party grieved in that behalf so much money as any 
person abovesaid"sliall take contrary to this present act;'and 
over.'that shall forfeit 10/., whereof one mmety shall be to die 
kii^, and tlie other moiety to the party grieved, that shall sue 
for the same in any of the king’s coui'ts; but that every of them 
which shall incur or fall into the danger of such jien^ty or for¬ 
feiture, sbnil be chniged cmly for himself, and none of them to 
be cliargeable to that penalty for other’s offence. $ 7. 

§ 2 . Or Jbt' an^ othena.manncr of cause concerning the same’\ 
And it inaketh no difference wh^er the probate be written 
upon the testatn^it itself, or upon a transcript ingrossed; and 
in this latter c^se, if a greater fee be taken by the judge on 
account of ingrossing, this is within the (irohibition of die statute, 
as was adjudged in the case of Home and Heal^ where the 
fee taken did amount to 4s. \Qd.\ and it was said, that if the 
executor required any to ingross the testament, he may agi^ 
with him whom be requiretb to do it ns he can; but the jud^ 
ought upt to exact any fee on that account due to him.^ 4 
336.-.'-.G(As.4S5. 

■ Upon the whole, Dr. Gibson observes, tbat.it is agreed on ell 
hands, that the fc«s given'by this act are become mucli too 
sinaU» by the great alteration of the value of money, and the 
prices of things; and therefore now the rule is, the Iwown and 
established custom of every place, being reasonable: which, as 
he hath been informed .(he says),, liatli been’adjudged a good 
rule., Gibs, 487. ■ 

- By Can. 182. it is ordmned, that no judge or register shall in 
anyp^e receive fer the writing, drawing, or sealing of any 
attcb commission (as in the said cauon before is mentioned), above 
the sam of Qs. Scl, whereof one mdiety to be fer the jud^ and 
the other for the registilr of the court 

. And by the statute of'the 26 c. 15. Fonsmuch «s 
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taMsmta'f of 

Bi^^jpaond in 4 ^ county of ^bw 

(&ii^£^vcru^ exacted and iin{&v4i^ed!^^ die^atSoD^ vi^ftrs, 
find o^era».’sucb, as have.!|KneAees and spirkiud pfpmt^iona 
the smne, as by taking of every pefswi whia^ i^ dieth, in 
thte.^nme of a pennon or ot’ a portlon« sometime thciinnth puart 
of all his goods, and sometime the third part, to their open im'!> 
poverishment; it is enacted, that no manner of spiritual person 
or others who shall have any manner of benefice other «pt» 
ritual promotion withiil the said archdeaconry, shall in no wise as^,' 
levy, demand, or take, after the decease of any person, any Such 
portions or pensions, nor any other demand or duty in the name 
or lieu of tl^ same, cm pain of aprmmunlre; Uit that all the 
king’s subjects of the said archdeaconry, and their executors and 
f^in^istrators, shall be ordered, iiitreated, and used for their 
go^s and chattels after their decease, in like manner os is con¬ 
tained in the statute of the 21 <^.8. c. 5. for probate of testa¬ 
ments, and none otherwise: any use, custom, bull, compositioii, 
prescription, or ordinance heretofore obtained or used to the 
contrary notwitlistanding. 

And by the 31 G. 2. c. 10. No ecclesiastical court, or any per¬ 
son whatsoever, under any pretence, shall take more titan one 
^illi^g for the seal, parchment, writing, luid suing forth of the 
probate of any will, or any letters of administratioii, granted to 
the widow or children, father or mother, brother or sistei’, of any 
inferior officer, seaman, or marine, dying in the pay of his ma¬ 
jesty’s navy, and for the pains, trouble, and expence attendingthe 
suing forth of such probate or letters of achnlnistration, unless 
the goods do amount to the value of 2(^r; ildj* more than two 
shillings,, unless the goods do amount to the value of^O/.; nor 
^ore than three shillings, unless the goods do amount to the 
value of 60/. And in Si cases where it shall be necessary.to 
issue coimiissioiis, to swear the widows or children, father or 
mother, brother or sister, being executors or admInIstnUora> o£ 
such inferior officers, seamen, or marines; no ecclesiastical court, 
or any person whatsoever, under any pretence, shall take more 
one shilling tor the seal, })archnient, writing, and suing*forth 
of ahy such commission, and for the'pains, trouble, and'expeiice 
attending the same, unless the goods do amount to 20 /.nor 
more than two shillings, unless the goods do amount to 40/.; nor 
more than three shi[lipg%r upless the goods do. amount to 6$.: 
on pain of forfeiting 59L to the patty grieved; to be recovered, 
with‘fill! costs, by action of debt, bill, plaint, or informalioB, in 
any of Ins majesty’s courts of record at Westminster, or elsewh^e. 

'h . ■ . .... ... 

[By Sv** Geo. 3. c. 184. Schedule, Part'the Third, the follow- 
iiig stamp duties are imposed. 
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Where the ^stsle ^cl e^S^cts ibr or in respect of erliteh,stich 
{Mxibate or Jeltei^ of odministi^tioiK bhall be g}*anted9 tM'huive of 
mftat ike deceased shall have been possessed tff or entitled a 
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- 120,000 

- 

1,^ 

0 

0 

120,000 - 

- 140,000 

• 

1,800 

0 

0 

140,000 - 

- 160,000 

> 

2,100 

0 

0 

160,000 - 

- 180^000 

m 

2,400 

0 

0 

180,000 - 

- 900,000 

> 

2,700 

0 

0 

200,000 - 

. 250,000 

m 

3,000 

0 

0 

250,000 — 

. 300,000 

- 

9,750 

0 

0 

300,000 - 

- 950,000 

• 

4,500 

0 

0 

350,000 - 

- 400,000 

- 

5,250 

0 

0 

400,000 — 

- 500,000 

- 

6,000 

0 

0 

500,000 - 

- 600,000 

• 

7,500 

0 

0 
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df the vaiae of 600,CKX> and .uD<Jfert‘7i00,000« - 9,two 

700,000 «00,000- 10,500 

800,000 .900,000 12,000 

900,000 i —- 1,^,000 - 13,500 

' ],000;000and upwards - 15,000 

letters of administtation mthout a 'will annexed^ 


s. 

O' 

a 

0 

0 

0 

to 


d. 

0 

0 

0 

0 

0 

be 


\^On 

Mnted 'm Evi^laTid. /. »• u v 

Where the estate and effects for or in respect of which such. 
letters of administration shall be granted, or whereof such in¬ 
ventory shall be exhibited exclusive what the {deceased shaU 


Of the value of 


ins, and not beneficially, shall be 
£ £ 


£ s. d, 

! of 20 

and under 50 

- 

0 JO 0 : 

50 

- 100 

- 

1 0 0\ 

KX) 

-- 200 

• 

3 0 0 

200 

-— - 300 


6 0 0, 

300 

- 450 

• 

11 0 0 

4‘50 

- 600 

- 

15 0 0, 

600 

- 8(X) 

- 

22 0 0 

800 

- 1,000 


30 0 0 

1,000 

- 1,500 

•• 

45 0 ,6 

1,500 

2.000 

• 

60 0 0 

2,000 

- 3,000 

• 

75 0 0 

3,000 

4,000 

• 

90 0 0 

4,000 

5,000 

. 

120 0 0. 

5,000 

- 6,000 


150 0 0 

6,000 

- 7,000 

. 

180 0 0 

7,000 

8,000 


210 0 0 

vS.OOO 

9,000 

• 

240 0 0 

9,000 

- 10,000 


270 0 0 

10,000 

- 12,000 

- 

300 0 0 

12,000 

- 14,000 

m 

330 0 0 

14,0{X) 

- 16,000 

m 

375 0 0 

16,000 

- 18,000 

.m 

420 0. 0 

18.000 

- 20,000 • 

M • 

4C5 0 0 

20,000 

- 25,000 

• 

525 0 0 

25,0(X) 

. 80,000 

• 

600 0 0 

30,000 

- 35,000 

m 

675 0 0 

35,000 

40,000 

-.' - 40,000 

• 

785 0 0 

- 45,000 

- 

900 0 0 

45,000 

- 50,(XX) 

. 

1,010 0 0 

50,000 

60,000 

- 60,000 

• 

1,125 0 0, 

- 70,000 

m 

1,350 0 .0 

70,000 

- 80,000 

- 

li575. 0,0 

80,000 

- 90,000 

• 

1,80Q,.0 O' 

90,000 

- 100,000 

> 

2,025 0,> 0 

100,000 

- 120,000 

. . 

, 2,250 0 0, 

120,000 

- 14Q.0(X) 

- 

2,700 0 0 

140,000 

- 160.O0O 


3,150 0 0 

160,000 

-, J8Q,0(X) 

- 

3,600,0 0 

180,000 

- 200,000 

- 

4,050 0 0 
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OE the vhMffe of 
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■£ . ..rv- 



£ 

s. d. 

V 200,0(X)‘jaifii under ..260,00^ 


j<4,SOO 

0 : IP 

250,000^ A- 

~ 300,000 


5.625 

Q 0 

JW0,000 —i 

— ^50,000 


6,750 

G 0 

350,000 — 

— -400,000 

m 

7,875 

0 

4.00,000 — 

— 500,000 


9,000 

0 0 

500,000 — 

— 600,000 

• 

11,250 

0 0 

600,000 — 

— 700,000 


13,500 

0 G 

700,000 — 

— 800,000 


15,750 

0 O' 

800,000 — 

— 900,000 

m 

18,000 

0 Q.f 

900,000 'r 

— 1,000,000 . 

m 

2(^250' 

0 0; 

.1,060,000 and upwards 


22,500 

0 0 

• . /* 


_ fa* J , / 

Prohate of xoill, Utters of administrationy corjirmaiion of iestaMejtti ; 
and eik thereto, and inventory of the effects of any comi)Xon seaman^ 
Marine, or soldier, xoho shall be slain or die in the service if his majesty ^ 
kU heirs or successors, ' 


Additional inventory to he exhibited and recorded in any cow^nisSSry 
court in Scotland} 'lahere the same 'ihall not be liable to d duty f 
greater amount than the duly already paid upon any former inventory 
exhibited and recorded of the estate and effects of the same person, 
LEGACIES and SUCCESSIONS to personal or moveable estate 


upon intestacy. 

I. Where the testator, testatrix, or intestate died before or upon the 
5th April, 1805. 

For every legacy, specific or pecuniary, or of any other description, 
of the amount or value of 20^. or upwards, given by any will or testa* 
mentary instrument of any person, who died before or upon tlie 5th 
April, 1805, out of his or her personal or moveable estate, and which 
shall be paid, delivered, retained, satisfied, or discharged, after the 
Au^st, 1815* 

Also For the clear residue (wlien devolving to one person), and for 
every share of the clear residue (when devolving to two or more 
persons), of tlie personal or moveable estate of any person who died 
before or upon the Sth April, 1805 (after deducting debts, funeral 
expences, legacies, and otlier charges first payable thereout), whether 
tlie title to such residue, or any share thereof, shall accrue By Virtue 
of any testamentary disposition, or upon a partial or total intestacy; 
where such residue, or share of residue, shall be of the amount or 
value of 20^. or upwards, and where the same shall be paid, delivered, 
retained, satisfied, or discharged, after the ^\st August, 1815. 

Where any such legacy, or residue, or share of such residue, shall 
have been given, or have devolved, to or for the,benefit of^ brother 
or sister if the deceased, or any descendant f a ‘brother or sister f 
the deceased: a duty at and after the rate qi 2/, 10s. per centum, on 
the amount or value thereof. 

Where any such legacy, or residue, or share of such residue, shall 
have beW given, or have devolved, to or for the benefit of a brother 
or sister f the father or mother of the deceased, or any descendant f 
a brother or sider of the filter or mother f the deceased; a du^ at 
or after the rate of*4/. per Cintum, on the amount or value thereof. 

A^ere an^ such legacy,.or residue, or share of such residue, shall 
havO been gtven, or have devolved, to or for the benefit of a brother 

• U 2 
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Of sister of h grdndfather 'or'’g^aitdvn^hf^ '^'^he ^Meceas^U^ or An^ 
^scendatit <f a'brother or sister gVsn^ather^'^r grmdntdther 
of the deceasedi a duty on tljc amou'iit or value thereof at'aud after 
the rite of ' - » centum 5 O 0 

And where any such legacy, or residue, or share of such residue, 
^hall have been given, or have devjdvcd, to di" for thd benefit of any 
^rson, in any other degree of collateral consanguinity to 'ihe deceiised 
Wan Is aboVe described, or to or for the benefit of any stranger in 
blood to tlie deceased; a duty on the amount or value thereof at and 
after the rate of * - - per ceniuth 8 O 0 

II. Where ike testator, testatrix, or intestate, shall have died ttfler the 
ith April, 1805^ , , 

For every legacy, specific or pecuniary, or of any other dfescription, 
of the amount or value of 20/. or upwards, given by any will or testtt- 
tnehtary Instrunnent, of any person, who shall have died after the Sih 
April, ,\S05, either out of his or her personal or moveable estate, of 
butdf or charged upon his or her real or heritable estate, or out df 
any monies to arise by the sale, mortgage, or other disposition of his 
or her real or heritable estate, or any part thereof, and which shall be 
paid, delivered, retained, satisfied, or discharged, after the 31st August, 
1815. 


Also, for the dear residue (when devolving to one person) and for 
every share of the clear residue (when devolving to two or mote 
persons) of the personal or moveable estate, of any person, who shall 
have died ^fter the 5lh April, 1805, (after deducting debts, funeral 
'expences, legacies, and other charges first payable tlicrcout,) whether 
the title to such residue, or any share thereof, shall accrue by virtue 
of any testamentary disposition, or upon a partial or total intestacy; 
where such residue, or share of residue, shall be of the amount or 
value of 20/. or upwards, and where the same shall be paid, delivered, 
retained, satisfied, or discharged, after 31«< August, 1815. 

And also for the clear residue (when given to tme person) and for 
every share of tlic clear residue (when given to two or more persons) 
the monies to arise from the sale, mortgage, or other disposition, 
of any real or heritable estate directed to be sold, mortgaged, or 
other.wiM dispose^ of, by any will or testamentary' instrument, of any 
person, w ho shall have died after 5//-i April, I 80 /, (after deducting 
debts, funeral expences, legacies, and other charges first made pay¬ 
able thereout, if any) where such residue, or share of residue, shall 
amount to 2()/. nv upwards, and where the same shall be paidj re- 
'tained, or discharged, after 31 a/ August, 1815. { 

Wher<t«ny such legacy or residue, or any share of sucli residue, 
shall have been given, or Iiavo devolved, to or for the benefit uf a 
child of the deceased, or any descendant of a child of the deceased, or 
to or tor the benefit of tite Jather or mother, or any lineal ^ancestor of 
the deceased; a duty on the amount or value thereof at and aftef the 
rate of - - • - - per centum 3 ^ \ ' 6 0 

Where any such legacy, or residue, or any »i>arc of such^ residue, 
shall have been given, or have devolved, to or for the benefit of a 
brother or sister rf the deceased, or any descendant of a brother hr sister 
if the deveuScfl; a duty on the amount ot value thereof at aod.after 
we rate of - > - oeitlum e£ 3 0/ 0 

Where any such legacy, or residue, or any share of such residue, 



shall been givee^ .or have devolved, to or.for the benefit of a 
IfTOther,.-!^ sister ^ihe O'’ mother of the ducSasedt or any 

descendant of a brother or stster the father or mother^ <f ike 
deceaseds ^ duty on the amonut or value thereof at and aftw' th^ 
rate of . - - - per centum sB 5 0 0 

Where anyaoch legacy, or residue, or finy share of such residue, 
shall have been given, or have devolved, to or for the benefit of a 
brother or sister of a grandfather or graridmother of the deceased^ br 
nnp descendmd of n brother or sister f a gran(falher or grandmother 
of the deceasedi a duty on ihc amount or value thereof at and after 
the rate of - - , . - • per centum 0 0 

And where any such legacy, or residue, or any sliare'of^uch residue, 
shall have been given, or have devolved, to or for the benefit of any 
person, in any other degree of collateral consanguinity io the deceased 
than is above described, or to or for the benefit of* any stranser in 
bloody the deceaseds ^ duty on the amount or value, thereof ^ 'and 
aftor the rate of - - . _ pbr centum 10; 

A^dall gifts of annuities, or by way of annuity, or of any olherWairti^ 
benefit or interest, out of any such estate or ci^lbcts as aforesaid, shall 
be deemed legacies williiii the intent and meaning of this schedule. 

And where any legatee shall take two or more distinct legacies or 
benefits, under any will or testamentary instrument, which shall 
altogether be of the amount or value of 20^. each, shall be charged 
with duty, though each or cither may be separately under tiiat 
amount or value. 

(How to calculate the value of annuities, sec 36 G^S. c.52. § 8. 

Tab.I., II.) ’ 

Exemptions. 

LegacieSj and residues, or shares of residue, <f any such estate or 
effects as aforesaid, given or devolving to or for the benefit of the hus¬ 
band or lofe of the deceased, or to or for the benefi <f any (fihe royal 
family. {See 36 G. S. c. 52. § 2. 45 G. 3. c. 28. ^ 3.) 

uind all legacies which were exempted from duty by the act passed in 
the 39 G. 3. c.lS.for exempting certain specific legacies given to bodies 
■corporate, or other public bodies, from the payment of diUy^ 

^6, If the executor die intestate, the testator elsQ^om that Executor 
time shall he deemtxl intestate, and administration may bfe Com- 
ihitted in this case of thiir goods not administered. S'win. 882. [ 270 3 
\ RtdVs Ahi\961. 

But if the executor inaketh an executor and dieth ;.his ex¬ 
ecutor shall be executor to the first testator, in cas^ there l>e 
no executor. 329. • 

And if the executor of an executor assume the administration 
o^, the first testator’s goods, he cannot- afterward.? refuse the 
administration of the goods of the latter testator; but be may 
accept the latter, yet refuse the former. T, 17*7. Wofe and 
Heyden, 30. 

[Where the executor dies befoic the proving of the will, his 
executor cannot take upon himself the ^eciilion uf. the .drst 
will; but'administration of llie goods of the first testator, .uMth 
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! Adhf3:inistratiba. 

the Win annexed to it, is tb be cbimhltted ta*the executcw '^thc 
Executor, if the^^ resitlue of the goods of thb firtt testttoT (the 
legacies perforihed) were bequeath^ by hfe lart will to the 
executor; or (else) to such other person or person* to whotQ 
tile said residue is bequeathed '; otherwise to the next df blood 
the first testator demanding it. And this relatione 
r. Drury, judge of the prerc^tive court of Canterbury) is the 
usage and custom of the said court, and agreeable to law, as 
Seemed to him; to which the court ^ve credit. Isted v, Stttnkei/y 
'^n-,p2. (I)]. 

[il, 4&5;P.4*3/. Two executors; one of them proved the 
will, the other refused before the ordinary, who thereupon granted 
administration, to the other, who made his executor^ and died; 
] and* that executor alone brought an action of debt, fur a debt 
due to, the first'testator: and adjudged, that the action did lie; 
for though he who refused might administer at any timej yet it 
must he tl^e lifetime of his companion; and he being dead, 
that election is gone. JO^a-f 160, 

Tlngrcy v. In this case the testatrix by her wilV made 

^Trancis 1 nigrey her sole executor, who proved the will, and after¬ 
wards died intestate: The plaintiff took out administration of his 
effects, but it was held that she could not sue the defendant for 
the double. Value of lands held over after notice to quit under a 
demise frdfn the testatrix, contrary to the 4 G. 2. c. 28., without 
^ taking out idhiinistration de bonis tuni, even though the tenant 
had attorned to her. 1 Bos, 4* 10. 

II. Of' the Administration of Intestate^ Effects, 

This matter concerning the administration of intestates* efiects, 
ao for as the same hadi respect unto peculiar jurisdmtioa^, bona 
notabilia^ process in the king’s name, the oath in animam consti'- 
iuetUiM^ administration by commission, and the fees of adminis¬ 
tration of seamen’s effects, hatli been treated of already in the 
law concerning the probate of wills. 

Power of 1. As to the disposition of intestates’ effects, and granting ad- 
ministration, it is plain, that by the common law^aud before the 
r 271 1 13 Ed, 1, st. 1. c. J 9. here follpwing, the ordi¬ 

nary Mm tlie absolute disposal of intestates’ effects. <2 
398. <2) ” 

(1) Adhered to in Day v. Chapjiehl, 1 Pern. 200. 

(2) The following note is tfanscribed from Dr. Phillimords Reports, 
1st vol. 124. Tl)e jurisdiction which the ecclesiastical court exercises 
over the effects of persons d^-ing without a will rests on a very ancient 

, foundation: in the early periods of our history the ordinary -had: by 
common law the absolute disposal of the personal property in¬ 

testates; and, under the pretext of applying their good^^to toligntus 





;Bi|t Jo«d tbiDks, lJut this W8& grants bim. ^ some 
p^ieular eonsckuitions; ao^ tlierefore. says) tb.e£ aacientl^ the 
iit^N of £ogl2U3<l» by their proper oiEcers were wont to. take 
goods of intestates in their hands. .9 Co..36. [lienskifp's caie.J 

I'Atid there ^re several instances in Mado^’s btsto^ of the 
£x€hequor» where the king issued a mandate to lus omc^s, to 
attach the goods of divers persons who died intestate. Ma4* 
£j:cA.2$7, 

. But this.seemeth to have been only in case Mfhere they were in¬ 
debted to the king; wiio, by the law, was to be satisn^ bef 9 re 
the other creditors; according to the statute C/wrtd, 

which enactethas follows : If any that holdeth of us laj'i^ 
-do diC} and'Our sheriff or bailiff do shew our .letters patent^ pf 
our sunimoQS for debt; which tlie dead man ,^d owe to ; it 
.sii^ll be lawful to our sheriff or bailiff to attach and inroll.all the 
goods i^ind <^attels of the dead, being found in the .said f^^to 
,the valoe-of the same debt, by the sight and testimony of lawful 
men, so that nothing thereof shall be taken away^ until we.be 
dearly paid of the debt. 

But so much as remained over and above the king’s debt, 
^r if nothing was owing to the king, then the whole was in the 
sole power of the ordinary to dispose. And therefore if a man 
died, intestate, neither his wife, child, or next of. ^n, had any 
right to a share of his estate, but the ordinary w^sr .(p distribute 
it according to his conscience to pious uses; and; sometimes the 
wife and children might be amongst the number of those whom 
he appointed to receive it ; but, however, the law trusted him 
with the sole disposition. 2 Bac. Abr, 398. 

The first statute that abridged the jiower of the ordhiary here¬ 
in, was the aforementioned statute of llie J 3 Ed, I. s^. 1». c. by 
which it is enacted as followed}: Whereas after the death of a 
pm^on dying intestate, •ixhich is hounden to some other for dati, ike 


purposes [in ptos «5U5)i possessed itself of them, not only in cases 
wliere the deceased left a widow and children, or other near relations, 
hut in defiance also of the just claims of creditors. On this footing 
the law continued Under the Norman kings sMd the first sovereigns of 
the line of Plantagenet; but when the free spirit of onr QQostitution, 
iidiic|||khad been long labouring und||t«thc pressure of fisudal 
institutions and the shackles of papal superstition, commenced those 
struggles which ultimately led to its emancipation, the abuses prac¬ 
tised by the ordinary in the administration of the effects of intestates, 
became in their cum subjected to cot,r^ctian and controul. 

Ihc 3Sd article of the Mqgna Charta, extorted from king John, 
expressly provides against them ; but kt is a curious &ct. and one 
which strongly marks the influence of tlic |)apal power in England at 
that niHiod* that this article was wholly omitteu in the Magna Charta 
of .Henrydlf. ' 
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^jaods'toMt to the ordinmy to be disused t the ordinaryJr(M hitttde» 
forth shall be hound to answer the d^ts as far foMi as ^oods^ttH 
the dead will extend, in such sort as the executors of the same 
party should have been bounden, if he had made a testament.' 

Dying intestate^ There be divers kinds of intestates; one# 
that maketh no will at all; another, that maketh a will and exe^ 
C 272 3 cuiors, and they refuse, in this case he dieth quasi intestatus; snd 
these are within the purview of this act. Therefore the ordinary 
is the person whom the law appointeth to have the chaise or a«j^ 
ministration oftlie goods and chattels of the party that dieth in¬ 
testate, or quasi intestatus. And justly did the law in this case 
appoint the ordinary; for the law presumed, that he who had thcf 
care of his soul in his lifetime, would aftier his death ha^e care of 
his temporal goods and chattels, to see them well disposed and 
administered. 2/nA7.397. r 

IVhich is boufidcn to some other for debt"] This is not only iw- 
tended of an obligation or deed in writing, but howsoever be ww 
charged in law, as for rent upon a lease, or upon an assumpsl^ 
or the like. 2 List. 397. 

Ahr dehf\ This act is not only intended of that which is properly 
a debt, but of all duties, covenants, or just causes of actmn, sudh 
as might be brought against executors. 2 Inst. 897. 

The good^comc to the ordinary to he dispose^ So that this sta¬ 
tute doth not give this power of disposing, but supposeth it itt 
the ordinary; the statute being, as to this^ in aihrmance only of 
the common law. 5 Co. 83. 

But unless some of the goods or chattels came to tlie hands and 
possession of the ordinary, he was not to be charged by the com¬ 
mon law; but if they came to his hands, and he should neither 
administer and pay the debts and duties himself, nor commit 
them over to the kin and friends of the intestate that would, thfe 
common law' did charge him, and so doth this act, which is made 
in affirmance of it. 2 Inst. 397. 

Goods come to the ordinary^ If a man die intestate, and a- 
stranger taketh the goods: the ordinary shall not have an action 
of trespass for taking of them (unless he had taken them into hfS 
possession)^: But the executor or administrator, bdbre seizure^ 
may have action of trespass. 2/nrf. S97. 

Con^iotheordinary'l Neither can the ordinary have any ac¬ 
tion of debt, covenant, or any other action, W'hicn belonged to- 
the intestate; but those to whom die ordinaiy committeth adim- 
nistration may have all these actions by the statute of the 8. 

(hereafter following); but before that statute, there was iio Re¬ 
medy by law given to the administrators, to recover those things 
in action. 2 396. 

But by the common law, an action of ddu did lie against the 

■•r. ' ■ 








admUistrotorsi but rt was by tbe tuune of executOT^ Until ihe'said 
9tBUHe«f ^ SI £V:ft 3. Q Jnst>399. , ■ ' 

it.iTo tie ordinai'ifi If tbe ovcliiiary tokc goUds of the inte^aie» [ 273 3 
being (mt-of his diocese, be shall not be charged as’ordioary by 
thisrActi because he takelh them of his own wrong, and not as 
ordinary, in which right lie is to be cliorgeU tins act. 9,lnai, 

, iQi'diiuiiyl That is, not only the bishop, but every one.tbatis 
iacstead of the bishop, ui this matter of taking care and cogni¬ 
zance of the goods of intestates; ns ai'chdeaccn, chancellor, comr 
missary, official, and those who have peculiar jurisdictton. Secae 
of..^*hom having', from time to time, accidentally omitted their 
Hide,' or My.le of jurisdiction iu the letters of adraintstratlon, by 
Ihf^nigmnt^, bavcioccasicmed various contests in courts of 
common law, concerning the valitlityof adminretaratidns executed 
iu virtue of such letters; as the judgments upon the validity or 
iuueiidity of litem have been also various. The enumcratiOQ of 
which is not material; since there is one safe, short, and phdn 
rule, {viz, the inserting in ail such letters the style of jurisdiction, 
as well as the name of the ordinary) which, being observed, is a 
SMurity for ever against all such contests. Gibs, 478. 

And not only an ordinary or guartlian of the spiritualties, or 
others that be in the place of the ordinary of righ^' are within 
this act; but also suc^i as usurp tbe place, and ar^ in possession 
by wrong, are to be charged by tliis act. 2/«s^. 398. .» 

To be disposed"] If it be demanded what interest Uie ofdiuasy 
hath in the goods of the person intestate, which come to'his 
hands; it is answered, that he iiatl) such an interest, as the adr 
ministrKtor to whom administration is committed during tbe 
minority of ain^ecutor, to the behoof and profit of the execotor, 
and not cttUerwise, nor in other manner.. So as the ordinary 
iiiay administer for Uic good of the intestate, but cfumot give the 
go<^s of the intestate, or do any thing to his prejudice* 2 Inst, 

3i)a. 

. rTke Qnlinary.ft ova. henceforth shall he bound.] If goods of the 
intestate come to. tire hands.of the ordinary, and he dieth, although 
the words be that .^>^r ordinary shall he bound., yet his executors 
or administrators shall be charged in an action of debtiS^ for when 
this act bindeth. the ordinary, by consequence his execittcH's or 
utfhidnistrators are bound. Ifut if the ordinary commit adminis¬ 
tration to one, and he taketh the.goods into his possession and 
dieth, .nOitetton lieth agaiust lvis<^xecutors. 2 Inst. 393, 

If tbe ordinary take goods into his hands of the intestate, and.. [ 274 1 
after commit administration, and the ordinary retaiiieth tbe 
go^s ; lie shaU be charged, notwithstanding the committing of 
adfisiniatrttUon. .^Insl,393. 

Shall be bound fo answer] At the common law the ordinary 
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might have had trespass for goods taken out of his possessiohs 
but no action did lie against the ordinary: but now by this sta^hte 
an action lies against him; but he cannot have action by this 
statute. 1 Moll. Abr. 906. 

2. If administration is denied by the ordinary to the person 
who is entitled to it, a mandamus will go from the tensporal 
courts to gi'ant it; except a controversy is depending, whether 
there.is a will or not; for then (as Holt chief justice said) sup¬ 
pose the will should prove gootl, what will the granting of ad- 
ministratioQ signify ? Gibs,‘i!7S. 

H, 3 G.2. K. and Bettesworth. In the case of a will, a raad- 
damus was granted to Dr. Betteswort h, as jud^ of the preroga¬ 
tive court of Canterbury, to grant probate of the earl of Londouf 
deri^s will,,to the executors therein named. The doctor returned, 
that it was the custom and practice of the prerogative court, that 
if any creditor of the deceased enters a caveat against granting 
probate, and swears himself to be a creditor, there goes out a 
commission of appraisement, till the return whereof the judge 
hath not used nor ought to grant any probate ; theii he sets out, 
.that two creditors, who swore to their debts, entered a caveat, 
and prayed a commission of appraisement; which was decreed 
and issued, but is not yet returnable; and for that cause, be 
cannot as grant a probate. Upon argument, the court held 
the return to be ill; for that the judge can only stay the probate, 
where tliere is a contest about the validity of the will. This 
commission of appraisement can be of no use but to spend money, 
and delay the executor from getting in tbe effects of tlie testator. 
And by the 21 8. c. 5. the probate is to be granted viit/i con¬ 

venient speed vaitJumt any frmtratorp delay ,♦ and the ecclesiastical 
court shall never be suffered to set up their i|>ractice against 
tbe law of the land. And a peremptory mandamus was granted. 
air, 857. 

case. It was moved for a mandamus to 
Dr. Bettesworth, commanding him to grant administration to 
Smith of the goods of his deceased son, during the minority, of 
his grandson. Against tins it was insisted, that a father hath not 
an equal right with tlie son; and that the s|)ir{tual coui't hath 
always <^sidercd these administratoi's only as trustees for tbe 
infant, and have never kept to any rule in granting them, but 
according to die circumstances of die family :• where there are 
several in equal degree, as children, they have always chc^n 
which they pleased. And by ^hc oouit, ^en we grant a man¬ 
damus, it is to oblige the jiidge Co do right to the paity who sues 
die writ; but as there is no law which says to whom these 
administrations during minority shall be granted, there is no law 
to be put in execution. Iti the case of the next of kin,' he is 
intided tUJttre t and dieraiure in this case we grant a’ mandamus 



of ^eonrsei We will grant no mandamus in riiis case. Str. 892. 

14.3 

K. and Bettemorth, John Kynaston^ esq., made 
his will, and two persons executors, and left the residue of his 
personal estate to his youngest son Edward. The executors re- ' 

noimced; and the residuary legatee moved for a mandamus to ,, ‘ 
be admitted to prove the will, and have administration with ibc 
- will annexed. And’a rule was made to shew cause. On Viewing 
cause, it was insisted, that this case diifered trom lord London- 
derr^Sy where the commission of appraisement was set up against 
the immediate grant of the probate, which the statute of the 
Sib'iif. 8. (7. 5^ requires shall be without any frustratory delay?; 
end the ordinary hath no election there : whereas in the present 
.case^iie isnot bound to grant the administration to thc residuary 
le^tee,-none of the statutes mentioning him; on the contrary, 
the statute of the 21//. 8. c. 5., which takes notice of the fe- 
• nunciation of executors, leaves the matter to the election of the 
<rfdinaiy'. And of this opinion was the court: who s^nd, if the 
commission of ap])raisenient was a grievance, it would be proper 
matter of {q:)peal, but they could not break into the practice of 
the court below.. And lord Hardwicke mentioned a case in 
chancery before lord Macclesfield^ between M'’^heejer and the 
ardibishop of Canterbury, where it was held, that'^hesc sort of 
admmistratlons are not within llie statute of distribution ; which 
brings it to Smithes case, wdicre a mandamus to grant admini¬ 
stration during the minority of an executor, to the father of the 
executor, was refused; because there was no law obliging the 
spiritual court so to do. And tlic rule for a mandamus was dis¬ 
charged. Sir. 956. 

JL 4 G, 2. K> and BeUesvoortli, Mandamus to grant admini- 
stration to John Cullom, of Joan his wife. Return: tlmt by articles £ 276 ] 
before marriage it was agreed, that the wife should have power 
to make a will, and dispose of her leasehold estate; that pursuant 
to this power, she made a will, and her mother exeesnix, who 
hadi duly proved the same. To this return it was objected, that 
she might have things in acticMi not covered by the deed, and 
tko husband was in all events inlitlcd to iui admini^^ts^ion as to . u 
them. Which was agreed to by the court; and'fi'|igremptory 
mandamus was granted. Sir. SOL. 

T. 12 G. 2. IC aiiid Bettes-worth. Mandamus to grant admioN 
station to Mr. Bridgen, husband of the late lady Bellatnont, 

•deceased. The dean of the arcKcs returned, that a suit had been 
commenced before him, between Mr. Briilgeu and a son of the 
deceased, who clainied to be her executor under a will made by 
lier pursuant to a deed executed before marriage; whereby the 
ini^band agreful she sliould have power to make a will, and 
dispose of her esUttc; wliich deed Mr. Bridgen had confessed; 
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and thereupon sentence had been given for the validitj^ ihe 

disposition, but nQt . fotf any executorship created thereby i tm4 
thereupon a new suit w^s instituted by the daughter ug^st Ae 
son and Mr. Bridgeii, for administration with the will annexl^^ 
which is still dei^ending. And upon Consideration the coaTt*de- 
clared, that no peremptoiy mandamus ought to go: for though 
generally the husband is intitled to tlje administration as next of 
kin; y^et that is in respect of the interest he has in the eetatej 
and because nobody is in equal degree; and that is the reason^ 
why administrations are so often granted to a residuary legatee: 
and though strictly speaking this is no will, but rather an api 
pointraent which is to operate in equity: yet the true questiotl 
is, whether this is such an intestacy as is witliin the meaning of 
the statute. And the Jaw, particularly the 29 C. 2. c. considevi 
fimes covert as having some right to dispose of their 
which can only be by the agreement of the husband, which 
appears in this case; and this differs greatly from tlie case of 
Gillom, whefe the power was only as to a leasehold. estate^ 
whereas she might have other effects. The matter is properly 
under the consideration of the spiritual court to whom to grant 
the administration, and thei'e is no reason for us to interpose^ 
and therefore the return must be allowed. Sir. 1112. 

3. The {^Irsou to whom administration is granted, may refuse 
to take it upon him if he will; for the ordinary hath not power 
to compel him to accept it. Sivht. 38‘t. 

4. By the statute of the 31 Ed. 3. st. 1. c. H. In case where 
a man dieth intestate, the ordinary shaU depute to the next and 
mofft lav^d friends of the deceased, to administer his goods. 

The ordinary shall dcjputc'] Belbrc this statute the ordinary 
was not compellable to grant administration; but/now by this act 
he is commanded, and thereby compellable to grant admini¬ 
stration; and a refusal to do it is a contempt to the king, and an 
injury to the party. 9 Co, 40. 

To.the. next and most laisfid ^•/^7l^7<] Before this act, the 
ordinaries might have granted administi’ation to wliom thpy 
pleased ,* but iicreby they are rcstniincd to the next imd md^t 
lawful 0 Co. 40. , 

friends] That is, to the next of blood, who are not 
attainted wtreason, felony, or have other lawful disability. 9 6b.40. 

As by the 9&10 IKc. 32. persons denying the Trinity, or 
asserting that there are more Gods than one, or denying the 
Christian reli^^oti to be true, or the? holy scriptures to be of 
divine autliority, shall for the second offence be disabled to be 
administrators. 

And by the several acts for qiinlitying for offices, persons execut¬ 
ing their offices not being qutUihed, after the time limited for tlj^ir 
^aliflcation shall be expired, shall-bedisabled to be administrators. 
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If<i« ’fcwftirrZ dies inteslate, without wife or issue, .leaving a 
personal estdte; in such case, tlie king shall ^ entitled, and the 
ordioary shall grant admiBistratioH to die king’s patentee. 

9 Peere WUl. 

And by tlie statute of the 21 H. 8. c. 5. In case any pei'son 
intestate, or the executors na^ied in any testament refuse to 
prove the said, testomentj then the ordinary, or other person 
having autiiority to take probate of testaments, shall gr^t the 
administration of the goods of the testator, or person deceased, 
to iiie wiilfm of the same person deceased^ or to the next of kin, or 
to both, aa by the discretion [3) of,the same onlinary shall be 
daought good. And in case where divers persons claim d)e 
administration as next of kin, which be equal in degree of kindred 
to the testator or person deceased : and where any person only 
desi^^h 'thd admioistration as next of kin, where indeed dive.rs 
persons be in equality of kindred; in every such case the ordinary 

10 be at his election and liberty to accept any one or more 

making request, where divers do require the administration : or 
where but one, or more of them, and not all being in equality of 
degree, do make request; then the ordinary to admit the widow, 
and him or them only making request, or any one of them, 
at his pleasure. § 3, 4. («) . 

. STb the ’widow of the same person deceased, or to tu:xt cf his 
kin^ T. 9 G. It was moved for a mandamus to the ofHcial of 
the bishop of Gloucester to commit administration to the widow 
of an iiitestiite. Dut by the court: That will be to deprive the 
ordinary of his election, in granting it to her, or the next of kin; 
therefore take your mandamus generally, to grant administration 
of the goods of the intestate. Sir, 552. (4) 

Or And this, either jointly or separately (5): for, the 
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(3) See the cases of The King v. Betiesvoorih, stipra^ 215, 276. 

(n) The construction of this statute, upon tlie proximity of degrees, 

must be according to comniou law. \2Mod.Q\Q. ''' ^ 

(4) A widow (cousin german to her deceased husband) esnnot take 
admiuistrntiou in a double capacity, as widow and one of the next of 
kin, under 22 6i 23 C. 2. c. 10. Per sir JV. Wynne, in Booth v. Panton, 

Mich. T. 1788, Prerog, MSS. Caj. 14. AdministratidtLjWos granted 
to a second wife, the first having been divorced d a royal 

ordinance- in Denmark (s^e Ha ford v. Morris, 2 Rep.^25,), 

the parties divorced being both Danisli subjects. Hyan y. Ryan, 
2.Phill..Rep.552. 

(5) The court prefers cat^erisparibus sole to a Joint administration; Soleorjoint 
because it is infinitely better for the estate. Administrators must admiiustrs- 
join and be joined in every act, which would not only be inconvenient 

to themselves, but, what is of more consequence, must be inconvdMent 
fo cb'ose who have demands on the estate, either as efedkbrs or as 
Entitled in dtstribution. Warwick v. Grevilie, 1 Phill.Mep. 1 ^, . 

' 'A fotUari the court never forces a. Joint admlnistcatioa,. or ^.apts 
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orduiary may grant several administrations of several parts of 
the goods of the intestate. 1 HoU’s Ahr» 908. . 

Thus in the case of Fawtry and Fawtry^ IL S 1V» A man died 
intestate, leaving a wife and a brother. The ordinary had 
granted the adniinistratiou of some particular debts to the brother, 
and of tlic residue to the wile. And a mandamns was moved 
, for to grant administration to the wife. But by the court: Tbe 
*" ordinary may grant administration to the brother as to part, and 
to the wife for the rest; in wiiich case neither can complain, 
since the ordinary need not have granted any part of the admi- ' 
nUtration to the party complaining. But if the intestate leave 
a bond of 100/., the ordinary cannot grant administration of 50/- 
lo one person and SO/, to another, because this is an intire tliing.<^; 
\Salk,$S, ' \:a 

rtf' ^ covert die intestate; administration of her goodipj 

wife’! ef- * of weight appertainetU to her husband, as lier next and. most 
fects. * friend within the statute. 1 Roll's Abr. 910. (6) ■ 

And this, is confirmed by the statute of the 29 C. 2. c. 3. 
which enacteth, that the statute of the 22 & 23 C. 2. c. 10. con*- 
ceming tlie distribution of intestates* effects, shall not exterul to . 
the estates of femes covert that shall die intestate, htU that their 
hxisbands ma^ demand and have administration (f their rights, 

it to unwilling or adverse parties; because, as it is necessary for them 
to join in every act, there might be a complete contrariety of action, 
and it would be in the power of one ofthem to defeat the whole admi¬ 
nistration. Rell V. Timhviood^ ^2Phill. Rep.22. Rampier v. Colson, 
id, 55. Fearon v. Common, Prer. E, T. 1789, MSR. Cos. 13. 

(6) This right U exclusive, and the ordinary has no power to grant 
adraiaistration to any but the husband. Sir Geo. Sand's case, 

3 Salk. 22. Humphreys v. Bullen, 1 Aik. 458. Thus if tlic husband dies 
before he has received a legacy left to her, the administrator de bonis 
non of the wife shall be a trustee only for th© administrator of the 
husband- Humphreys v. Bnllen. In Elliot v. Collier, 3 Atk. 527., 
it is said, that though the ecclesiastical courts are hound by the 
statute to grant administration to the next of kin of a wife, yet that 
does not bind the right in equity ; for a surviving husband has her 
whole right vested in him at the time of her death, and her whole 
OTopertyvb^ngs to him. Again, where a feme covert has a power tO 
dispose of htr estate by will, the writing she leaves ought first to be 
propounded as a will in the spiritual court: and if no executor is 
appointed, they will grant administration to the husband, with tlie 
will annexed. Ross v. Ewer, 3 Atk. 160. In Browning v. Reane, 
2PhiU.Rep.Fl., administration of a wife’s effects was refused to 
the husband, on the ground that his niarrifigc had been illegally con- 
traxHed with an idiot, not enjoying a lucid interval at the time of her 
manage. In this case a verdict oil a writ de hentaico inauirendo', 
taken out six months (fter her marriage, !iad found her incapable 
from two years before that event. And see 15 G.2. c.sa • 







trediii^ and personal estatest and recover and er^op ike same 
as they night have done hejbte the fnaking (^4h^ said act, 29 C, 3, 
€.,3,.§5,(o) . * 

And if the husband die before administration taken by him; 
his execnt(»s or administrators, and not tlie wife *6 next of kin^ 
shall be iutided in equity. IP. W, 381. 

■As in the case of Plliot and Collier, July 1 , 1747: One ques* [ 279 ] 
tlon in the cause was, whether the hushed dying without ad~ 
ministering to the personal estate the wife had in her own x%ht, 
it shall go to tlie next of kin of the wife, or to the representative 
of the husband. By lord Hardtnec/r^ r- The represent^ve of the 
wife has no right to. .an account of her personal estate. That 
)>oinl doth not follow barely the legal right of administration^' 
for though the ecclesiastical court are bound by act of parHament 
tolgrantcthe’administration to the next of kin to the wife, yet ■ -i VioT 
that doth not bind the right in tliis court. For the husbaftd ' 
surviving the wife, her whole estate vested in him at the time of 
her death. There are several cases wliere it has been held, that 
though the ecclesiastical court are bound to grant administration 
by SI Ed, 3. c.11., yet those persons have been looked upim in 
this court as mere trustees. Suppose die wife had survived the 
Imsbanci, only such part of her personal estate as had continued 
choses in action would have survived to her; for what|;ver he had 
reduced into possession, w’ould have been the husband*s. Upon 
the equity of the statute of distribution, this court makes an ad- 
nislrator dc bonis non only a trustee for such part of the testa¬ 
tor’s personal estate as is undisposed of, for his next of kip. 

Therefore I am of opinion, the husband’s r^resentative is in- 
titled to the wile’s personal estate, and that it vested in the hus¬ 
band before administration was taken out. 3 Allc. 536. (7) 


(o) Vide infra, ViUributioni for the explanation of this statute. 

(-7) A husband appoints his wife executrix and residuary legatee; 
they are drpwned by the same shipwreck; and no proof being adduced 
that the wife survived, it was assumed that they perished at the same 
moment, and admiuistration was granted to the representatives of the 
husband. Taylor v. E^plock, 2 Phill. Rep. 261. See d^ f^right v. 
Netkerwood, or Sarmuda, id. 266. 277.; and 2 Salk. by<>-jp||ii)r»^ 598. 

In, General Stanmix^ case (see Feartie's Posthumous^m^is, 37.), 
a father and daughter perished at sea in the sniiie storm.' Had the 
daughter survived the father, a difierent representative would have 
been entitled to claim under her. It was argued by those who 
would be benebted by the Cher’s survivorship, that the general was 
most likely on deck holding to the rigging, while the daughter in the 
cabin met an earlier death. Their di&rence of ages, constitution^ dec. 
was advanced ou the other side; and it was contended thereupon, 
that the daughter* in all probability was longer in dying- than the 
father. A claim was also brought forward by the representative of 
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But if thft wife wns executrix to another; then, as to.the 
goods which she in that capacity, admuiistration must be 
granted to the iie?^ of hin to the testator. [Sii: George Sandis 
case,] 3Sa/k..21. 

6 . Administration ni^ be granted of the goods of the son 
or daughter, to llie father or mother, as next of bloody ^ 

7 .,If one dies intestate, leaving a grandmother and 
and aunts; the grandmother is intitled to the administratiou, in 
exclusion of the uncles and aunts. Pre. Cha» 527. 

8 . If there he grandfather, father, and son; and the father 

dies intestate; the son shall have the administration, and not 
the grandfather. 2 Frm, 125. , x. 

9. Administration must be granted to the brother of the hfllf 
blood bi^ore the uncle; for He has the immediate blood of the 
fatlier, which the uncle hath not. [.Brouj«’s case, 5 Ed. 6 ., cited 
in Collitig^wood v. Pacei\ 1 Ventr. 4'24. 

And the half blood in this respect is esteemed as near as the 
w'hole. But if there is a brother, and a sister of the half blood, 
and the sister is married; then it must be granted to the bi'othcr, 
mid not to her and her husband; because in eiHect it makes the 
husband administrator, who is not of kin to the intestate and 
ifshedie^ -^e husband would still continue administrator^ 8 ^ 
so migh^ossess himself of the whole personal estate. 3 & 2 ^ 2 I. 

10. Generally, by the statute aforesaid, administration sh^l be 
granted to the wife or next of kindred: and who these next of 
kindred are, will fall in more properly under the head concern¬ 
ing distribution. 

a second wife of the general, who perished at the same time. Lord 
Manxjield recommended a compromise; saying, there was no legal 
principle oa which he could decide it. 

A jury in Wales found* that of a father and son hanged in one cart, 
the latter, by appearing to struggle longest, became seised of an estate 
in fee by survivorship; so that bis seisin gave his widow a verdict for 
her dower. Broughton v. Randall^ Cro. El- 503. 

(8) Where there are several next of kin in cqusl degrees* adminis¬ 
tration is granted to the person who unites tl)e.majority of interests, 
unless ^^e is some ground of objection, or st^ie reason for preferring 
another.^’l3^d<^ v. Silvery ^Phill. Rep. 115. Primogeniture alone, 
without sup^rt of majority of the parties interested, gives an elder 
brother no right to an administration. Earl of WarvoKk v. GrevUlet 
1 ^ilL Rep. 12S. Caiern paribusy a accustomed to business, 
fixed on by majority of next of kin, kJ^ferred as an administrator. 
fVUliamsy. 2 Phill. Rep. lOO^'i^e application of a married 

sister to be joined in an admini^ttration with ber two brothers, was over¬ 
ruled where the latter objected to her being joined; for the brothers 
have a majority of interests. Nor will the court force a joint admi¬ 
nistration on unwilling parties; nor grant from the residuary legatees 



' "11. Tlierek one exception to the rule about the n<»t of kin, Residuum 
in ca^ trftere the executor refuseth, or dooming dies inteirtate; 

Brtd tliat is, with respect to the residukjy^^tee: who being creS? 
intiited to what remains after debts and l6ga<%s paid, hath the 
first best title to be administrator oftl^ estate; as was agreed 
in'^^<aae of 'Ihomas and Buder, T, 24 C S. F^or this taketh 
the presumption of the statute, that the testator would 
it to tiie next of kin. Gibs. 479. [Thomas v. Btttler.] 

1 217. (ft) 

And by JCtUff lord chancellor, M. 1725. Notwithstanding the 
statute of JTen, 8. administratiems have been granted to the prin> 
dpal creditor from the next of kin, by the opinion of botli - civil 
ao^ common lawyers; where it is visible, that the next of kjil 
canbot have any advantage or benefit of the estate, ^hd this 
Mth been always taken to be out of the statute. Finer, Execu¬ 
tors, K. 24. 

But this, as it seemetb, should be understood only in cose 
where the kindred refuse to accept the administration. Andtiie 
practice is usually for the ordinary first to issue a citation for the 
next of kin in spedal, and all others in general, to accept or 
refuse letters of administration, or shew cause why the same 
shoild not be granted to a creditor. And such creditor must 
iT&*e’|tn aiBdavit of his debt, and therein set forth httw much 
it ii^i^d how due. And in case there are several credftoi^ the 
court generally obliges them to enter into articles and bond of 
average. For this land of administration being out of the afore¬ 
said statutes, the same falls back upon the original power which 
the ordinary had at common law; wherel^'^he may grant ail- 


to a nominee where the parties cannot agree. Bamjner and Damper 
V. Colsofiiy 2 PUIU Rep. 54. 

The wishes of creditors, as to the appointment of an administrator, 
are not in all cases of weight, but are entitled to consideration where 
the estate is considerable, the demands heavy, and the sdvency in the 
slightest degree doubtful. Wanoick v. GreviUcy 1 PhdL Rep. 127. 

(9) Residuary legatees, even where there is no prospect of any re¬ 
sidue, are entitled to ackninistration de bonis 'm preference toi^atees 
and annuitants. Atkinson v. Barnard^ 2 PhiU. Rep. 316. Ste Thomas 
x.Buder^ 1 Ventrisy^'ZVJ. But residuary legatees for lif%-^ing ad¬ 
ministration with the will annexed, were called on to ffl^e some se¬ 
curity. FrisweU x. Moore, 3 PhiU. Rep. 139. The husband a 
substituted residuary legatef^entitled to administration in preferences 
to the husband of the sole and residuary legatee for lifW: 

both parties being widowers.^^cftfnW v. Wright c^d othersy 2 PhiU. 

243. Com. Dig. Administration (B. C.). Sparke v, Denmsy 
Sir W. Jones, ms. 
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jliiiustration to whom he pleases, and consequaiUy tnay insist 
upon such terms thipks reasonably (1) 

[ 281 ] • 18. There ^e administrations, which are not within 

Temporary the Statutes afor^oH ;(/>): As, administration during absence 
^miniatra- kingdom. Concerning which, in the case oi Clare 

du^E ab- .and Hedges, £. 3 IT. it was held clearly by the court, that |uch 
aence out administration is gran table by law, and that it may be a.^'^at 
rftheking. conyeniency SO to do; for if the next of kin be beyond sea,, and 
such administration could not be granted, the debts due to the 
intestate might l)e lost. 1 Jjatuu 342. 

And in the cjise of Slater and May, M. 3 An. Holt cliief 
justice said, that it was reasonably there sliould be such an ad¬ 
ministrator, and tliat tliis kind of administration stood upon the 
same reason as an administration during the minority of an je?t- 
ccutor^ namely, that there should be one to man^e the estate 
the testator, till the person appointed by him is able. 2 L. 
Haym. 107}. 

[By 38 G, 3. c. 87. At the expiration of twelve calendar 
months from the death of any testator, if the executors or execu¬ 
tor to whom probate of the will shall have been granted,ai’e or 
is then residing out of the jurisdiction of his majesty*s courte. of 

(1) The right of a creditor is only tliis; he cannot be paid His ^bt 
till a representation to the deceased is made: he can then call dh all 
who have a right to administer. Thus, also, if before an admiuistra- 
tion is granted a will be produced, the creditor has no right to cou> 
tradict or deny it; for if there is a will, or a next of kin claims the 
administration, then a person otfers to make himself a representative, 
and the creditor gets tdl he has a right to, 1 Phill. Rep. 177. The 
court does somCtiihes grant administration to more creditors than 
one; but it prefers that one should bo fixed on. Harrison and odiers 
V. All persons in general, 2 Phill. Rep. 2^0. On a decree issuing 
to shew cause why administration should nut be committed to A.B., 
a creditor or legatee, C. D., another creditor or person may be sub¬ 
stituted on the appearance day, and administration may be granted 
to him. Madman v. AU persons in general, 1 Phill. R«p.S\. A 
creditor -in possession of an administration may contest a suit against 
•a person asserting himself to be next of kin; for the administration is 
not to be revoked on mere suggestion. Rime v. l)a Costa, 1 Phill. 
Rep* 173,- A creditor having administration may oppose a will pro¬ 
duced without costs, as he might do, if opposed by next of kii). - & 
where an executor, havii^ probate, opposes a later will. Aruu^^^ax 
^^ward Smpsofii, 1 IfiO. Administration grantei^o 

th^dreditor was revoked, where haviiittfABgled his own debt, he had 
^llg.^w^oy. case, 3 

Those adbinisU'alions not bdl^^ithin the statute 21 .ff. 8, 

, the .ordinary is not bound to grant wetu to the next of km. .3^ 
Briers V. Goddard. Hoh.250. Thomas v. Butler, 1 Kent.218. aud 
Smith's case, supra, 2. and infra, 14. 



law and equity, it shall he lawful for the eccl^aslical court * 
which hath granted probate of such application of 

any creditor, next of kin, or legate^^to special admini¬ 

stration as herein-after is mentioned; wjlich -roministratiort; shall 
be written or printed upon paper or j^archment stamps only ' 
widl one 5s. stamp, and shall pay no further or other duty to his 
imi^esty, his heirs or successors. § 1. 

The party applying to the said court to grant such adminis¬ 
tration, shall make an affidavit in the following words, or to the 
effect following, viz. 

I A. B. of—do swear that tliere is due and owing to me 
on bond or simple contract, [or, on account unsettled, as tiie 
case may happen to be, {in which lattxr case he shalt swear to the 
best of his belief only,)] from the estate and effects of —. . de¬ 

ceased, the sum of —, and that C. D., the only executcir capa¬ 
ble of acting, and to whom probate hath been granted, haldl 
departed this kingdom, and is now out of the jurisdiction of his 
majesty's courts of law and equity, and that this deponent is desi-« 
rous of exhibiting a bill in equity in his majesty's court of — 
for the purpose of being paid his demand out of the assets of the 
said testator." 38 O. 3. c. 87. § 2. 

^nd the administration to be granted pursuant to this act 
s^l be in the form annexed to this section. Id. § 3. 

'' by^divine providence, archbishop of Canterbury, primate of all 
England metropolitan, to our wcll-belovcd in Christ 
greeting: Whereas it hath been alleged before the worshipful 
doctor of laws, surrogate of doctor of laWg, master, keeper, or 

commissary of our prerogative court of Canterbuiy lawfully consti¬ 
tuted by you the said that did, whilst living, and of 

sound mind, memory, and understanding, make and duly execute 
his last will and testament in writing, and did therefore nominate, 
constitute, and appoint, his executors, (or sole 

executor) who in the month of proved the said will by the 

authority of our said court, and now reside (or resides) out of this 
kingdom, and out of the jurisdiction of his majesty’s courts of law 
and equity (as in and by an affidavit duly made and sworn to by 
and brought into and left in the registry of our said court, reference 
being thereunto had, will more fully and at large appear): And 
whereas the surrogate aforesaid, having duly considered the^reinlses, 
did, at the petition of the said decree letters of adminis¬ 

tration of all and singular the goods, chattels, and credits of the said 
deceased, to be committed and granted to you 
said named b^^^^ the behalf of the said 

a creditor, (legatee) or (on^^iie next kin) of the said deceas^ fjkt 
ihfi ease may 5e,] limited for Wl purpose, to become and be m&de a 
party to a bill or bills to be exhibited against you in any of hif ma¬ 
jesty’s courts of equity, and to carry the decree or decrees of wiy of* 
the said court or courts into effect, but no farther or otherwise (jus- 
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lice in rc^irfag): And^ve being desirous that the ^d-goods, chat- 
tela, and credits ma^he well and faithfully administered, applied, 
and disposed of apcflR^mng to. law, do therefore, (w these presents, 
grant full power ant^^authority to you, in whose fidelity we confide, 
to administer, and faithfully dispose of the said goods, chattels, and 
credits, according to the tenor and eifect of the said will limited as 
aforesaid, so far as such goods, chattels, and credits of the decayed 
will thereto extend, and the law requires, you having been ali^dy 
sworn well and faithfully to administer the same, and make a true 
and perfect inventory of all and singular the said goods, chattels, 
and credits, so far as the same may come to your hands, and to ex> 
hibit the same into the registry of our said prerogative court of Can¬ 
terbury, on or before the next ensuing, and also 

to render a just and true account thereof: And we do by these pre¬ 
sents ordain and constitute you administrator of all and singular the 
goods, chattels, ami credits of the said deceased, limited as aforesaid, 
but no further or otherwise. 

Given at London, the day of in the 

year of our Lord and in the year of 

our translation. 

And the court of equity in which the suit is depending may, 
if needful, appoint any person to collect in any outstanding debts 
or effects due to such estate, and to give discliarges for the sanie, 
such persons giving security In the usual manner duly to accoi^ht 
for the same. 38 G. 3. c. 87. § 4. 

The accountant-general of chancery, or the secretary of de¬ 
puty-secretary of the bank of England, may transfer, and the 
bank may suffer a transfer to be made of any stock belonging to 
ifie estate of such deceased person into tlie name of the accoun- 
tiint-gcncral, in trdSt for such purposes as the court sliall direct 
in any suit in which the person to whom such adminisU’ution 
hath been granted shall be a party; hut if tlie executors capable 
of acting as such shall return to and reside within the jurisdiction 
of any of the said courts pending such suit, tliey shall be made 
parties to the suit, and the costs incurred by granting such admi¬ 
nistration and proceeding in such suit iigainst such administrator, 
shall l>c paid by such person, or out of such fund as the court 
shall div^t. Id. § d. 281.] 

And the authority of an administrator, appointed according to 
the provisions of this act during the absence of an executor from 
this country, does not hecojne actually void upon the death of 
swh executor, but is only voidable. (2) The adminhitration is 
for a limited perioil, but purpose: viz. to be 

mo^ a party to suits in equity: effect of the return of 

the executor is, that he must be made a party in the usual 
course: and tlien the temporary administrator may account, 


(2) Tbynmn v. Hannoffi 3 Bo9. Sf Put, 26. 




WiU0* Adnunisti^Uil&. 

liave kis G0St6> and be discharged, but tbl^ proceedmgs bad are 
not put an end to. (8) ■ 

13. Also, administration pending a if tliere be'^no 

controversy* then until the executor coi^es lri j which, as veil as 
the last before mentioned, do fall of couple, as soon as con¬ 
sideration ceasetli upon which they were first granted. GU>8, 574. 
2 ikic, Ahr, 415. 2 P, JVilL 570. {q) 

Nov. 23,1749; Knight and Duplessis. The heir at law brought 
a bill to controvert tlie will, and moved for on injunction to stay 
the defendant from receiving the personal or the rents and profits 
of the real estate, and to have a receiver appointed, on the 
ground that there was a dispute in the ecclesiastical court con- 
cerjiing the probate; which not being yet granted there was 
none to get in tlio debts, therefore this court should appoint a 
receiver; find as to the real estate, the tenants will not pay the 
mits to any of tlie contending parties, so that they are in danger 
of Ixiing lost. By lord Hardwichc : This is a very early motion 
for a receiver; and no ground for it; nor tlic least colour as to 
the personal estate. For if the litigation in the ecclesiastical 
court is likely to be long, the court lias Jurisdiction to grant atl- 
ministralion pendeMe liit^ which adminisU'alor may maintain an 
action to recover the debts, whereby no loss can be to the per¬ 
sonal estfito. Nor is there any rule, that on a dispute in the 
ecclesiastical court concerning a probate, this court shotild appoint 
a receiver of the personal estate. 1 Vesey^ 324, (4) 

14. An infant, how young soever he be, may lie executor; 
yet tlie execution of the will shall not be committed unto Inm, 
until he attain tlie age of seventeen ycars .4 administration 


f 3) RayiViford v. Tayntony 7 Ves. 460. 467* Sec Slater v. Mayy 
2 /fuyw*. 1071. 

ig) And such administrator may maintain an action for recovering 
the debts due to the deceased. Walker v. WoolasUmy 2 P. Wms. 576. 
Willis V, Rich, 2 Atk. 285. 

(4) In King v. King, the court of chancery interfered by appoint¬ 
ing a receiver. 6 Ves. 1 75i. So in Atkinson v. lletiskaw, 2 Fes. Sf R. 
85. Rallv, Oliver, id. 96. But in Riclutrds v. Chave, 12 Ves. 462., 
the court refused to interfere on the mere ground that two wills were 
in controversy in the spiritual court, and where no special case was 
made out, as that the property was in danger and could not be secured 
by administration /ifc. Such an administrator may btfa g 

ejectments, Wills v. Rich, -^^^285. Walker v. WoolasUm. 2 P. 

576. 2<$'rm.917. His bdltpfts is to collect debts; but he ji not 
liable to interest for a balance in his hands during pendency of the 
suit in the ecclesiastical court; nor until a bill is filed, and he is called 
on to lodge it in court. Galiivan v. Bvana, 1 Ball ^ Beat. Rep.-\^\. 
He has no authority to pay legacies ; yet if paid bonajide, shall have 
credit for them. Adair v. Shaw, 1 Sch. ^ Lef. 254. 
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grants d^oMe minoU^ atxt£e ceasetli, when the infant executmr 
attains to the age of e^enteen years. Sivin, 331. 

And Dr. Swi-nburi^ aays^ If it be a female infant, and married 
to a ttian of seventeen years of age or more, it is then as if her¬ 
self were of tliat age, and her husband shall liave the execution oi 
the will and administration thereof. Stvin,Z^\. .< 

And in Princc*s case, !> Co. 29., it is said to have been odju^^^ 
that if administration is wanted during the minority of a woman, 
and she takes a husband of age, the administration ccaseth ; For 
that she hath a husband who may administer as executor. 

But in the case of jemes and the Earl of Strafford, M. 1730.^ 
it was determined, that where administration is granted during the 
minority of an infant executrix under seventeen, and she marries 
a husband of full iige; this doth not determine the administration. 
By King lord chancellor and Itaymond chief justice. 3 P. WiU. 88. 

But although an administration during tlie minority of an 
in&nt exetmtor, before 38 G. 3. c. 87. § 6., and 58 G. .3. c. 81. § 1.,. 
ceased at liis ttge of seventeen years; yet an administration 
during the minority of an infant adrninistraior ceaseth not until 
his age of twenty-one. As in the case of Ereke and 'Fhamas, 
E. 13 W. Debt upon bond brought by an administrator 
during the minority of an administrator. Upon demurrer to 
the declaration, exception for the defendant was taken, that it 
appeared upon the declaration, that he, during the minority of 
whom administration was granted to the plaintiff, was above the 
age of seventeen, and so the ^ulministration dett^rmined: that this 
ease doth not differ in reason from the case of an administrator 
during the minority>^f an executor, which determines at the 
of seventeen ; nor ffoni the case where a woman executrix under 
the age of seventeen marries a husband above tlic age of seven¬ 
teen : for the only thing that the law considefvS is the ability of 
the person to administer the estate of the dead, who ought to 
have tlic administration of it, which ought to be the same in botli 
cases; and in Vaugh. 98. the rule of averment of the age of an 
administrator or executor to be under seventeen, is equally jmt 
to both; and the statute of distribution will make no difference, 
because an infant may find sureties, though he cannot be bound 
himself. But not allowed: For hy Jlolt chief justice, there is a 
difference between administration during the minority of an exe¬ 
cutor, and of another person; for an administrator during the 
UMj|Drity of a residuary legatee, to be understood to he 

durmg Jus legal minority; for tHig^thority tliat the admi¬ 
nistrator hath, is given to liim by th^faUitc; and an infant hath 
sot been adjudged a legal person, to be intrusted with die manage¬ 
ment of an estate. But an executor, w ho comes in by the act of 
the party himself, hath been adjudged capable to administer at 
seventeen. But the law in the exposition of a statute will not 

r* 
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n»Ae such eoiistructioR. An4 care is the aikninistratioD* 

Iiy the commission administration. his minority to his 

next friend. And this is die opinidn of ^^iriJiaua^ and it hnth 
been held accordingly by the commissioners. 4^egate. And there¬ 
fore judgment was given fur the plaintiff. L. Uaym. 66T. ^5) 

And this is by construction of tlic statute of distril)ution, which 
reqnrreth that tlie administrators shall enter into bond. 1 SaUu 99. 
And the like was determined in the cose of Atkimton and Com^A, 
E. 10. W. L. Eaym, 338. And afterwards, in the Ctascof Edmund 
and SholeTt T. 7 An. wherein this distinction was taken, that tlic 
age of seventeen veal's allow'ed to be the age when on exectelor 
may t^e tlic executorship upon himself, is in conlbrmity to the 
spir^ad law, which allows an infant of seventeen years to be u 
proctor or agent tor another ; but administration is granted by 
the authority of the statute of the 31 Kd.'i. and tiierefore the 
person who has administration granted to him ought to be ca¬ 
pable by the common law, by whicli the legal age is twenty-one, 
and, consequently, administration granted to another during his 
minority does not determine till liis ago of twenty-one yctu's, 
Comyns, ] 59. 

If an action be brought by an administrator during the mi¬ 
nority of an executor, he must aver, that the executor is within 
the age of seventeen years, otherwise it is an error; but if an 
action be brought against such an admiuistrutor, (here needs 
no such averment, because the plaintiff is a stranger to the de¬ 
fendant’s power. H. 13«/. Carver and Haslcriggy Hob. 251. 

There were two executors, and one of them wtis an infant 
and whether he must be joined in the actio^iWitJ} the other as 
plaintiff, was the question: It was objecle<l wat he must not, 
because an infant cannot make a warrant of attorney; and if be 
could, he cannot instruct him. Adjudged, they may both sue 
by their attorney, l>ecause tliey both represent the person of the 
testator, and sue in the right of another^ and tiierefore the in¬ 
fant must be joined witli the other. Ermrith and 'Eremain^ II. 
S1& 22C. 2. 1 Morf.4.7. 1-Sirf. 449. 1 Ken*-. 102. 

Where administration is granted during tlie minority of divers 


(5) When tlie next of kin are in-Uieir infancy, as at JO-or 12 years' 
old^ the court assigns the guardianship ex officio without considering 
the infant’s choice. When the minor is of age of discretion toeket, 
he is allowed to make a c^^^fur himself, and the court will cotM^ 
his nomination ; but, if h^^akes an improper choice, the court‘^1 
control it, and expects the guardianship to be renounced by the next 
of kin. In Ozeland v. PoUi Prerog. HiL T. 1787, Dr. CWwsr# heldi 
that the choice of a minor of 20 years, no satisfactory reason being 
.«hewn why it should be controlled, ought to be admitted. M!SS. 
Cmfs, 1 . 
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..So if one nmketlj.twb exe^tors, one of ihe age of sevente^ 
and the otlier wnde^.<aditiitiistration during the minority of hka 
that is under age is void : because he that is of the age of seven* 
teen may execute the will. 1 BrownL 46. • 

And it is said, that the ordinary may grant administration 
during die minori^ of an infant to whom he pleases; for the 
next of kin, in respect to administrations, only concerneth the 
infant, and not the peRon who is employed for tlie infant until 
he comes of age. 163. BamardisL Cha. 

So in the case of K. and BeU-esworth^ M. 4 G. 3. a mandamus 
was moved for, to be directed to the judge of the prerogative 
court, to gi’ant administration to one Smith, during the minority 
of his two infant grandchildren. The judge had approved of 
him as u proper person, but insisted on his giving security to 
distribute tlie eflects in equal proportions amongst tlie creditors. 
The court were of opinion, tliat the judge had a discretionary 
}K>wer in granting adnnuisl ration duravic m 'more (plafe^ and there¬ 
fore that in this atsc be might insist upon reasonable or equitable 
terms, or otherwise refuse administration to tlie claimant. But 
tliey said, if a mandamus Imd been moved for, to grant admini¬ 
stration generally, they would have granted it. 1 Barnard, 370. 
423. [S, C. supra, 2.] 

£By tlie 38 G. 8 . c. 87. reciting that whereas inconveniences 
arise from granting probate to infants under tlie age of twenty- 
.one; it is enacted, that where an infant is sole executor^ adminis¬ 
tration, witli the will annexed, shall be granted to the guwdian of 
such infant, or to such other person as die spiritual court shall 
think fit, until such infant shall have attained the full age of 
twenty-one years, at which period, and not before, probate of 
the Avill shall be granted to him. And the person to whom such 
administration shall be granted, shall have the same powers 
vested in him as an administrator now hath by virtue of an admi¬ 
nistration grmited to him durante minore ertate of the next kin, 
§ 6 , 7. Extended to Ireland by 38 G. 3. c, 81. § 1,2.J ( 6 ) 


( 6 ) See 2). of I^eds v. J/twirfoy, 3 Fes. 348. 4 Ves. 149. n. Where 
there was an administration durante minore cetaie of a property 
a^^ilgiting to about 3000/., the minor on coming of age prayed 
a^pnlstration of the unadministered ^iduc of the estate (which 
Msolvcnt) as under 100 /,, security ordered to be given to the 
same amount that the administrator ga^ln the first instance for the 
whole of the ^oods and chattels of the deceased at the time of his 
death; and this for the sake of the creditors only, who are not affected 
by tlie stamp duties on the present value of the goods; for by 55 G. 3. 
c. 184. tlic scepnd udnvnistration is taken on the sunie stamp with the 



If a jfeaw eMur^ as next of Idn, hadi a right to>.adimnister, 
the administration ought not to be grai^d^'^to the husband and 
wife; for then if slie should die before hiito he would conthiue 
administrator, against the meaning of the aqc. Broum and Wood^ 
H. 23 Car. Alei^ 36. Siyle, 74(, 75, 

But it was said, that if it had been granted to them only 
during the coverture, perhaps it might be good; because, if 
gront^ to the wife only, the husband might, during the cover¬ 
ture, have odrninbtered. Aleyn. 36. 

If the wife, as residuary legatee, hath a right to take admi¬ 
nistration, but refoseth, and prays it may be granted to anofoer, 
and not to her husband j yet it may be granted to her husband. 
VaxAtiien&fC^ case, Fitz-GM. 203. ^ 

For the husband may administer in right of his wife without 
her consent, but she cannot administer without the consent of 
her husband. BfocA./icp. 801. Thnistmt \Ahppin. 

16. If an administrator die, his executors are not administra¬ 
tors, but it l)ehoveth the ordinary to commit a new administra¬ 
tion. 1 lioWs Abr, 907. 

Where administration is granted to two, and one of them 
dies; the administration surviveth to him who is living. Hudson 
and Ihidsm, T. 1735. Cas. Talh. 127. (7) 

17. If none of die kindred will take administration, then it 
shall be granted to those who shall desire it: And if none will 
take the administration, the ordinary may grant letters ad cofli- 
gendum bona defmeti, and tliercby take the goods of the de¬ 
ceased into his own hands, wherewith he is to pay debts and 
legacies, so far as the goods will reach ; for which himself 
becomes liable in law, as other executors or administrators. 


first. Abbott V. Abbott, 2 PhiU. Rep. 578. See lord Mamjitlcts ob¬ 
servation in Arcfthisliop of Canterbury v. House, infra, 290., that no 
next of kin ever struggled for the administration of an insolvent 
estate with an honest view. 

An administrator durante minore eetaic cannot sue or be called to 
an account by any but the executor; for it is to him only that he is 
answerable for his administration; and wlierc such an administrator 
is brought before the court witliout the executor, ho may demur for 
that cause. FoOurby v. Pate, SAUt. 604'. 606. He is in, general a 
competent witness after the administration is determined, and may be 
examined as such for the executor both at law and in equity; for 
he is very little more thaj^ person «aJ^poiuted ad coUigendum 
or an administrator pendi^^ liie, who arc always admitted a» wit¬ 
nesses. S. C. 633.605. is not a competent witness till htt 

accounted. S. C. id. 605. 

(7) 1 Atk. 460. S.C. Adams v. Buckland, 2 Vem. 514'. But in 
Jacob V. Harwood, 2 Veg, 268., the master of the rolls said, that the 
ecclesiastical court held it necessary, in the case of the death of one 
of two administrators, to come back for a probate on the death of one. 
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Swiiu a. Godolph, Orph» Leg, pcart^, eA; 39. 

J8-] 

[Where the deceased has no kindred, as when a bastard dies 
witliotit issue, his personal estate belong to the kioj^^ and his 
real escheats to the lord, vide usual 

course, now is, for someone to procure a grant of the former 
from the crown, to whom the ordinary grants letters of adminis¬ 
tration as of course.] (8) 

18. Letters of administration su*e not of necessity to be granted' 
within the limits of the jurisdiction; the granting thereof beii^ 
not a judicial, but a ministerial, and therefore not a local act; 
wherein the bishop acts, as a person designed and appointed by 
the law! Gifts. 478. 

19. But an administrator cannot act before lettei*s of adminis- 
tration granted to him. l^'a/ft. 301. 

But he may bring a bill in chanceiy; though this would be an 
exception in an action at law. Bamardist. 320. 

20. The practice is, not to issue lettei-s of administration, until 
after the expiration of fourteen days from the death of the intes¬ 
tate ; unless for special cause (as that the goods would otherwise 
perish, or the like) the judge shall think fit to decree them sooner. 
1 Ow5f4f.323, 324. 

21. ITie oath to be made by the administrator, on his taking 
out letters of administration, is usually in this form: “ You shall 
“ swear, tliat you believe A. B. deceased died without a will; 
“ and that you will well and truly administer all and every the 

goods of the said deceased, and pay his debts so far as his 
^ gootls will extend ; and that you will exhibit a true, full and 
“ perfect inventory of tlie said goods of the deceased, and render 
“ a true account of your administration into the ■ court of 
“ C. when you shall be thereunto lawfully required: So help 
“ you God.” 1 OugM, 323, 324. 

22. By tile statute of the 21 H. 8. c. 5. In case any person 
die intestate, or the executors named in any testament r^use to 
prove the said testament; then tlie ordinary or other person 
having authority to take probate of testaments, shall grant the 
administration of the goods of the testator or persem deceased; 


(3) Jones V, Goodchildy S P, Wins, 33. Manning v, Napp, 1 Salk, 
37. & case of a bastard dying intestate, the crown takes adminis¬ 
tratis de jurty while in case of a legit^ate intestate, it can only 
take (having previously cited all persons ^ving interest) in defanlt of 
the non-appearance of any next of kia$'ft>r every legitimate is pre¬ 
sumed to have next of kin, though unknown, and the nominee of the 
crown can only take administration as a trust in usumjus habeiUiumy 
and cannot contest the right witli any person claiming as next of kin, 
or contesting the iicarness of kindred with one another. 

(r) Vide infrOy 11. 
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tAing sufety of him co^ them to whom shall ntade such com-* 
mission, for the true administration of the goods, chattels, and 
debts, which be or they shall be so amtJporisid to minister. § $»' 
Andiby the statute of the 22 & 28 64 2> c. 10. All ordinaries, 
us well the judges of the prerogative coihrts of Canterbury and 
York, ns all other ordinaries and ecclesiastical judges, and every 
of them, having power to commit administration of the goods of 
persons dying intestate, shall and may upon, their granting and 
demmutting of administrations of the gt^xls persons dying intes* 
tate, of tlie person or persons to whom any administration is ,to 
be committed, take, sufficient bond, with two or move able sure¬ 
ties, respect being had to the value of tlie estate, in the name of 
the ordinary, witn the condition in form and manner following, 
mtUatis nitUandui, viz. 

“ The condition of this obligation is such, that if the within bounden 
** A. B. administrator of all and singular the goods, chattels, and 
credits of C. D. deceased, do make or cause to be made a true 
and perfect inventory of all and singular the goods, chattels, and 
** credits of the said deceased, which have or shall come to the Iianda^ 
“ possession, or knowledge of him the said A. B. or into tlie hands^ 
and pos%^ion of any other person or persons for him, and the 
“ same so made do exhibit or cause to be exhibited into tlie registry 

of--court, at or before the-day of-next ensuing; 

aad the same goods, chattels, and credits, and all other the goods, 
“ chattels, and credits of the said deceased at the time of his death, 

“ which at any time after shall come to the hands or possession of 
“ the said A. S. or into the hands and possession of any other person 
or persons for him, do well and truly administer according to Jaw{ 
“ and further do make or cause to be made a true and just account 
“ of his said administration, at or before the ——day of——; and 
all the rest and residue of the said goods, chattels, and credits 
“ which sliall be found remaining upon the said administrator’s ac- 
count, the same being first examined and allowed of by the judge 
“ or judges for the time being of the said court, shall deliver and 
pay unto such person or persons respectively, as the said judge or 
“ ju^es, by his or tbeir decree, or sentence, pursuant to the true 
** intent and meaning of this act, shall limit and appoint; and if it 
“ shall hercafler appear that any last will and testament was made 
** by the said deceased, and the executor or executors therein named 
“ do exhibit the same into the said court, making request to have it 
allowed and approved accordingly, if the said A. h, within bounden 
being thereunto required do render and deliver the said letters of 
** administration (approbation of such testament being first had and 
** made} in the said cour^^j^then this obligation to be void 
“ none e&ct, or else to r<^in in full force and virtue." 

Which bonds shall be good to all intents and purposes, and: 
pleadable in any courts of justice. § 1, S, - 

}T. 6 An. Archbishop of Can^rhury and WtlUt. 'The conditkxrk 
of the bond, as to administering truly accordii^ to law, is to be 
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intended in brii:^;ii:^ in his account) and not in paying tlie ddbta 
of intestate ; ;aad therefore a creditor shall not take an assign¬ 
ment of the bond, and sue it, and for breach assign non-payment 
of a debt to him, or a devastavit committed by tlie administrate:; 
for that would be endless. liSo/ift. 316. 

June 28, 1745; Greenside arid others Benson and others. 

The plaintiffs were two sureties witli the defendant Mrs. Hudson, 
in an administration bond given to the commissary of York* fi>r 
her bringing in a true and perfect inventoiy' of the intestate’s 
effects. The defendant Mrs. Hudson did afterwards exhibit an 
[ 288 ] inventory in the spiritual court of York. 'JThe defendant Benson, 
being a creditor of the intestate by bond in the penalty of 600/. 
brought an action (igainst the defendant Mrs. Hudson upon that 
bond, and she pleaded that she liad not assets above 54'/. wliich 
she paid into court. The defendant Benson, not being satisfied 
with the inventory brought in by her, procui’ed the commissary 
(by indemnifying him) to assign tlie administration bond to him, 
and lie put it in suit by bringing three several actions, one against 
her, and one against each of the sureties; and atisigned for breach 
of tlie bond, that she had not exhibited a true and perfect in¬ 
ventory. These causes came on to be tried, and on the trial no 
defence was made, and there wiis judgment for tlie phiintifF by 
default. A bill was brought .against tlie defendant Benson, in¬ 
sisting that he as a creditor had no right to put the bond in suit 
against the sureties, .and prayed an injunction to slay the pro¬ 
ceedings at law. A nd f or this wiis cited tlic case of the Archfnskcp 
(if Canterbury and f VUUs. — By the lord chunctWoT Hardtoicke i 
There is no doubt but the archbishop’s commissfiry may assign a 
breach in not delivering a true and perfect inventory, and even 
without citation, and nothing else .appears at law, and tliere must 
liave been a judgment for the ordinary, because no doubt there 
was a breach in not exhibiting such an inventory. Wliat the 
counsel for the plaintiffs and for Mrs. Hudson aim at would have 
been nght, supposing the commissary had assigned for breach tiie 
non-payment of the creditor’s debts. The ecclesiastical court 
understand no more by an account, than some account in nature 
of an inventory, and depends only upon the particular wording 
of inventories by administrators. The ordinary, after an admi¬ 
nistrator has exhibited an inventory, cannot compel the admi¬ 
nistrator to account, but it must be at the instance of tlie party, 
and therefore the inventory and account are as to the ordinary 
the same thing. What the defendant^Mr. Benson asks is, that 
this bond upon wliich the penalty is recovered, may stand only 
as a security for what is justly due to the creditor. The admi¬ 
nistratrix, to be sure, cannot now dispute the verdict, wliich finds 
ilid not administer the whole assets; and she is bound by a 
verdict which.hu^ ui|ri^elled a matter, and it is no excuse to say 



the vewlict wns without defefthe ttf tbe^^ministratrix, fbr 
that is rather a consciousness ttmt she had/^^defence. There¬ 
fore the court will not think it proper to hai^e the whole account 
taken over again, or to alter what haS been found by the verdict. [ 289 ] 
The case of the sureties is not at all better: for, as the verdict 
was obtained against the administratrix, who was the pit^r 
person to try it, it would be hard to hove this tried over i^nin, 
in as many actions os the plaintiffs please. His lordship ordered 
'a'n-‘'account to be taken only of what was exhibited upon the 
inventoiy, and the verdict to stand as a security for so much as 
that should fall short to satisfy tlie defendant's principal and ihte> 
rest on this bond. 3 Atk, 248. • 

T. 13 G, 2. Folkes and Docminique, The plaintiff declares 
on bond in the detmet^ against the defendant as administrator 
during minority with the will annexed. And upon oyer, the 
condition appears to be, for exhibiting an inventory and duly 
administering by paying debts and legacies. The peidormance 
of all which tlie defendant avers. The plaintiff replies, that he 
had not paid a legacy of 1500/. though he liad more timn suffi¬ 
cient to pay all the debts, to wit, 500/. And on demurrer it 
was object^, that this was a void bond, not warranted by the 
statute of the 21 H, 8. c. 5. (nor by the statute of the 22 & 23 
C. 2. c. 10. for neither of tliose statutes extendctli to administra¬ 
tors during the minority of an executor) nor yet by the common 
law; for that it requireth the administrator to pay legjicies ac¬ 
cording to the ecclesiastical decision, and shall be taken to be 
obtain^ by coercion. On the contrary it was argued, tlmt this, 
not being on an intestacy (nor in case where an executor refuseth), 
is not within die statutes, it is true; but it is to l>e supported as 
a i*eosonablc bond taken by the course of the ccclesi.ostical court. 

And though formerly it was disputed, yet it is now settled, that 
they may compel distribution: tluat here the breach is assigned 
in non-payment of legacies, of which they have undoubted juris¬ 
diction : aiwl if it be good in any jmrt (being a bond at common 
law) it is enough. And it differs from the case, wliere part 
the condition is against a statute, for lliere it is void in toto. 

And by the court: these administrations are not within the 
statutes; and therefore we deny a mandamus: we must there¬ 
fore consider it its a l)ond at common law; and tiien it is 
sufficient if it be good in that part on which the breach is 
aligned; as we think this is, and we cannot take it to be a 
bond by coercion. Tlierefbre the plaintiff must have judgmoit. 

Str. 1137. 

T. 14 G. 3. Archbi$hop of Canterbury and House. Upon a 
rule to shew cause, why the proceedings in an action upcm an 
administration bond sued in the name of the archbishop shall C 290 j 
not be stayed, with costs be paid by the a^^ignee of the arch¬ 
bishop; the grounds for staying the prooeedipgs were, 1. 7'hat 
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in fact die ns^i^^nee, who was « creditor oidy 4 had no auibochy 
&CMXI the archbishop. 2. That it was not a)mp^nt to die ardb- 
bishop to depute swdi authority to a creditor. " The coiidsel 
who shewed cause cited Gremsidt and BensoTi^ 3 Atk» 248. as ti 
case in pcHnt, that a creditor has a right to sue upon dieadminis- 
tradon bond. And with respect to the first point, it appeared clears 
ly upon tlte affidavits, tliat the archbishop had given an autliority 
to the plaintiff to sue in his name, and that die attorney for the di^ 
fendant was fully appiised of it; though upon a personal appliea^ 
titm by the defendant’s attorney, to laiow if such authority was 
gront^, the secretary of the archbishop at 6rst informed hhn 
that it had been refused, because Dr. Ducard hud advised the 
archbishop that it could not be gi’anted to u creditor.— Lord 
Mansjidd: No next of kin ever struggled for the administration 
of an insolvent estate with an honest view. What the object of 
the administratrix was in this case is vciy manifest upon the 
affidavits diat liave been read; namely, to sell the administration 
to the creditors. But failing of that purpose, after having ob¬ 
tained the administration, she makes use of all sorts of chicane, 
delay, mid false pleas to defeat the creditors, and at length ab¬ 
sconds. This is tlie general state of the case. At last a creditor 
or creditors have brought an action upon the administration 
bond iu the name of the archbishop, and this is an application 
on the part of the administratrix to stay the proceedings in the 
name of the ai’chbisht^ ivirh costs ; on two grounds, First, that 
it is not competent to the archbishop to autliorise a creditor to 
put the bond in suit, but only the next of kin. Secondly, that 
the archbishop hi his private capacity has not deputed such autho¬ 
rity to the present plaintiff’. M’ith respect lo llie first point, 
let us see what it is which the act requires the archliishop or his 
Quinary to do: he is to grant administration, and to take bonds 
with condition that the administrator shall duly administer the 
intestate’s effects: that they shall give an account of such their 
administration, and make an inventory of the goods and chattels, 
and that they shall pay the surplus to the next of kin. Now it 
is agreed, that if the next of kin is desirous of suing upon this 
bond, the court will direct the ordinary to permit his name to 
used, because the next of kin is interested in tlie surplus. In 
[ 291 ] like manner if such application is made by a creditor, I see no 
refliBon why he should not have the same privilege: and I know 
of no authority which says that the ordinary cannot impower him 
to put the bond in suit. On the contrary, it is ex debito judititB 
that he ought to do so; for though a creditor has no concern in 
the latter part of die condition, namely, the distribution of the 
surplm among the next of kin, yet he is most materially and 
principally interested in tlie administrator’s delivering in a true 
inventory, and in tl^rlue administratioii of the effects. To one 
who has a right it Is ex fh:hito justitice to gi’^nu the libertv of 



suiHj; in tlie at'ct^isKop’s name: ta one who has no rigfU, it is 
ex dehito justituB to refuse it. As to the o^ectiou, that it is 
liable to be abused: if any bad use were Made of it, the court 
would no doubt set aside the'proceedings. Butin the present 
case, diere is no pretence or even suggestion of any abuse. And 
therefore I am clearly of opinion, that Uie plaintiff is well intitled 
to put the bond in suit. The next ground is^ that the arch¬ 
bishop in his private person gave no such autliority to the presciK 
|dainti£r. 1 think a personal application to tlie archbisliop vras 
very improper; for it is not his personal aii&ir: his name is used 
t^cietliy only; and therefore 1 am not surprised that the arMi- 
lushop should not recollect what was requisite upon tlie occasion. 

He might refer it to Dr. Ducarel; and if Dr. Ducarel gave the 
answer that is stated, he was ill advised. If tlie case rested 
there, and the attorney had been misled by that answer, it 
would have operated differently ns to the costs. But it is in 
evidence that he had the fullest information afterwards that die 
archbishop had authorizeil tlie pluintilF to sue in his name. And 
therefore I am of opinion, that the rule should be discharged 
with casts, to be paid by llie attorney tor tlie defendant. Tlie 
other three judges ccuicurred. Cowp. 140. 

23. By tlie statute of the 21//. 8. c. 5. The ordinary shall Fee for ad* 
take nothing for letters of administration, unless the goods of tlie aJnunwt*** 
person deceased amount above the value or sum of 100s.; and 

in cose the goods of the persons so deceased amount above the 
value of 100s., and not above the value or sum of 40/., he shall 
take only for the same 2s. 6d. and not above. § 4. 

Here is no provision where the goods exceed the value of 40/.: 
which seemetli to have been an omission not intended. And in 
2^o//. 233. /Vz/fft. 318. a person was indicted because he took 
10s. for letters of administration, against the form of the statute; 
but because the statute makes no provision in case the goods arc 
above 40/., (wliic)i was ccmtis omissus), iind the indictment did 
not set forth that they were under 40/., and by consequence 
that the taking more than 2s. 6d, was extortion within the statute, [ 292 ] 
therefore it was adjudged to be ill, inasmuch as without that it 
could not appear to the court, whether he was punishable or 
not. Gibs. 485. 

Other matters relating to the said fees are specified in the 
former part of this chapter, in treating of tlie fees for prefoate 
of wilb (s); and the whole, more especially, under the title 
Fees. [For the foes for probate of wills and administratioB of 
the effects of seamen and marines, see ante, p. 227«] 

24. For the amount of stamp duties to paiil on obtaining Stamps, 
letters of administration, see ante, p. 269.] 


(s) Supra, Probate, 24. 
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.1 '^le'pJftkitlfFtouldY^^rodtiKid u^letters of 
taon; .^et to prove himself administrator, he produced the on- 
ginal book of acts 6f the spiritual court, wh^ein there was an 
order entered, that administratiolil shall lx granted to him>; and 
this was allowed to be good ^evidence. 1 LeVi 101. Pead^s 
case. Wdm v^Kedddl, 8 R, 187. (9) 

And by the 4 Ann.c. 16. No advantage or exception shall 
be taken, for the default of alleging the bringing into court 
any letters of administration; but tlie court shall give judgment 
acoprdii^ to the very right of the cause, without regarding such 
omissions and defects, except the same shall be specially and 
particularly set down and sliewn for cause of demurrer. 

26. The ordinary cannot repeal an administration at his plea- 
801 * 6 . StPtn. a. 381. 

H. 15 & 16 C. 2. Sands*s case. Sir George Sands adminis¬ 
tered to his son, and afterwards a woman pretending to be his 
wife sued for a repeal, but a prohibition was granted; because 
the ordinary liad an election to grant it eitlier to the fether or 
wife, and liad executed his power by granting it to the &ther. 
Raym* 93. 

But where a feme covert died intestate, and the next of kin to 
lier obtained ^ministration, and the husband sued for a re- 
pieal, a prohibition was denied; because in this cose the ordinary 
had no power or election, to grant it to any person but to tiie 
husband. 3 Safk, 22. 

And tlie rule seenietb to lie, that an administration may be 
repealed, nltliough not arbitrarily, yet where there shall be just 
cause for so doing; of which the temporal courts are to judge: 
as, if tlic administrator should become lunatic, or the like. So 
if the next of kin, at tlie lime of the death of the intestate, hap¬ 
pen to be uncapabie of administering, by reason of attaint, or 
excommunication; and the ordinary commits it to another; if 
he afterwards become Ciipable, the ordinary may r^cal the 
first administration, and commit it to tlie next of kin. Gibs. 
479. 

And the same thing is much more to be said, where the ad¬ 
ministration was undue ab initio^ wlietlier as granted to otlier 
than the next of kin, or granted by an incompetent authority, 
or in an irregular manner without citing those who ought to have 
be^ citetl. Gibs. 479. 2 Bac. yf6r.410. 

T. 5 G. 2. Harrison and Weldon. Walker Weldon died In¬ 
testate, leai^B^^^e his wife, and Amphillis his sister, llic 
sister upon ^^^b^non oath, that she belieyed he died intestate 
without <»*. children, obtained administration. ' And in a 


(9) An examined copy of such book has been so admitted in eve 
dence. Davis v. WilliamSf 13 Ecut. Rep. 





r^al it ss *<Sbtaincd by sutprise» itbe tlie 

coib'se of the court never to grant it to tbe next of krn, imtil die 
wife k cited. Tiie sister moved for a proiliibitioa, and iiiskted 
that the ordinary had execuQld. lus auUK>rity. But tlie court 
held, that tlie onhnary could not be said to Imve executed his 
authori^, having never had on o]^rtunity to make the election 
which the statute of the /£ B. c» 5. gives him that it was 
incident to eveiy court to rectify mistakes they were led into by 
the misrepresentation of tlie parties; that if tliere were no sur¬ 
prise (of which the court below was judge) there ougl.it to lie a 
pixiliibition, because then the administration will have been duly 
and regularly gj’oiited: but here was a plain surprise, and thei’O- 
fore they denied a prohibition. iSVr. 911. 

And it is said, that an administration may be repealed, with¬ 
out any sentence of revocation to be given in any spiritual court 
or otlierwise; as, by granting a new administration. 1 And, 330. 
A.^r.476. (I) 

It is common for persons resident in distant foreign settlements 
to enter into a bond to the directors or committee of the com¬ 
pany trading there, conditioned to take possession of the eOects 
of persons dying intestate in ihcir settlements, and to sell the 
some and remit the produce to tlie company in Europe, in order 
that it may be delivered to the lawful administrator; and sudi 
a bond has been adjudged good in law. (2) 


V. Of ihe du{y of executors and administraiors in 
making an inventory^ and gelling in the effccls of' the 
deceased. 

1. At the time of probate or administration granted (3), it is 
required that the executor or administrator produce an inventory 


(1) In a case where the attomies of an executrix had withdrawn 
from the suit after propounding an alleged will, and had suffered a 
next of kin to take administration, it was held, under the circum¬ 
stances, that the executrix was not barred from calling on the next 
of kin to bring in the administration, and re-ptupound the alleged will. 
Trower and Sn^edley v. Cox, 1 Add. 12^.219. But the person in pos¬ 
session of an administration is not bound to propound his interest till 
the party calling- in uucstion the grant has first propounded and 
proved his own. Dabbs v. Chisman, and Jennens v. Beauchamp, 

1 PhiU. Rep. 155. Hibben v. Catemberg, id. 166. 

(2) The African Company v. Torrane, 6 T. , 

(3) The ancient practice of tlie prerogative Canterbury 

required an inventory'to be exhibited before proh'aw granted ^ee 
21 J518. C.5. f 4.); hut that court will not now call for oUc ex oylcio 
except ut instance of a party having a probable or contingent intei'est 
in the property. Phiuips v. Bignell, 1 PhiU. Rep. 289. Sladen v. 
Salter, cited id. 2^5, Snow v. Strutt, cited fd. 241. Mjfddleton v. , 
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of ibe goods, chattels, and credits o( the deceased ; and, at the 
same time he maketh oath, that he will exhibit such (further) 
inventory into the court, ns he shall thereafter be lawfully re¬ 
quired to do. 

And it is said, that if an executor, witliout making an inven¬ 
tory, shall intermeddle himself with the administration of the 
goods of the deceased (except In certain cases, as for the ex- 
pences of the funeral, for insinuation of die testament, for making 
the inventory, for the necessary preservation of the goods), he 
shall be bound to answer to every one of the creditors his whole 
debt. 228, 229. AttioJi,l07. 

Also it is said, that every legatary may recover his whole 
legacy at his hands: for in this case the law presumeth, tiiattheie 
are sufficient goods to pay all the legacies, and that the executor 
doth secretly and fraudulently subtract the same. WhereJis 
otherwise, the executor is presumed not to have any more goods 
which were the testator’s than are described in the inventory, 
the same being lawfully made. Swin, 228, 229. 7b£fe. 183. 
12 Jl/orf.346. 

And therefore if any creditor t>r legataiy dotli affirm tliat the 
testator had any more goods than are comprised in the inventory, 
he must prove the same: otherwise tlie judge is to give credit 
to the inventory, being made in due form of law. Stain. 426. 

And such executor is also furtlier punishable at the discretion 
of the ordinary, by the constitution here next following; and 
therefore it concernctli the executor, that he do not administer 
the goods of the deceased, until (le hath caused an inventory to 


Rushoutf id. 244. And an executor hanging back was condemned 
in costs. 1 Phill. Rep. 239. The ancient practice is still retained in 
some country jurisdictions. 2 PhUl. Rep. 240. W'here a creditor 
gave in an allegation, pleading an omission in the inventory, to which 
the executrix put in a declaration instead of a specific answer, the 
court held, that such creditor was entitled to have a constat of the 
assets that had come to her hands, and admitted the allegation. 
Rarclay v. Marsimlly id, 188. In Griffiths v. Bennett and another^ 
*2 Phiil. I^. 304., executrixes were pronounced contumacious in not 
bringing in the inventory at the instance of the residuary legatees, 
witiiin a term after it was assigned. 

[Inventory court exercises a discretion as to the sort of inv^itory it re- 

tirodmuiis- quires from an administrator. Reeves v, Freeling^ 2 Phill. Rep. 57. A 
trator.] person having an interest in the unadministcred effects of an original 
testator, may call for an inventory and account without first taking a 
de bemis grant thaKO^; and representatives of a deceased admi¬ 
nistrator, though il(^ at the same time representativ^ai of the first 
testator, are liable to be called on for such inventory and account, 
on raising reasonable presumption that any part of the first testator’s 
effects had got into tiieir hands. Riict/ie v. Rees and Rees. 1 Add. 
Rep,l58. 



be made: for howsoever the act» of him that ii hamechexecutor 
13 said to hold in law, before the proving of tlie will and the 
making of the inventory; nevertheless he that so presumeth to [ 295 ] 
meddle and administer os executor before he maketh an inven¬ 
tory, is subject to ecclesiastical punishment: unless it be for 
doing such things as cannot be deferred till the inventory be 
made; as for intermeddling about the funeral, or disposing of 
such things as cannot be preserved by keeping, or such Eke. 

Sunn. 424. 

2. By a constitution of Olhoborii the executors of testaments Laws re- 
lieforc they shall intermeddle with the administration of the goods, 
shall make an inventory in the presence of some credible persons, invemor^ • 
who shall competently understand the value of the deceased^s 
goods, and the same shall exhibit unto the ordinary ; and if any 
shall presume to administer without such inventory made, he 
shall be punished by the discretion of his ordinary. Atium, 107. 

And by a constitution of archbishop Stratford, it is ordered as 
follows: We do enjoin, that no executor of any testament shall 
!)e permitted to administer of the testator's goods, unless he iirst 
make a faithful inventory of the said goods; the funeral expencos 
and the expences about tlie inventory only excepted. And the 
same inventory shall l>e delivered to the ordinary, within a time 
to be appointed by his discretion. Lind. 176. 

And by the statute of tlie 21 II. 8. c. 5. The executor and exe¬ 
cutors named by the testator, or person deceased, or such other 
person or persons to whom administratloii shall lie exnnmitted 
where any person dieth intestate, or by way of intestate, calling 
or taking to him or tliem such person or jiersons, two at the 
least, to whom tlie person so dying was indebted, or made any 
legacy; and upon their refusal or absence, two other honest 
persons, being n^t of kin to the person so dying; and in their 
default and absence, two other honest persons; and in their pre¬ 
sence, and by their discretions, shall make or cause to be made 
a true and peifect inventory of all the goods, chattels, wares, 
merchandises, as well moveable as not moveable whatsoever, tliat 
were of die said person so deceased: and the same shall cause to 
be indented; whereof the one pari shall be by die said executor 
or executors, administrator pr adroinisti'ators, upon his or their 
oadi or oaths, to be taken before the said bishops or ordinaries, 
their officials or commissaries, or other persons having power to 
take probate of the testaments, to be good and true, delivered 
into the keeping of the said bishop, ordinary, 4 E>r other person as 
aforesaid; and the odier part thereof to renuiin with die said 
es^utor or executors, administrator or administrators. And no 
bishop, ordinary, or other wliatsoever person having authority to 
take probate of testaments, on pain in this statute contained, 
shall refuse to take such inventory to him presented or ten- 
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deted ' Xo he deliv^'ed as aforesaid. $4. [See J%ndbwn Vi 
French^ infra.'\ 

Swinburne says, if tlic executor enter to the testator’s goods, 
and will make no inventory tliereof, then may every legatary 
recover his whole legacy at his hands; for in this case the law 
presumcth, that there are sufficient goods to pay all the legacies, 
and that the executor doth secretly and fraudulently subtract the 
same: whereas otherwise the executor is presumed not to liavc 
any more goods which were the testator’s, than are (lescribed in 
the inventory, the same being lawfully made. Swin. 228. 

In the case of the Corporation of ClergymerCs Sons against 
Swainson, Mar, 5, 1747 ; where the executors made no inventory, 
but pmd interest for a legacy during their lives, it was decreed 
by the lord chancellor Hardwickei that this shall be evidence of 
assets: and he would not put the plaintiHs to take a strict 
account of the assets of the testator, as there cannot now be a 
personal examination of the executors. And he said nothing is 
more necessary than to keep executors to deliver inventories. 
1 Ves.n5. 

And in the case of Orr and Kainesy March, 1750; where the 
executor paid several legacies in full, and died, having made no 
inventory, it was decreed by sir John Strange master of tlie 
rolls, that his representatives, having assets of the saul executor, 
shall pay the rest. Not exhibiting an inventory (he said), whicli 
every executor ought to do, especially in a deficient estate, is an 
imputation upon him; and though not conclusive evidence, yet 
always inclines tlie court to bear harder upon an executor, be- 
)cause he may at any time relieve himself by an inveutory, if he 
finds the estate deficient. He is admitted Iwtii at law on plea of 
plene administraxity and in equity on account of assets, to sliew, that 
the money, for which by solemn inventory on oath he has charged 
himself, has by accident, as perhaps failure of some great mer¬ 
chant, not come to his hands; so that tlie inventory not being 
finally binding, is one reason why lie ought to exhibit one. Be¬ 
sides, every executor ought, after debts and funeral cxpences, to 
see what remains for legatees; and if not enough for ml, should 
malm an estimate, and pay oil in proportion: whereas in tlie pre¬ 
sent case, tlie executor having paid the rest in full, is tlie 
strongest evidence against him. The rule is, that whenever an 
executor pays a legacy, the presumption is, be haUi sufficient to 
pay all legacies; and tlie court will oblige him, if solvent, to pay 
f 297 ] tlie restf and not permit him to bring a bill to compel the lega¬ 
tee, Avhom he vduntarily paid, to refund : although if ihe executor 
proves insolvent, so that there is no other way, the court will 
admit a bill by the .<Hlier legatees to compel that legatee to re¬ 
fund. But that is not the case here; for the executor appears 
to have been solvent; and he hatli ncii'd so, as that the court 



wlll'presaiae him to have Feceirfid assets sufficient for all the 
legacies. 2 Ves. 193. (4) 

d. By goods in the aforesaid constitutions and statute are in* to 
eluded all the testator*s cattle, as bulls, cows, oxen, slieep, horses, 
swine, and all poultry, liousehold stuff, money, plate, jewels, cpm, tory. ( 3 )~ 
hay, wood severed from the ground, and suai like moveables. Goods. 
Zjow ttf 379. 

4. Chattels comprehend all goods, moveable and immove^le; Chstteli. 
except such as are in nature of freehold, or parcel of it. And 
ciiattels are eitherpc?*so7ia/ or real; personal are such as belong 
immediately to the person of a man, and for which, if they be 
any way injuriously withheld from him, he hath no otiier remedy 
but by personal action; chattels real are such as either appertain 
not immediately to the person, but to some other thing by way 
of dependency, as a box with charters of land; or such os are 
issuing out of some immoveable thing, as a lease, or rent for term 
of years: and chattels real concern the realty, lands and tene¬ 
ments, interest in a<lvowsons, in statutes merchant, and tlie like. 

1 Inst. 118. 

But jishes in a pond, conies in a warren, deer in a park, pigeons 
in a dove-house, where the testator had the inheritance, or but 
for life, in the pond, warren, park, and dove-house, are not 
chattels at all, nor go to the executor, but to die heir with the 
inheritance: and therefore they are not to be put in the inventory 
of the goods and chattels of the party decease. Went. 52. 
iVf^/>t.422. But if the testator have any tame pigeons, deer, rab¬ 
bits, pheasants, or partridges, they shall go to tlie executors; and 
though they were not tame, yet if they were kept alive in any 
room, cage, or such like place; so fish in a trunk; also young 
pigeons, though not tame, being in the dove-house, and not able 
to fly out. Ijono of Test. 379. 

Also houndSi greyhounds, sjtaniels, mid the like, as iliey may be 

(4-) An executrix in custody under anca*co»w». cap. for not appear¬ 
ing to a creditor’s citation to exhibit an inventory, moved for a sup^-- 
seaeasy disputing the debt upon equitable grounds; but the motion 
was refused, as tending to destroy the jurisdiction of the ecclesiastical 
court. The King Blotchy BVes.W^. The equitable demand of 
an administratrix against the personal estate of her intestate, will 
binder the next of kin from proceeding in the spiritual court to com¬ 
pel distribution; but they may proceed to compel the administratrix 
to exhibit an inventory. Backhouse v. Hunter, 1 Cox. Rep. 342. 

(5) See the form of an inventory, infra, 491.' An executor need 
not insert in the inventory articles of which he did not come into pos¬ 
session by testator’s death, but which were obtained before it by 
other means. Per sir W. Wynne, Booth v. Panton, Mich. T. 178^ 

Prerog. MSS. Cw. T4. ‘ ■ 
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vduable, and may serve not oii^ for deKght, but for profit, sfiaii 
go to the executors. Law of Test, 379. 

6, Debts vikich the deceased oioed to others, ought not to be 
put in the inventory; because they are not the goods of the de¬ 
ceased, but of other persons. Lind, 176. Yet they may lx* put 
in, if it shall seem expedient. Id, — And this the rather, in 
case tlie clear value of tlie goods and chattels (the debts owing by 
the deceased being deducted) ^11 not exceed the sum of 4-0/.; 
thereby the better to ascertain the mortuary. 

And if these debts shall be put into the inventoiy'; the ordi¬ 
nary shall do well to make diligent examination, whether the 
testator did owe any such; that thereby the legataries, and 
children of the deceased, and otlici-s, may not be defrauded of 
their just doe, by any false pretence thereof. Swin, 423. 

6. Lindwood says, that debts owing to the deceased, of which 
there is not any writing or d)ligation, ought not to be put into 
the inventory before they be received ; because, befoi'e that, they 
are not found to lie debts, at least so jus they may he handled or 
taken hold of. But afterwards when such debts are received, 
they ought to be put into the inventory as goods newly accruing. 
Lind. 176. 

But unless they lie bad debts, it seemeth licsl to insert them ,* 
and even if they be bad debts, or desperate, yet they may be in¬ 
serted, specifying them as such. And if in the course of admnris- 
tration they shhll be recovered, then they shall lie accounted for 
in like manner as the rest of the pereonalty; and if they cannot 
be recovered, or so much of them as cannot lie recovered, shall 
not be accounted lor as any part of the goods of the deceased. 

7. All leases for years the executor shall have; and therefore 
leases ought not to be omitted forth of the hiventoiy. 1 ItotVs 
jibr. 915. Swm, 421. 

If a devise be of land to one and the heirs of his body for 500 
years; tliis is a Ictise for years, and therefore the executor shall 
have it; and the reason is, because an estate tiiil cannot be made 
of .a term. 1 HolPs Abr, 915. 

8. Estiites pur auter vie, that is, estates held by lease during 
the life of another person, ought also to be put into the inven¬ 
tory: the same being made distributable by the statute of the 
14 G. 2. C.20. (^) 

9. Also the executor shall have all lands extended on any judg¬ 
ment, statute, or recognizance. Law of Test 378. 


(f) Before this statute, such estates M'erc only assets for payment 
of debts by 29 C. 2. c. 3., but not of legacies, except particularly de¬ 
rived thereout, nor were they distributabfo, and therefore thej'^ needed 
not be put in the inventory. Oldham v, Pickering. 2 Salk, 161. As 
to these estates, rid/sfgmt. Of what things. 
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10. Also the executor shall luv^ all arrearages of rent 4.ue at Rent, 
the death of the testator; and therefore the same sliall be put in 

the inventory. Zaw of Test, 378. ^, 

11. Com growing upon the ground ought to be put into the Com or 
inventory; seeing it bdongetli to the executor: but not the grass 

or trees so growing; which belong to Uie lieir, and not to the ^^®*^”** 
executor. Swin,4i2l, 

Also hops, though not sown, if plmited; and saffron, and hemp, 
because sown; shall go to tlie executors. Law of Test, 380. 

But Mr. Wentwor^ thinks, that roots in gardens, as< carrots 
parsnips, turnips, skirrets, and such like, shall not go to the 
executor, but to the heir; l)ecause tliey cannot be taken without 
digging and breaking tlie soil. Went.QX, 62. 

But lord Coke says, that if tlie testator shall set roots, his exe> 
cutors shall liave that year’s crop. 1 Inst, 55, 

If a man l.^e seised for life or in fee or tail in his own right, or 
in the right of liis wife, or for years in the right of liis wire, and 
sows the ground with corn, but dies before it is ripe; his execu¬ 
tors sliall have it, and not the wife or heir: but grass ready to be 
cut for hay, apples, pears, and other fruit on the trees, shall not 
go to the executors. And the reason of the difference is, be¬ 
cause tlie former comes not merely from the soil, without v the 
industry or luanurance of man, as the latter dotli. Law tf 
Test. 379. 

Yet if a lessee at will sows the land with hay-seed, and by this 
increases the grass, and tlie Ies.sor enters and ejects him; the les¬ 
see shall not have it. 1 Inst. 56. 

But for clover, saint foin, and tlie like, the reason of mnnu- 
rance, labour, and cultivation, is the same as lor corn; but no 
case hath occurred, wherein these matters have come in question, 
this kind of husbandry having been in use only of late years. 

If the wife had a lease for years as executrix, and tlie husband 
sows the ground with corn, jmd dies before it is ripe; the corn 
^all go to his executors, at least so much as is more than the 
yearly rent of the land: but if the husband and wife were joint 
tenants of the land; she shall have the corn, and not his execu¬ 
tors. Law of Test.'iSO, 

If a parson sows his glebe land, and dies before severance; and C 300 ] 
after, his successor is ailmltted, instituted, and inducted before 
tlie corn is cut: it shall go to the executors or administrators of ^ 

the deceased, who must pay tltlics thereof to the successor. 

1 RoWs Ain-. 655. 

12. Things that are affixed to the tenement, imd are made Things 
parcel of the freehold, ought not to be put in the inventory; 
because these lielong to the heir, and not to the executor, hold. 

Swiii. 121. 

And therefore the ylass annexed to the windows of the house, 

Y 4 



becamaethey are pbccei of tiie^vfaouseji^hUI ^^scond^ par^ of 
tli6r loheritanoe to the heir,^and tbe executors shall mt have. iii, 
And although the lessee himself at his own cost do cause th.c 
glass to Jje put into tlie wuxlows, yet the wme being parcel of 
the house, he cannot take the .same away afterwards, without 
danger of punishment for waste. Neither is there any materad 
di^rence in law, whether the glass were annexed to the window, 
with nails, or in other manner, eitlier by the lord or by the. 
tenant; for being once aiHxed to the freehold, the same cannot 
be removed by tlic lessee, but shall belong to the heir, and not 
the executors: and therefore the same is not to be put 'into the 
inventory, as part or parcel of the goods of the deewtsed. 
Swin. i-2h 

The like may be concluded of wainscot; tliat it ought not to 
l>e put into tlie inventory, as parcel of the goods of the deceased; 
for being annexed unto the house, either by the lessor or by the 
lessee, it is ptircel of the house. And tliere is no diflcrencc 
wJiether it be affixed with great nails, or little nails, or by 
.^rews, or irons thrust tljrough tlie posts or wjUls of tlic house ; 
for howsoever it be affixed, either in manner aforesaid, or in any 
other manner, it is parcel of the freehold; and if the executors 
shall remove it, they are punishable for the same. Swin. .421« 
And not only glass and wainscot, but any other such likp . 
affixed to the freehold, or to the ground, with nxortar and 
stone, as taMcs (h/rmanU Icads^ mangers^ and such like; for these 
belong to the iMiir, and not to the executor: and therefore tliey. 
are not to be put in the inventory of the deceased’s goods. 
Siwin»4.^\. 

So also of millstones^ anviLSi doors^ window-shutters; none 
of these lie chattels, but parcel of the freehold, or tliereto perr- 
talning; and llierefore shall not go to the executors. Went, 61, 

An executor taking away a Jumace, which was set in the mid- 
f 301 ] die of an house, and not fixed to any wall; the heir brought aa 
action of tresjxiss against Ijim : and it was mljudged for die h^r, 
tliat tills should go as part of tlie freehold and iimeritance of die 
heir. Hut in die case of Dag and Austin, Wahnsley said, that 
lord Z^cr’s opinion was, tliat where the furnace is not affixed to 
the wall, the lessee might widiin his term take it away; but not 
if it was ffxed to the wall, for there it w'ould streiigUien the 
house. Law of Test, 380. 

Pictures and glasses, though, generally speaking, not part of 
the freehold, yet if put up instead of wainscot, or where odier- 
wise wainscot w'ould have been put, shall go to the,heir; for 
the liouse ought not to come to the heir maimed or disfigured. 

2 Vern, 508. Law i\f Test, 380, 381. 

Hut in die case of Hnrcey and Jiarcey. M. M (jco. 2. In 
ti'over by ilu; ixecntor against the heir: if wa< held bv /ec 
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belong to execute*; vAio i:<ecov6re(l accurdingly against the 
heir. SCr. ' • ■•.. 

And the law seemeth now to be held not so strict^ fbrmeriy; 
and if these things cah be taken awi^ widiout prejudice to the 
fabric of the house, it seemeth that the executor shallhave 
them: as tables, although fastened to the floor; furnaces, if not 
matle part of the wall; grates, iron ovens, jacks, clock cases, tihd 
such like, although fixed to the freehold by nails or otherwise. 
[A gninary built on pillars in Hampshire is by custoih a chattel, 
and belongs to tlie executor. (6)] 

Dec. 14-. 1743; Itmcion and Ixiwton, The question was 
whether a fire nujim set up for the benefit of a colliery by a tenant 
for life, shall be considered as personal estate, and go to his ex* 
ecutor, or fixed to the freehold, and go to a remainder man. For 
tlie plaintifiT (who was a creditor of tl)c tenant for life) evideiiai 
was read to prove that tlie lire engine was worthj to be sold, 
350/.; and*that it is customary to remove them; and that in 
building of sheds for securing the engine, they leave Jioles for 
the ends of timber, to make it more commodious for removal, and 
that they are veiy capable of being carrietl from one place to 
another. And it was argued, that the testator was dead gready 
indebted; and it would be hard, when he htis been laying out 
his creditors* money in erecting this engine, tliat they should not 
have the benefit of it, but tliat the strict rule bf law ^ould take 
place. And it was compared to the case of a cyder mill, which 
is let in very deep into the ground, and is certainly fixed to tlie 
freehold; and yet lord chief baron Co^nym, at the assizes at Wor- 
ceister, upon an action of trover brought by the exticutor against 
the heir, was of opinion, that it was personal estate, and directed the 
juiy to find for tlie executor. On the other hand, for tlie defend¬ 
ant evidence was produced to shew, that the engine cannot be 
removed without tearing up tlie soil, and destroying the bnek- 
work. By the lord chancellor Hm'dwi.cke: This is a demand by 
a creditor of Mr. l.awton, who set up the fire engine, to have 
the fund for payment of debts extended as inucli as possible. 
*Tis true, tlie court cannot construe the fund for assets further 
than the law allows; but they will do it to the utmost they can 
in favour of creditors. This brings on the question of the fire 
engine, whether it shall be considered as personal estate, and 
consequently applied to the increase of assets for payment of debts. 
Now it appears in evidence, that in its own nature it is a personal 
moveable c^ttel, taken either in part, or in gross, Ixifore it is put ' 
up. But then it is insisted, that fixing it in order to make it 
work, is properly an annexation to the freehold. To be sure in 

(fi) 11 Vin.Ab, 154. 
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the-o)d cases* tbey go a way opoia the annexatkai to'tbe iree> 
h(^; c^d 'so long as Henry th« seventh’s timej the courts 
of law consti'ued even a copper and fumaces to be part of the 
iHehold. '^nce that time, the general ground the courts have 
gone upon, of relaxing this strict obstruction of law is, that it is 
lor the benefit of the public to encourage tenants for life to do 
wlmt is advantageous to the estate during their term. What 
wbuld have been held to be waste in Henry the seventh’s time, 
as removing wainscot fixed only by screws, and marble chimney 
pieces, is now allowed to be done. Coppers and all sorts of 
brewing ve^els cannot possibly be used, without being as much 
fixed as fire engines; and in brewhouses especially, pipes must 
be laid through the walls, and supported by walls; and yet, not* 
witlistanding this, as they are laid for die convenience of the trade 
landlords will not be allowed to retain tlicm. This being the 
general rule, consider how the case stands as to tlie engine which 
is now in question. It is said, there are two maxims which are 
strong for the rcmaintler man: Firsf^ that you shall^not destroy 
the principal thing, by taking away the accessary to it. And this 
is very true in general, but dotli not hold in the present case; 
for tlie walls are not the ))rincipal thing, as tliey are only sheds to 
prevent any injury that might otherwise happen to it. Secondly, 
It has been said, tlmt it must be deemed part of the estate, be- 
f 303 3 cause it cannot subsist without it. Now collieries formerly might 
be enjoyed before tlic invention of engines; and therefore tliK; 
is only a question of inajus and mimes, whether it is more or lesfe 
convenient for the colliery. There is no doubt but tlie case 
would be very clear as between landlord and tenant. It is true, 
the old rules of law have indeed been relaxed chiefly between 
landlord and tenant, and not so frequently between an ancestor 
and heir at law, or tenant for life and remainder man. But even 
in these cases, it admits the consideration of public convenicncy 
for determining the question. I think, even between ancestor 
and heir, it would be very hard that such things should go in 
every instxmce to the heir. One reason that weighs with me is, 
its being a mixed case between enjoying the profits of the land, 
and carrying on a species of trade; and considering it in tliis 
light, it comes very near the instances in brewhouses of furnaces 
and coppers, 'lluil case also of the cyder mill, between the ex¬ 
ecutor and the heir, is extremely strong; for though cyder is 
part of the profits of the real estate, yet it was held by lord chief 
baron Comyns, a very able common lawyer, that the cyder mill 
was personal estate notwithstanding, and that it should go to the 
executor. It doth not differ it in my opinion, whether a shed ovei* 
such an engine be m.'ide of brick or wood : for it is only intended 
to etwer it from the weather and oilier intonvenieiices. This is 
not the case bctw'ecn an ancestor and an heir, but an intermediate 
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casc'between m tenant for ^fe. and remainder man. The .reason 
of the dung weighs most in(>favpur di6 ^ant for life:$ ami is 
like the cose of corn ^wiiig, which diall go to the executor, 
and not to the heir or remainder man, it being for benedt of 
the kingdom that corn* sliotdd l>e sown. It is very well {known^ 
that little profit can be made of coal mines widiotit this engine,; 
and tenants for life would be discouraged in erecting them, if 
they mnst go from their representatives to a remote remainder 
man, when the tenant for life might possibly die the next day 
after the engine is set up. These reasons of public benefit and 
convenience weigh greatly witli me,**nd are a principal ingredient 
in my present opinion. Upon the whole, I think this fire engine 
ought to be considered as part of tlju persond estate of Mr. 

Lawton, and go to the executor for the increase of assets. And 
decreed accordingly. 3 AtkynSi 13. 

13. But if a man be seised of a house, and possessed of divers lUnr- 
heir-looms, tliat by custom liavc gone with tlic house frt>m heir . 
to heir, it sAmetli diat these, aUhoiigJi no part of the frecliold, ^ -i 
shall go to the heir, and not to tlie executor ; and therefore 

ouglit not to 1)6 put into the invemtory. 1 List, 185. 

So if an iucumlient enter upon a parsonage-house, in which are 
hangings, grates, iron imeks to chiinnics, and such like, not pul 
tliere by tlie last incumbent, but which have gone from succ^sor 
to successor; tlie executor of the last incumbent shall not have 
them, but it seeracth tlmt they shall continue in the nature of 
heir-looms: but if the last incumbent fixed them tliere only for 
his own convenience, it seemetli that they sliaJl be deemed as 
furniture, or household goorls, and shall go to his executor. 

14. Writings and evidences, which toucli the inheritance, shall 
go to the heir, and not to the executor. Went. 6‘ii. 

And Swinhunte says, tliat a box ensealed, or the cliest with Boxes wiUj 
evidence of the land, tlioiigh the sjvme be not affixed to the free- 
hold, yet because they conUiii those things which belong to tlic 
heir, they also belong to the heir, ami not to the executors; and 
therefore they are not to be put into the inventory of the de¬ 
ceased’s goods. Swill. 421. 

But as to this, Holle makes a distinction, and saith, if tlie 
writings which concern the inheritance are in a chest, the ex¬ 
ecutors shall have the chest, and tlie lieir llie writings. But if 
the chest be shut, tlie heir shall have the chest also; but if it Ix' 
not shut, the executor shall have tlie chest. 1 RoWs Abr. 915. 

But the author of tlie Law of Xestamentis observeth, that this 
distinction seemelh not to be well taken; for if it be a liox pur¬ 
posed for the keeping of the deeds, the lieir ought to have it, 
whether locked or open : on the other hand, if it be a box de¬ 
signed for other use, as for the keeping linen, it cannot lie saitl 
to l)c appurtenant to evidences, altnougU some he in it, for 
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perliaps it m&y be n diest or cabinet 
valqe: «ure^ 4 his ^all not go to the heir, when perhaps 
the^ i 64 io^ 2 >er 8 on’al' estate sufficient to pay the testator’s debts. 

V ‘V’v 

.IT If,a fWthe^ distittetion seemeth-^ necessary, it might be this: 
t];^t jf t|se ^stecutor will not open the box, and deliver the writ¬ 
ings, the heir, rather than not have the writings may take the box 
dteo; but if lie executor will deliver writings, and retain the 
box, it doth iiot seem tliat one box more than another can be 
f 305 3 suid to be appurtenant to writings, so as to divest the property 
thereof out of the executor. iT) 

Frofitsof 15. By the 21 jS', 8. c. 5. § 5. If the person deceased shall 
to be ^Jevisc any lands, tenements, or hereditaments, to be sold, neither 
the money thereof coming, nor the profits of the said lands for 
any time to be token, shall be accounted as any of the goods or 
chattels of the said person so deceased. 

Wife’s par- 16. .'Bht what shall we say to those goods which may seem tx> 
aphemalia. belong to the wife rather than to the husband, as •er apparel, 
Iter bed, her jewels, or ornaments for her person; whctlier are 
they to be put into the inventory of the husband’s goods, yea or 
nay ? By the civil law, those belon^ng to the wife, which be 
called &ona paraphernalia, are not to be put into the inventory of 
bw. husband’s goods, neither are they subject unto tiie payment 
of the husband’s debts : but whether the wife’s apparel, with her 
bed, jewels, and ornaments for her person, be comprehended 
amongst th<^ goods which the law callctli bona parapkemoKa^ 
is the matter in qu&stion. And it seemeth ruthei* dmt they are 
not (saith Swinburne) ; her convenient apparel, agreeable to her 
degree, only excepted. Otherwise, whatsoever goods belong to 
the wife, are presently by virtue of the marriage become the hus¬ 
band’s, the property thereof being changed and transferi’ed from 
the wife to the husband. Insomuch that without her husband’s 
licence or <x)nsent, she cannot dispose tViereof, neither by act in 
her lifetime, nor at her death by her last will, which she might 
do if tliey were fy?na paraphernalia ; wherefore those goods being 
the husband’s and not tlie wife’s and the property thereof being 
in him, and not in her, it may be conclude, that in ■construction 
of law, those goods above mentioned, and namely, the wife’s 
jewels, chains, and borders, arc to be put into the inventory 
the deceased husband’s goods. Swin, 422. 

BoUe says, the wife after the death of her husband shdl have 
convenient apparel for her body, and not the executors of her 
husband; and of this convenience the court must be the jadge» 
But. she sbaU not have excessive apparel: and if she takes raoi’e 
than is convenient, she sliall be taken to be an ex^utor of h^ 
own wrong. 1 HolCtt Abr. 911, of Teat. 383, 38'1. 


(w) ‘*!cc JI. I. 7l- nvfc (2). 
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> it' th&hnsband deliver to his^^iie to 

m^ea gartncnt, and dieth; 'ahliou^i tlia^-this \vas *ii'oC lAflde 
int6 a garment in the life of the husband, ye^ fKe‘wif#<sha]I hav^ [ 306 ] 
this, and nut the executor of the husband ,* inhsmut^. if it>%aS 
delivered to her to this int^t: but {igaiti^ the of-the 

husband, tlu: wile shall have no more apparel thmi is cdUV^l^nt. 
lliolTs ^r, 9\1. - V »« 

But in the case of Hastings and DmtglaSy H. 9 OSkz. A' cludb 
of diamonds and pearl, worth 370/., usually worn t^y Sir John 
Davis's wiie, who was daughter of the'^rl of CaStlelwven, bein||^ 
by her husbfind’s will devised front her; Berkeleg'ixn^ Jones w’ere 
of opinion, that she being tlie daughter of a nobleman, and 
permitted to use them frequently as ornaments of her person, 
and tliey being convenient for her degree, she should have them 
as her paraphernalia; and when tliere are not debts to Ite paid 
(as it (loth not appear th^tt there are any in tliis case),'she shall 
have them against the executors or administrators of her husband, 
and th.e buwand cannot dispose of them from his wife by his 
will; but instantly by bis death, the possession of them l)eing in 
ihe wife’s custody, the property is vested in her, and the husband 
cannot give them away; for it is not reitsouable the husband 
should leave her naked of those jewels which she usually did wear, 
and are fit according to her culling to wear. But Richardsori eXiA 
Crokc were of opinion, that the will was good, and that she may 
not take them contrary to the devise; but if the husband had not 
made his will of them, but had left tlicm to tlie disposition of the 
law, and the qu^tion had been betwixt the executor or ad¬ 
ministrator and the wife, where there lie not any debts or legacies 
to be paid, or where there lie assets to pay all debts and legacies 
besides those jewels; there, peradventure, the law will allow her 
to take, and to enjoy them as her paraphernalia. Cro. Car. 348. 
\RoirsAbr.9n. 

But in the cfisc of Carey and Appleton^ M. 26 C. 2., the 
husband devised the jewels, which were the paraphernalia of the 
wife, and died: They were decreed to the wife. 1 Cha. Co. 240. 

And by Maccle^eld lord chmiccllor: Bona paraphernalia are 
not devisable ;.by the husband from>the wife, any more than heir¬ 
looms from the heir: so that the riglit of the wife to her para¬ 
phernalia is to be preferred to that of a legatee. 1 P. Will. 730. 

But it is said, that hona paraphernalia shall not Ixi rctaincKl 
by wife against debts. And in the case of istidA)S and Stubbs, 

H. 31 C. 2., it was held, that where the real estate is chargeal^e, 
together with the personal, for the payment of debts, and tlie [ 307 ]} 
personal estate is deficient, the hona paraphernalia shall be liable 
before the real estate sliall come in. Cha. Ca. Finch. 415. (7) 


(7) So in Greyv. Grey^ Lord Nort. MSS. 2 Swanst. 72^. Ap.602., 
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SQiUjBE* Inveafacftt^ ^ 

But in. tlie cose of Tipjnng and Tipping^ M, i^U hy Mac- 
cUnAeld lord dianeellor: JSom parapherrwlia are liable to debts 
ia. mvour of creditors only, and not in favour of die heir at Ihw. 

1^. i 

And .if,creditors pf the tei^tor by judgment take the jewels 
after 1^' d^th« jn (^xecutioii) when the heir, or executor, or 
trilstees, have oilier .assets sufficient to pay such debts; this is a 
defaidt in the trustee, which the widow ought not to suffer as 
to her Z*ona 2 P. 80. 

And in Nortiiey and N&rtlwyi. Dec. 6, 1T40, lord Hardwicha 
said, that the late cas« have gone so far in the point of para¬ 
phernalia, tluit they have considered a wife in tlie nature of a 
creditor, and as having a lien upon real estate. Though the 
jewels in the present case were worth 3000^., yet (he said) tlie 
value makes no alteration: and that there are several cases 
where tlicre have been debts standing out against the husband, 
and yet the wife has been admitted as a creditor to the value of 
the paraphernalia, even upon trust estates created ‘for* payment of 
debts. 2 Aik, 78, 79. 

And in the case Jncledon and NortJicotey Mar. 2, 174'6, it 
was said by lord Hardivicke^ that wliere there is a trust estate, 
charged with payment of debts, which is sufficient for that pur- 
fa^, she may come round upon the trust estate to be reimbursed 
to the value of her paraphernalia, if the personal has been ex- 
liausted by her husband’s creditoi-s. And so it hath been deta*- 
mined in several cases. 3 Atk, 438. (a;) 

And in Snehon and Corhef, June 16, 1746, where the question 
was, whether paraphernalia shall be liable to the payment of 
simple contract creditors and legacies; lord Hardwickc said, 
at law, where tlie husband dies indebted, the w’idow cannot 
have her paraphernalia; but this court doth not determine so 
strictly: for if the personal estate hath been exhausted in pay¬ 
ment of specialty creditors, slie shall stand in their place as to 
so much upon the real assets of the heir at law; for she has a 
])rior right, and a superior one to legatees, who take only from 
die liouniy of die testator 3 Atk. 369. 

[ 308 ] Also if an husband pledges the wife’s paraphernalia, and dies 
leaving a sufficient estate to redeem the pletlge and pay all his 
debts; she shall be intided to have it redeemed out of the hus¬ 
band’s personal estate.-But die husband may alienate the 

same in his lifetime. 3 Atk. 394, 395. 

Also where a daughter’s portion was to be paid out of her 


the title to paraphernalia was not allowed to prev?ul against a son 
claiming for the benefit of creditors; and oji such a claim the court 
cannot consider the quality of the party. 

(a*) See Boffifhm v. Pn^kurst. 1 Bro. C. 



f(tt&^9<pe3i9Qtial estate; die court ^uld liot Allow the widow to 
retun her pttraphemalm. Vha,Ca,FiTwhi\^^. 

And wlipre by nhorria^e articles it was agreed, that tile' wife 
should have no part of the lui.sl)and’s personal estate^ -but whnt 
he sliould give her by his will; dA#as deolated by the\court< that 
titis bars her of Iter paruphernalia, and from jewel^glven to licr by 
her husband in his lifetime. 9 8S. (y) '4- 

Yet notwitlistanding all that hatli been «aid, df we shaU re¬ 
spect what liatli been used and observed, sncli hath ever Iwn 
the general and ancient custom or rather courtesy of the province 
of York, as thereby widows have l>een tolerated, to reserve to 
tlicir own use, not only their apparel, and a convenient bed, 
but a. coffer with divers tilings therein necessary for their own 
persons: which things have been usually omitted out of the in¬ 
ventory of their deceased husband's goods, unless peradventurc 
the Imsband v/as so far indebted, as the rest of In‘s gootls would 
not suffice to discharge the same; in which case die wife's jewels, 
chains, and borders, and such like, being tilings of decency or 
ornament, and not of necessity, have been usually prized and 
put into the inventory amongst other goods of die deceased, 
towards tlic payment of his debts; and so they ought to be. 

Swin> 492. 

17. Goods to which die husband is intitled in riglit of his Wife’s 
and as atlministrator to her, arc not to be put in die inventory 
after her deadi; but things wliicli are in action must be put in. 

Swifu 422. God. O. L. 153. 

In the case of Sir John St. John, T. 15 Cka.., the lady C. was 
possessed of divers leases, and conveyed them in trust, and. af¬ 
terwards married with A. B. The lady received llie money upon 
die leases, and with part of the iiioney lioiight jcw’els, and other 
part of the money she left and ilied. A. B. takes letters of 
administration of die goods of his wife; and in a suit of the ec- 
clesiasdcal court, the court would have compelled liini to have 
given ail account of die jewels, and for the monies, to have put C 309 ] 
them into the inventory. But the opinion of the whole court of 
king's bench w’as, diat he should not put them into llic inven¬ 
tory ; because the property of the jewels was absolutely in him 
as husband, and he had them not as administrator: but such 
things as be in action, and which lie shall have as administrator, 
he shall be accountable for, and dicy shall be put into the inven¬ 
tory, And for the money received upon trust, it was resolved 
dittt die same was l!ie money of the trustees, and the %^ ife hud 
no remedy for it but in equity; and therefore the liusimnd shall 
have it as administrator. And in that case it was resolved, that 
if a woman do convey a lease in trust for her use, and afterwards 


(;/) S. P. Reed v. SnelK 2 Ath. 642. 
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in siid> Q«8e it ii^ not in tbe po<w^ vfrtfc'nr'li^|fl r i>fc9 to 
dispose it; and if the wife die, the husban^fibaH net 
Jl^.44. Stoin, a, 4i2S, « '"f 

18. By the aforesaid, constitution of Othobon, the^nve^ttny 
shall be inode in the presence of some credible persons, ^lo 
^lall compefentlf/understand the value of the deceaseds goodM : ^ 
it is not sufficient to make an inventcnry,.unless tlie goods therein 
contained be particularly valued and appraised by some honest 
and skilful persons, to be die just value thereof in their jn(^ 
inents and consciences; that is to say, at such price as die some 
may be sold for at that time. jS’tcm. 425, 426. 

But as to die value of die goods upon the appraisement^ it is 
not binding, nor very much regarded at the common law; fon 
if it is too high, it shall not be prejudicial to the executor or 
administrator; and if it be too low, it shall be no advantage to 
him: but the very value found by die jury, when it comes in 
quesdon whether die executor hadi fully administered, or baA 
assets or not, is that which is binding. Stem, 426. Wera, 
83, 84. 

19. By die aforesaid constitution of archbishop Stra^drd, the 

inventory shall be delivered to the ordinary, tvWiin a time $0 be> 
af^mnt&i by his discretion, -Not arbitrarily (saith Lindwood) 

' but in a reasonable manner, according to the exigency of per¬ 
sons, things, and places. jLM. 177. 

And os the time for exliibiting such inventoiy is left to the 
discretion of die ordinary; so may he remit the making of on 
inventory, for a reasonable cause: as where it may be expe« 
client, that the quantity of die goods should not be divtdged* 
Und. 176. 

As was done in Boon’s case, July 18, 1682. Who dying pos¬ 
sessed of a large personal estate, made his eldest son executorj' 
and among other bequests, gave his second son 20.00/., to be 
paid at three several payments. The said second son toc^ out 
procc'ss against tbe elder brother, and caused him to be 
liefbre the judge of die prerogative court (where the will was 
proved) in order to compel him to bring in an inventory. But 
it appearing to the judge, diat the two first payments were made, 
and the third offered to be made; he gave sentence, that there 
was no need of an inventory at die instance of the plaintiff: 
which was confirmed by the delegates, first upon appeal, and 
afterwards upon a commission of review. Bqym. 470. (8) . 


(8) An inventory and account may be dispensed with where not 
applied for so long a period (viz. 45 years), that, ra con^tmetum 
with circunuiancez (tnd affi/davits, it affords a reasonable presumption 
of the estates having been fully administered. Bitekie-s, Bees and ' 
Bees, 1 Add. Bep. 144. But an inventory has been decreed after 13 




> > i^fHsnaefllents ^ iif««ttt<n<teB sb{£ tit>t b6 nttade 

a t« »| iiii g to^th^**<;TOWiaflticd law, >iHirtso the statute afoi'esud: 
yet) by practice of the courts, if the goods of the deceased 
^ ^ honest persons of the neighbourhood, 

and reduce into ui inventory, and afberwards said inven¬ 
tory diail be in due time exhibited before the judge who proveth 
dte will or grantctli the administration, upon Uie oatli of the 
executor or administrator, sUch inventory s^l receive credit in 
{dl causes and courts, and he that exhibiteth the same shall be 
freed from the burthen of proving the truth of the inventory, that 
is, that the deceased had no more goods; and he retorteth tlie 
proof of any goods having been omitted, upon the Iq^atary or 
other person pretending interest in tlie got^ of the decea^. 
1 Ouff/a. 344. 

By winch oadi of die executor or administrator is to be un¬ 
derstood, the oath whicli he took at the time of granting the 
probate or administration : unless the party be call^ afterwards 
to exhibit an inventory upon his corporal oath; for then be 
shall again take a specif oath of the truth of the inventory, not- 
withstanding the funner general oath that he took at die time of 
graining the probate or letters of administration. Jd, 

3^1* For sometimes it is demanded, and by the judge decreed, 
at the instance of die party having interest in the goods of die' 
deceased, that an inventory be exliibited upon the oath of the 
executor or administrator, before the issuing of die probate or 
letters of administration under seal; and dien, notwithstanding 
the frx*mer general oath had been taken for the faithful execution 
of the will or administering the goods of die deceased, and for 
exhibiting a true inventory, a spiecial oath hath been used to be 
taken, at the time of exhibiting the inventory, of the truth 
di^^f; and that, either personally, or by virtue of a commis- 
»on.. 1 Ought. 344. 

And sometimes, before the grandng, or at least before die* 
issuing the probate or letters of administradon, (instead of an 
tnvttitory of the goods of the deceased upon the oath of the 
par^,) at the request of some person having interest, the judge 
issu^ a commission Fot the appraisement and true valuation of 
the goods, rights, and credits, and inspection of the obligations, 
leases, and other wridngs and papers whatsoever, concerning the 
personal estate of the ^ceased, at the house of the deceased, or 
elsewhere, wheresoever his goods, rights, or credits remain or 
be, on such a day or days, with continuadoii and prorc^ation pf 
the time and place, as shall be needful. Jd. 

y^ra: die court- saymg, that the executor must make it as well as 
he could;- and if objected to, the length of time since he came'into 
possesskm ^ the go^ should be considered; J&nt v. Sttuv, 

9 Jan. 1793, cor. sir fV. Wgnne, hfSS. Crts. 106. 

vot. JV. / 
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Also in ihest cases, there t^allj hsue^ « moaU^ against 
other party in speciala and all others In gsneral, mth wham 
any of the go^s, rights, or credits of the deceased remw and 
be, that they exhibit or shew, or cause to be exbilnted or al^ed, 
re^iy and witli effect, to the appraisers by virtue of the oominis* 
■^n aforesaid appointed, at the Ume and place of the exception 
thereof, the aforescud goods, rights and credits of the said de¬ 
ceased, and also the bonds, leases, and other writing&and papers, 
oonceming the personal estate of the deceased, remaining or 
being with them or any of them, to the end they may be appraised 
and put in the inventory: on pain of law, and of contempt. 
1 Ouffht. 344, 345. 

And such commission being duly executed, the inventory is 
brought in and exhibited, signed by the hands of the commis- 
simiers or appraisers, or two of them at the least ; without the 
oath of the party for the truth thereof. 1 Ought. 345. 

And in such cases an inventory also is often required upon 
the oath of the executor or administrator, of such goods of the 
deceased as have been already disposed of. Id. 

But after the inventory is exhibited, a creditor sliaJl not be 
admitted to object thereto in tlic ecclesiastical court; for the 
statute of 21 Hen. 8 ., which requires the executor or adpiinis- 
trator to make an inventory, only enjoins them to deliver it upon 
oatli into the keeping of the ordinary, and tlie ordinary by &e 
said statute is required to receive the same so presented or 
tendered to be delivered. As in tlie case of Catcitside and 
OvingUm, 6 G. 3. It was moved for a prohibition to the ec¬ 
clesiastical court, on behalf of Mrs. Catchside, the administratrix. 
Tlie case was, she had been cited into an inferior ecclesiastical 
court, at the promotion of Anne Ovington, a creditor, to exhibit 
f 812 ] at) inventory. She brought one in; and the creditor objected to 
it. 'Ibere was a decree for the creditor. The administratiix 
appe^ed to the superior ecclesiastical court which affirmetf tlie 
decree. The suggestion for a prohibition was their want of 
jurisdiction. Unto which it was answere<l, on shewing cause, 
that it being' after sentence, it was now too late for a promlntion, 
imless it shall appear that diey have determined contrary to law. 
- I ■ — By lord Mxmefield and the court: It appears upon the face 
of the proceedings, that the spiritual court hath no jurisdiction. ~ 
And the rule for a proliibidon was mode absolute. 4 Bwrr^ 
1922. (9) 


(9) Again, in Henderson v. French, 5 M. 4' S. Rep. 407., the court 
held, that as the statute 21 H. 8. directed the executor, for the se' 
cori^ of creditors and legatees, to make an iovex^orj to be dowered 
to the bishop or ordinary ; and tliat no bishnp or ordinary should, 
under pain Of 10/. refuse to take it, his office was merely mmistexial 
U> receive il when tendered. If the statute hnd intended more, 



(CQlIilf*' ’©ettMg iiv liw effects. 

tibe l^Edi I. 1. e. 23. £^eeutors shall have a writ 
oT aecoont, and the same action and pi^ess in the same writ, as 
t;he testator mi^ht have had if he had lived. 

By the common law, executors should not have an action of 
accent, an account to be made to the testator, because the 
acofpnt rested in privity; for remedy whereof this action 
Rtode. But by the law of merchants, au acdon of account did 
lie for executors. 2 /ns£. 404. 

By the 4 Ed. B. c. 7. Whereas in times past, executors have 
not had actions for a trespass done to their testators, as if the 
goods and chattds of the same testators carried away in their 
life, and so such trespasses have hitherto remained unpunished; 
it is enacted, that the executors in such cas^ shall have an action 
against the trespassers, and recover their damages, in like man¬ 
ner as they whose ex^utors they be should have had if they were 
in life. 

By the 25 Ed. 3. st. 5. c. 5. Executors of executors shall have 
actions of debt, accounts, and of goods carried away of the first 
testators, and executions of statute merchants, and recognizances 
made in court erf* record to the first testator, in the same inam»er 

the first testator should have had if he were in life: and the 
same executors of executors shdl answer to other of as mucli as 
they have recovered of the goods of the first testators, as the 
first executors should do if they were in full life. 

23. By the statute of the 31 Ed. 3. sf. 1. c. 11. in case where 
a man dieth intestate, the pereons deputed by the ordinary to 
administer Ws goods, shall have an action to demaml and re¬ 
cover as executors, the debts due to the person intestate in the 
king’s court, for to administer anil dispend for the soul of the 
dead; and shall answer also in the king’s court, to other to 
whom the dead person was holdcn and bound, in the same man¬ 
na* as executors shall answer: and they shall be accouutablc to 
die ordinary, as executors be in the case of testament, as well of 
the time past as of the time to come. 

Before this act, by the common law, administrators had no 
property in the goods and chattels as executors had: nor could 
drey recover debts as executors could do; but by this statute 
they are enabled in both those respects: and farther, whereas 
by the cennmon law th^ were charged by the name of executOTs, 

it would have so said. A prohibition, therefore, lies to the consistory 
court, if it proceeds to hear exceptions to an inventory exhibited by 
pn executor. Hinton v. Paarher^ 1 Mod. 168. S.P. But the practice 
of the ecclesiastical court is to admit objections of a creditor, to an 
inventory, thopgh not to an account. Per sir PTl in 

v. :6H PrOroo. M. Term, MSS. Cos. 105., relying oh 
Cr^dtny 17*n, car. sir G. Hay. And see Ba/trMy Marshall, 
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notRr«itliey 'shall be charged by-the* na0ie>(tf admuistcsio^ 
3ib$, 4,78. - . ’ ' •' -'-f'v- 

.S4. By the 32 H. 8. e. 37.* Forasmuch as by the order of the 
common law, .the executors or administr^rs of tenants i»; fee 
simple, tenants in fee tail, and tenants for term of life, of lent 
services, rent charges, rent seeks, and fee farms, have no rn^rdy 
to recover such arrearages of the said rents or fee &riBS as ^t we, 
due unto the testators in their lives, nor yet the heirs of such 
testator, nor any person having the reversion of his estate after 
his decease, may distrain or have any lawful action to levy any 
such arrearages of rents or fee farms, due unto him in his lifetime 
as is aforesaid; by reason wiiereof the tenants of the demesne of 
such lands, tenements, or hereditaments, out of which such rents 
were due and payable, who of right ought to pay their rents and 
farms at such day and terms as they were due, do many times 
retain such arrearages in their own hands, so that the executors 
and administrator of the persons to whom such rents or fee 
farms were due, cannot have or come by the said arrearages of 
the same, towards the payment of the debts, and performance of 
the will of the said testators; it is enacted, that the executors aiul 
administrator of every such person to whom any such rent or 
fee farm shall be due, and not paid at the time of his death, dtali 
have an action of debt for all such arrearages, against the tenant 
that ought to have paid the same, or against his ex^utxnv or 
administrators; or'may distrain for the same upon the lands and 
other hereditaments chargeable therewith, so long as they cort- 
tinue in the seisin or possession of the said tenant in demesne, 
who ought immediately to have paid the said rent or fee farm so 
being l^hind, to the said testator in his life; or in the seisin or 
possession of any other person claiming the same cmly irmn the 
same tenant by purchase, gift;, or descent; in like manner and 
form as the testator might have done in his lifetime, and ^all 
for the same distress lawfully make avowry upon their mattm* 
aforesaid. § 1. 

Provided that this shall not extend to any such manor, lord* 
ship, or dominion in Wales, or in the mm’ches of the siune, 
whereof the inhabitants have used time out of mind to pay unto 
the lord or owner thereof at his first entty' into the same, ai^ 
sum for the redemption and discharge of all duties, forfeitures, 
and penalties, whereof the said inhabitants were chargeable to 
any of their said lords, ancestors, or predecessors, before his said 
entry. § 2. 

And if any man having in the right of his wife any estate in 
fee simple, fee tml, or for term of life, in any rents or fee farms, 
and the same shall be due and unpaid in the said wife’s life; Uie 
husband after the death of his wife, his executors and adminis* 
trators, may have an action of debt for the said arrearages, 



i^^^>ist*^tb6'tenaiit oi^ demesnig diot .ought to have paid the 
same, his executors or administrators, or may distrain for the 
same, »he might have done if liis wife had been Irnng, and 
moke avowry upon his matter as aforesaid* 82 H, 8. c. 37. § S.* 

And if any person shall have any rents or fee farms for term 
of life of any other person, and the same shall be due and un* 
paid in tbe^life o£ such other person, and he diethj then he to 
whom the'same was due, liis executors or administrators, may 
have an action of debt against the tenant in demesne, that ought 
to have paid the same when it was drst due, his executors and 
administrators; ex may distrain for the same upon such lands 
and tenements out of which the said rents or fee farms were 
ksiung and payable; in like manner and form as he might have 
done, if such person, by whose deatli die aforesaid estate in the 
said rents and fee farms was determined and expired, had been 
in fall life; and the avowry for the taking of the same distress 
to be made as aforesaid. § 4. 

And by the statute of the 11 G. 2. c. 19. Whereas where 
any lessor or laudlonl, having only an estate for life in the 
lands, tenements, or hereditaments demised, happens to die 
before or on the day on which any rent is reserved or made pay- 
such rent or any part thereof is not by law recoverable, by 
the executes^ or administrators of such lessor or landlord ; nor is 
the person in reversion entitled thereunto, any other than for the 
Use uad occupation of such lands, tenements, or hereditaments, 
from tile death of the tenant fur life; of which advantage liath 
bem often token by the under-tenants, -who thereby avoid paying 
any thing for the same: for remedy thereof it is enacted, Uiut 
where any tenant for life shall happen to die before or on the 
day which any rent was reserved or made payable upon any 
drause or lease of any lands, tenements, or hereditaments, which 
determined on the death of such tenant for life, tliat the executors 
administrators of such tenant for life shall and may, in an 
action upon the case, recover of anil from such under-tenant 
or under-tenants of such lauds, tenements, or hereditaments, if 
such tenant for life die on tiie day on which the same was made 
payable, the whole, or if before such day, then a proportion of 
such .rent, according to the time such tenant for life lived of the 
last year, or quarter of a year, or otlier time in which the said [ 315 ]] 
rent was growing due, as aforesaid ; making all just allowances, 
or a prc^rtipnable part thereof I'espectively. § 15. 

25. An executor may sue another in the spiritual court in what 
touching the testator^s gtxxls, in this case, viz. if a man devise or courts eo be 
bequeath corn gi*owing, or goods, unto one; and a stranger will 
not sufier the execuUnr to perform the testament; for tliis l^aty, 
he di^l sue the sU'auger in the spiritual court, 18. 

Btit if a man lake from the executor or administrator the 
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go(x£i of the deoe^ised* for dtis diey ntust thu^r aedcHl of ire»- 
paSB, and not sue in the spiritual court: for they c«anot sne for 
ihe goods of the deceased in a conn eedesiastica], but M die 
common law. 5totA. 18. lOMod.2\, 

Also tenants may be sued at the common law by executors or 
administrators for rent behind, and due to the testator ot in¬ 
testate in his lifetime, or at the time of his death; ai^ they may 
for the same distrain the land charged with the rcnt. ^iS'ttun. I 81 . 

S 6 . All the executors do represent the person of the testator, 
and therefore they must all join in suit against others; and in 
suit by others they must all be made defendants, or at least so 
many of tlicm as do administer: for though executors tliemselvcs 
must take notice by the will how many executors there be, and 
must frame their suit accordingly, creditors and strangers need 
not take notice of any more tlmii do administer, And execute the 
office of executor. fVent. 95. M 

T, 6 Ja, Smith and Smith, The mother and her s^, an 
infant, were made executors, and administration was granted to 
her during the minority of her son: she married again, and then 
her husband and she as executi'ix brought on action of debt 
against the defendant, who pleaded in abatement that the infant 
#as not named; and upon a demurrer to that plea, it w^ held 
that the plea was good: but if it had been set forth specially in 
the declaration, that there was another executor under age, 
though not joined in the action, it might have been otherwise. 
Yeh), 130. 1 BrotimL 101. 

37. If one executor refuse to undertake the executorship, thm 
is tlie other executor to be admitted alone, and may execute the 
will, or commence any suit or be sued alone, as if no other had 
been named executor. But if he alter his mind, and afterwards 
become willing, then (his former refusal before the ordinary not- 

f 816 3 withstanding) he may join with the other executor who proved 
the will; and if he release any debt due to die testator, me re¬ 
lease is as sufficient, as if he had never refused. Which is to 
be understood, if he released before judgment; but after judg¬ 
ment, being no party to the suit, he cannot acknowledge sa¬ 
tisfaction, D^use he was not privy to the judgment. Swin, 825. 

And where there are seve^ executors, and one of them re¬ 
fused! before the ordinaiy, and the rest prove the will, he who 
refuseth may administer when he will, and therefore di^ who 
proved it ought to name him in every acdon; but if they all 
refuse, and the ordinary giunts administration to anodier, then 
it is too late; for in such case they cannot afterwards prove the 
will. 9Cb.38. ffensloin^s esse, {z) 

38. Co-executors being in law but as one person, ther^bre 
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( 5 ^) Vide ProbaU. 10 



(IXHfiUk- <Settmg)in4He 

the act of one^is the act of them and die passion of oba 
acdoOfited the posies^n of all, and the payment of debu by or 
to one of them is the payment of or to all of them, and. the sale 
or gift of the testator’s goods by one is the sale or ^ of all ; and 
likewise a release before judgment of one of them, is a rdease 
of all. Swin. [See 2 Te#. 268.] 

. But it is not so with etdministrators: for they hare but one 
authority given than by the bishop over the go^s ; whicli au-' 
thority beiag given to many, is to be executed by all of them 
joined together. Ijord Bacov^s Tracts^ \ Atk.AiQ(i. 

Ako one executor shall not be charged with the wrong or 
devastavit of his companion, and shall lie no farther liable than 
for the assets which came to his hands. And therefore where 
an action was brought against two executors, and the juiy found 
that the two and another were made executors, and tliat the third 
wasted the assets to tlie amount of 600/. and died, and that only 
16/. came to the hands of tlie two otliei^; the court held, tliat 
they should be chaigcuble for no more than the 16/.: 6>r tliut it 
was the testator’s folly to trust such a person, which must not 
turn to the prejudice of the other executors. 2 Bac. Ahr. 395. 

29. R^ulorly, one executor cannot sue another of his co¬ 
executors, touching any thing relating to his testator’s will, or 
dial is widiin the power, interest, duty, or office of on executor. 
2 Bac, Air, 396. (o) 

Bat if the residue of the personal estate, after debts and lega¬ 
cies be devised to both the executors, one of them may sue the 
otlier in the spiritual court for a moiety: for tliis is in the nature 
of a gift or l^acy to him, and he may bring trespass against the 
other executor if be takes it out of his possession, or detinue if 
he detains it from him. 2 Bac. Air. 396. 

Or, in such case, he may have relief in equity. 

80. It scemeth to lie now settled, that where a man maketli 
two executors, and deviseth to them the residue of Ins goods after 
debts and legacies paid, and one of them dietli, that the survivor 
shall have the whole. 2 Xec. 209. 1 Vcni, 482. 

So where a man devised all the rest and residue of his 
chattels, and personal estate, to two persons, their executors and 
administrators,. and one of tliem died; on a bill brought by bis 
executor against the surviving devisee, it was lield, that the sur¬ 
vive should take the whole to his own use, and sliould not bo u 
trustee as to the moiety for the representative of him wlniis dead ; 
and tiiat diey were to be considei^ as joint-tenants, whei’e sur- 


(a) But if a debtor make his creditor and another person exc» 
enters, and the creditor abstain from proving the will, or ac^g as 
executor, he may maintain an action against the other for his debt 
due by the testator. Rawlinson v. Sfiaw^ 8 T* Rep. 557* 

7j 4 


m 

maj do 
wbat all 
may do. 


One cxocu- 
tor cannot 
bue another. 

C 317 ] 


Co'Cvof- 
tur dying. 


atf 


Eiecotoror 
admlnistra* 
tor Ml 
executor. 


[ 318 ] 


yivanhi{^ t^eB‘•plac^ laft veil in cases oS diattds as^la caKB^of 
ialieritaitoe. 1 Abr. Ca* JSq, ^48. IS Fes, 298. (“- u ■ 

' &1. The executor of an executor (where there is no-jottK exe¬ 
cutor) is executor to the fust testator, and hath right to aU the 
profit, and is liable to all the charge tliat the first executor kadv 
or was sub^t unto. But the one testator’s ^x)da not 
stand charged for the other testator’s debts, Imt eac^ ibr his own. 
j!ru;m. 329. i 

If two be appointed executors, and the one xnakedi his tei^- 
ment, wherein he nameth his executor, and dieth, his co-«xect)tor 
surviving; in this case, the executor of the execute is not to b& 
joined with the executor surviving, neither in the execution of 
die will, nor in suits or actions. And if the executor of the'exe- 
cutor have any goods or chattels in his hand, which did belong 
to the first testator, die executor of the same testator surviving 
may have an action against the executor of the executor for the 
seme : for the power of the executor who died first was deter*- 
mined by his deadi, the other then surviving. 324, 325^ 

Swinlmme says, the executor of an executor cannot sell the 
land of the first testator. Swin, 329. 

But in the case of Bolls and Masonf T. \0 Ja., w'here the 
devise was, that the executor should sell, it was held, that the 
executor of the executor might sell, though not in being at the 
time of the devise. 2 Brouml, I94i. 

So in die case of Garfoot and Garfoot, M. Id C. 2. Lands 
were devised to be sold by the executor. The executor died. 
The youngest children, for whose benefit the sale was ordered, 
preferred a bill against die heir. The heir demurs; because it 
was but an authority in the executor, which is dead widi him. 
But the demurrer was overruled. 1 Cka, Ca, 3d. 

But the administrator of an executor is not liable: as in the 
case of Thicker ami Towels M. 9 Cr. 2. There was a libel in dm 
^ritual court for a legacy. The defendant pleaded that it was 
a l^acy given by the will of the testator, whose executor is dead, 
and be the defendant Is administrator of the executor, and there* 
fore is not liable for die legacies. Which plea the spiritual 
court refused, and therefore he applies for a prohibition.-—By 
\onX Hardimeke justice: No doubt but the spiritual court 
hath a general jurisdiction in suits for legacies; but the question 
is, whether they have in this suit os it is now brought. And X 
think they have not. For if an executor dies intestate, diei% is 
no privity between his administrator and the testator; and in 
ord^ to condnue the privity, there are administrations de bonis 
non granted, which is the constant course. Now here is a suit 
against the administrator of the executorj who is not administrator 
de bonis non of the fimt testator: so that tlieic is no privity. But 
it is said, that here is what amoivnts to an ;dlegntion that this 





adraiiB^iator was possessed of the te^ator’a^-gOods, imd. so may 
be charged as executor of his own wrong, Thatdo^ not appear* 

But sa|^)ose it had been so^ that would;xiot be abound Co main* 
taha this suit, but in that case there should be on administrator 
db ihonta non set up, and he might then call him to oir account 
in a CDttit of equity : for the ecdesiastical court has only juris* 
dictson CD compel the immeduUe representative of the testator or 
intestate to administer, and has power to grant probate, and to [ 319 ] 
commit administration. But when they have done tliat, tlieyare 
funeti i^iciOi and have no ftiither jurisdiction, but to call tlie 
executor or administrator to account. — And a prohibition was 
granted. Ceises in the time of Lord Hardwicke^ 185. 

32. If administration is granted to two, and one dies, yet the Adminis. 
administration doth not cease; for it is not like a letter of attor- 
ney to two, where by the death of one tlie authority ccaseth; 
but is ratlier an office; and administrators are enabled to bring 
actions in their own names; they come in the place of executors, 
and therefore the office survives. {^Adams Jiuckland,'] 2 P^ern, 

514 . ( 1 ) 


33. When an administrator hath judgment and diclh, his 
«ecutors (ns such) may not sue execution of the smd judgment; 
for none shall have execution of tliis judgment, but he who ^(dl 
be subject to the payment of the debts of the first intestate. Bru- 
denePs case, 5 Co. 9. 

84. By the statute of the 17 C. 2 . c. 8 . Where any judgment 
after verdict sliall be had, by or in the name of any executes 
or administrator; in such cose an administrator of goods. not 
administered may sue forth a scire facias, and take execution 
upon such judgment. 

35. By tlie statute of the 9 JSd. 3. st. 1. c. 3. In a writ of 
d^t brought against divers executors, they nor any of them 
shall have but one essoin before appearance, tiiat is to say, at 
the summons or attachment; nor after appearance, tlicy shall 
have but one essoin, as the testator should have liad: so that 
all the executoi’s do represent tlie person of the testator as one 
person. 

And though the sheriff do answer at the summons, that some 
of them have notliing whereby he may be summoned; yet there 
shall be an attachment awarded upon them. And if the sheriff 
answer, that he hath nothing whereby he may be attached; the 
great distress shall be awarded, so that at the great distress re-* 
turned upon them, he or they that do first appear in the court 
shall answer to the plaintiff. And although some of them have 
appeared in the court, and make default at tlie day that great 
diatress is returned upon tlie other; yet nevertheless he or they 
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( 1 ) S. C. 1 Atk. 4-60. But see Joexh v, Hartland^ ■^.2^5. ncte. 
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Bhall be pnt ta aaswer that appeared at the great distrett 
returned. 

And !n case tlie judgment pass for the plaindfT; he shall hs^e 
his judgment and execution against them that hare pleaded ae> 
cording to the lavr heretofore used, and against all other named 
in tlie writ, of the goods of the testator, as well as if tliey had 
all pleaded. And it is to be understood, that if any in such case 
will sue according to the law that hath been used heietolbre, he 
may freely do it notwithstanding this statute. 

36. In all actions brought by execntore or administrators, 
upon contracts, bonds, or other things made to the deceased, 
or for goods taken away in his life, they shall pay no costs by 
any statute. Law of Lx. 462. 2 Bac. Abr. 446. 

That is to say; costs by the common law are not given in any 
case : and executors and administrators are not comprised within 
the several statutes which in order to prevent vexatious suits'do 
require other persons to pay costs in like cases; for exeenton; 
ana administrators cannot so well he supposed to intend vex¬ 
ation, seeing that they sue only in the right of another; and have 
not periiaps so perfect a knowledge of tlie matter as their testator 
or intestate would have had if he had lived. But as they are 
not to pay costs, so on the contrary they are not to lx; allowed 
costs ; because they are supposed to reimburse themselves any 
chaiges or expences they may have been at, in the account of 
the testator’s or intestate’s estate. 2 Atk. 108. 

So also an executor defendant shall pay costs; and the judg¬ 
ment is, of the goods of the testator, if there ore sufficient: if not, 
of the executoris own goods. Also when he is defendant, and 
there is judgment for him, he shall have his costs. 1 Bac. Abr. 
517. 2 Bac. Abr. 446. 

If. 12 G. 2. Marsh and Yellowty. Wlien an executor must 
declare as executor, he shall pay no costs: but if the cause of 
action arisetli in the time of the executor, and is therefore a 
matter within his knowledge, and for which he may declare in 
his own right, and need not to declare as executor; he shall 
be liable to pay costs. Sitr. 682. 1106. 

So where the thing in dispute is matter, not of fact, but of 
law, and consequenuy as much witliin the knowledge of the ex¬ 
ecutor or administrator as of the testator or intestate; it hath 
been adjudged, that whei’e judgment is given against the execu¬ 
tor or administrator upon demurrer, they shall pay costs. As 
in the case of Lrazer and Moore^ E. 1720. Bill by an adminis¬ 
trator : Tbe defendant demurs: and tlie demurrer is allowed; 
and the bill is dismissed with costs; and so said to be the 
constant course in equity, by the whole court of exchequer. 

63. 

3 O. EUMf against Clnash and others. TTicre Avere three 

20 
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eacecutors, one of which save a ^warrant-of attorney to confer a 
jadgment {gainst hirns^f and his co-executors; pursuant to 
which a judgment was entered against all the executors of the 
goods of the testator for the debt, and against the executor who 
gave the warrant of his own goods for the costs. Upon moUon 
to set this aside, it was lield to be ill; for executors may plead 
different pleas, and that which is most for the testator’s ad¬ 
vantage shall be received. And the judgment was set aside. 
Str, 2(L 

1 G. 2. Crvichjkld and Scotia Tlie question was, whether, 
in an action by an executor, the defendant should be allowed to 
bring money into court. And on consideration, it was held he 
might; and that the effect of it would be, not to make the exe¬ 
cutor pay, but only lose his subsequent costs. And the same 
was allowed in the case of Baker and TurherviUe^ M. 3 G., 
Str, 796. 

T, 7 G. 2. CaeweU and Noi'man, An executor brought error 
of a judgment after a devastavit; and the court held, he ought 
to pay costs on affirmance. Sir, 977. 

H, 4 G. 3. Harris and Jones, On a question, whether an 
executor should be permitted to disciYntinuey without payment of 
costs. For the plaintiff executor, it was urged that an executor 
should not pay casts in any instance excepting one, namelV) 
where he liatl brought an action as executor, which he mi^ht 
have brought in his own name. But by the court: 'I'he giving 
an executor leave to discontinue, is matter of discretion in the 
court: and they ought not to give him such leave, in any case 
where he hath knowingly brought his action wrong, unless he 
will consent to pay costs. Bur. Mans/. 1451. 

Also on a judgment of non prosequitury fiir the executor’s wilful 
delay, he shall pay costs. Bur, Mans/. 1584. 

{^Higgs v. Wwrry^ 6 T, Rep. 654.] 

But he shall not pay costs on a nonsuit, lb, (h) 


(by If an executor or administrator bring trover, stating the con¬ 
version after the testators or intestate’s death, and fail, he must pay 
costs. Bollard v. Spencer^ 7 T. Rep, 358. But where the plaintiff 
sued as administratrix on a breach of covenant, subsequent to the 
death of her intestate, and judgment against her on demurrer, it was 
held that she was not liable to costs. Tattersall v. GrooUy 2 B<a, 4* 
Put, 253. And where the plaintiff sued as executors in covenant 
against the lessor of their testator, for not providing timber for the 
repair of the demised premises, upon a demand made by the plaintffig 
after the death of their testator; court of K. B. also Held, that they 
Were not liable to costs of a judgment as in case of a nonsuit, inas- 
nuich as though the breach happened in their own time, could 

only declare as executors imun the contract made with their testator. 
Cooke V. Zucos, 2 Bade Rep. 395. No costs can be awarded on 
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Executors ^are sometimes decreed to pay costs in 
where they have acted improperly, tmd have been d^reed to 
pay interest for the money of the testator kept longer in tHeir 
hands than was necessary* LitUehailes v. Gascoi^y 3 Bra. 
a C. 73. 

If die question be, in what right an executor ought to have 
sued, the rule seems to be that if the goods when recovered are 
assete in his hands, he ought to sue in his representative capa^ 
city. 3 T. Rep. 281. 

Bankruptcy does not take away an executor’s right to the 
executorship ,* but in order to secure the effects for the creditors 
and I^atees, tlie court of chancery will appoint a receiver, to 
whom the assignees of the commission shall account for what 
they have received of the testator’s goods. Ex parte Ellis, 1 Atk. 
101. Or will admit the bankrupt a creditor agmnst his own 
estate for what lie claims as executor, and order the money to 
be paid into the bank. Ex parte Leeke, 2 Bro, C, C* 596. Ex^ 
cepting such beneficial interest as vests in tbe bankrupt himself. 
Robinson v. Taylor, ib. 589. Where the bankrupt^and another 
were executors of a creditor of the bankrupt, the court permitted 
the eo-executor to prove the debt under the commisskm, and 
ordered tlie money to be paid into the bank, altliougli it ap¬ 
peared that tlie wUl was contested by the bankrupt in the'eede-r 
siastical court, on the ground of a former will, by which he was 
s<^e executor and residuary legatee; and it was ol^ected that 
administration might be had pendente lite, Ejx parte Shakeshafi, 
3 JSro. C. C. 198. 

VL Of the payment of debts by executors or adndrns^ 

trators, 

1 . By the statute of Magna Cluiria, ch, 18. (which lord Coke 
says is in affirmance of the common law), Where one indebted 
to the king shall die, the king shall be first satisfied for his debt,, 
and the residue shall remain to tlie executors to perform the 
testament of the dead: And if iiotliiiig be owing unto the king^ 


prohibition against executors, against whom judgment was obtained 
on demurrer upon a question, whether they were entitled to a general 
or limited probate. Scammcll v. Wilkinsojti 3 East's Rep. 202. The 
court/if C.B. set aside a judgment and warrant of attorney given 
to secure an annuity for a defect in the memorial, without cost^ 
because it was the case of an executor. 1 Bos. 4' Pul. 3S5. But 
where the plaintiff sued as administrator upon a contract made with 
his intestate, and assigned by him to J. S., for whose benefit the actidh 
was brought, a verdict being found for the defendant, the cbkrt 
jnade.an order for the plaintifi’ to pay coLts. Comber v. HardeasUe, 
3 Bos. Pul 115. 
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^thecbatteU'^hali go to the use of the {saving to his vlfe 
and children their reasoDtd}Ie part). 

X^n which, lord Coke says, three things are to be observed: 
l>'.That the king by his prerogative shall be preferred in satis¬ 
faction of his debt by the execuioi’s, before any other. 2 . That 
if the ^ccutors have sufficient to pay the kiiig^s debt, the heir 
that is to bear the countenance, and sit in the seat of his ancestor, 
or any purcliaser of his lands, shall not be diarged. 3. If 
nothing be owing to the king, or any other, all the chattels shall 
go to die use of die dead, that is, to his executors or adminis¬ 
trators, saving their reasonable parts to the wife and children as 
a&resaid. 

And by a constitution of Othohon: Since the uncertainty of 
death often deprives men of the opportunity of making their 
last wills, human piety acteth mercifully towards the deceas^, by 
distributing their goods lo pious uscs^ so that they follow and 
help them, and propitiously intercede for them with the heavenly 
Jndge; therefore wc, by our approbation confirming die pro¬ 
vision heretofore mode (as it is said) by ihc prelates of the king- [ 323 3 
dom of Engluid, with the approbation of the king and barons, 
donceming the goods of such as die intestate, do strictly forbid 
prelates and nil other w hatsoever, to take or seize the goods of 
intestates, cemtrary to the provision aforesaid. Athm. 121. 

. Which provision Jo4n of Athon understandetli to be that which 
is made by the statute of 13 lA. 1. c. 19., but diis cannot be 
for this constitudon was made seventeen years before that 
statute. Gibs, 4-78. But the provision meant seemeth plainly 
to be the aforesaid statute in the Mmjna Charta. 

And by a constitution of archbishop Stratford it is ordered 
thus: Forasmuch as it happened! sometimes, that persons dying 
intestate, the lords of the fees do not permit the debts of the . 
deceased to be paid out of their moveable goods; we do decree, . a 

that none shall henceforth do the same, on pain of the greater 
excommunication. Lind. 171. 

2. By the statute of the 31 ^.3. .9^. 1. c. 11. The persons Eiecutore 
dented by the ordinary to administer the goods of intestates, 
shml have an ^tion to demand and recover, as executors, the * 
debts due to the person intestate, in the king’s court, for to admi¬ 
nister and dispend for the soul of the dead; and shall answer also 
in the king’s court, to other to whom the said dead person was 
Holden and bound, in the same manner as executors shall ai^ef. 

And they shall be accountable to the ordinaries, as executors be 
in the case of tesmment, os w'ell of the time past as the tim^ to 
aime. 

,ilut before this act, action laid by the common law, against 
the deputies or committees of the ordinary, by the name ^ ex- 
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ecoioesi but not by the name of administrators until thk 
9 Co. 39. 

By the statute of the 30 C. 2. c« 7. Hie executors and admi¬ 
nistrators of any person, who, as executor in his own wrongr or 
administrator, smul waste or convert any goods, chattels, estate, 
or assets, of any person deceased, to his own use, sh^l be liable 
and chargeable in the same manner as their testator or intestate 
would have been if he had been living. 

And by the statute of the 4 & 5 IK c. 24. Forasmuch as it 
bath been a doubt wliether the said statute of tlie 30 C. 2. did 
extend to the executors and administrators of any executor or 
administrator of right, who for want of privity in law were not 
)3efore answerable, nor could be sued for tlie debts due from the 
first testator or intestate, notwithstanding that such executors or 
administrators had wasted the goods and estate of the first tes¬ 
ter or intestate, or converted the same to their own use; it is 
[ 824 3 hCTeby declared, that all and every the executors or administra¬ 
tors of such executor or administrator of right, who shall waste 
or convert to their own use, goods, chatt^, or estate of thefr 
testator or intestate, shall be liable and chargeable in the same 
manner as their testator or intestate sliould or might have been. 
§ 12 . 

Dr, Swir^me says. If a testator by his testament doth dbarge 
his executor to pay his debts, the creditors in respect of sucli 
cbaige may sue for them in the ecclesiastical court. Stein, 19. 

But this (as it seemeth) must be understood, where there are 
special words in the will so directing it: as if the t^tator leave 
to his creditor such a sum in lieu and satisfaction of his debt, 
or the like: otherwise, the suit must be (as for other debts) in 
the temporal courts. 

Devisee or 3 . By the statute of the 3 c. 14. Whereas it U not reason- 
oWe or just, that by tJie. practice or contrivance of any d^ors, their 
liable. CTedUoTS skovld be defrauded of their just debts: and neverthelets it 
hath often so happened, that where several persons having by bonds 
or other specialties Itound themselves and their heirs, and have c^er- 
toards died seLsed in fee simple of and in manors, messuages, lands, 
tenements, and hereditaments, or had power to dispose of or charge 
the same by their wills or testaments, have [to the defrauding of 
such their creditors) by their last wills or testaments devised the same, 
or disposed thereof in such manner, as such creditors have lost their 
said debts (2): for remedy of which, and for the maintenance oTjust 

. (^2) At common law the devisee was not li^le to debts, the descent 
being broken; and the rule of equity before that statute did not 
differ from the rule of law, unless under particular circumstances. 
The court oi' chancery had often attempted to moke a devised estate 
liable to specialty debts, but was not able to come at it, which occa- 
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Upright deaju^y it is enacted, that tUl wills and testaments^ 
Uhntauons, dispositions, or appointments, of or concerning any 
manors messuages, l«ids, tenements^ or hereditaments, or of 
any rent, profit, term, or charge, out of tlie same, whereof any 
person at the time of his decease shall be seised in fee nmple in 
possession, reversion, or remainder, or hath power to dispose of* 

.tile same by his last will and testament, shall be deemed and 
taken (only as against such creditors as aforesaid, dieir heirs, 
successors, executors, administrators, and assigns) to be fraudulent, 
and clearly, absolutely, and utterly void, frustrate, and of none 
.effect; any pretence, colour, feigned or presumed consideration, 
or any other matter or thing to the conti'ary notwithstanding. 

SJV.c. 14..§2. 

And in the cases before mentioned, all such creditors may 
have and maintain actions of debt upon tlieir bonds and spe¬ 
cialties »igainst the heir at law of the obligor and such devisee 
jointly; and such devisee shall be liable and chargeable fm* a 
false plea by him pleaded, in the same manner as any heir should 
have been for any false plea by him pleaded, or for not confessing 
the lands or tenements to him descended. § 3. 

Provided, that where tliere shall be any limitation or ap- [ 325 ] 
poinimcnt, devise, or disposition, of or concerning any manors, 
messuages, lands, tenements, or hereditaments, fur the raising or 
payment of any real and just debts, or any portions or sums of 
money for any child or cliildren of any person oilier tlian tlte 
heir qX law, according to any marriage contract, or agreement 
in writing, bom Jide made before sucli marriage, the same slioll 
be in full force: and the same manors, messuages, lands, tene¬ 
ments, and bercdiuimciits, shall be lioldeii and enjoyed by every 
such person, his heirs, executors, administrators, and assigns, for 
whom the said limitation, appointment, devise, or disposition 
was made, and by his trustee or trustees, tlieir heirs, executors, 
administrators, and assigns, for sucli estate or interest as shall be 
so limited or appointed, devised, or disposed; until such debt or 
portion shall be raised and paid. § 4. 

And whereas scv^al persons being heirs at law, to avoid the 
pa 3 rment of such just debts, as in regard of the lands dest^nding 
to them tliey have by law been liable to pay, have sold, aliened, 
or made over the same before any process was or could be issued 

sioned the statute. Gorton v. Hancock^ Ridgw. Co, t. Hard^, 312. 

Specialty creditors on a devise for payment of debts must come in 
under the will. Diet, per L. Ch. in IJowse v. CJtapmany 4 Ves» 544. 

A direction in a will to pay simple contract before specialty creditors 
is not void, being within the exception in the statute. MiUar v. 

■Horton^ Cocp.Ch, C*45. When there is a devise to trustees, and 
the first tmst is for payment of debts, it takes it out of the statute. 

■Ectrl Both v. Bari ^ Bntdfbrd, 2 Ves. 586. 
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out ^^nst them > it is euacted, that in aU eases wtea .m^ 
h^r at lav shall jbe liable to pay the debt of his ancestor, in 
regard of any land^ tenemen:te, or hereditaments, descending to 
him, and shall sell, eliene, or make over the same before any 
action brought or process su^ out gainst him; such heir at 
law shall be answerable for such d^t, in an action of d^t, 
to the value of the said land so by him sold, aliened, or made 
over; in whidh case all creditors shall be preferred its in actions 
against executors and administrators, and such execution shall 
betaken out upon any judgment so obtained against such bdr, 
to the value of the said lanch as if the same were his own proper 
debt; saving that die lands, tenements, and hereditaments bona 
Jide aliened before the action brought, shall not be liable to such 
execution. ZW.c, l^. § 5. 

Provided, that where an action of debt upon any specialty 
is brought against any heir, he may plead riens per descerU. at 
the dme of tlie original writ brought, or the bill filed against 
him; and the plaintiff in such action may reply that he had 
lands, tenements, or hereditaments, from his ancestor before the 
original writ brought, or bill filed; and if upon issue joined 
thereupon it be found for the plaintiff, the jury shall inquire 
of the value of the lands, tenements, or hereditaments so de¬ 
scended, and thereupon judgment sliall lie given, and execudmi 
shall be awarded as aforesaid; but if judgment be given 
against such heir by confession of tlic action, without con¬ 
fessing the assets descended or upon demurrer, or nihil diciif it 
f 326 3 shall be for the debt and damages, without any writ to inquire of 
the lands, tenements, or hereditaments so descended. ' § 6. 

Provided, that every devisee made liable by this act, shall be 
liable and chargeable in the same manner as tlie heir at law by 
force, of this act, notwithstanding the lands, tenemrats, and 
hereditaments to him devised shall be aliened before the action 
brought. § 7. 

ilif. 12 G. Buckley and NighHng^ale, An heir that hath lands 
by hereditary descent, shall not be liable for the debt of lus 
ancestor furUier than to the value of the lands descended: and 
as soon as he hath paid his ancestor’s debts to the value of the 
land, he shall hold the land discharged; otherwise he might be 
chargeable ad ir^nitum, Str, 665. 

And if an heir is sued upon a bond debt of his ancestor, in 
which he is bound, and he pays the money; the executor shall 
reimburse him as for as there are personal assets of the testator’s 
come to his hands, if it is not otherwise ordered by the will. 
1 Cha, Cc. 74. 2 P. WiU. 175. 

So if a man mortgages land, and covenants to pay the mon,^, 
and dies; the personal estate of the mortgager wall, in favour 
of the heir, be applied to exonerate the mortgage. 2 Salk, 449, 
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be, no covenant 1n^ the dc^ for" die' pay- 
rtfent the mortgfl^' money, yet tlie ^rsbnal ^tate shell be 
HAle iff the Imnds of tfte-ei(ecut()r. 18 1 r^fc.436. 

. If dies indebted by bond, ahd ^e^sed' in fee oT divers 

lahdij ^rt of which he devises to one, and other part hop^mits 
to d€««nd to his heft* (not* mentioning them in his will); the 
l^ds permitted to descend shall be first applied to pay the bond 
debt. And the rea^n is, because the aj^Iymg the devisi^ 
lands to pay the bond debts, would disappoint the will; which 
egifity will not permit, if it can be avoided: Whereas it no way 
disappoints the will to say, that the lands not mentioned should 
be in the first place liable to pay the debts. But it sifeems it 
would be otherwise, if the testator had devised the lands to his 
heir at law; for though such devised were void (as to the pur¬ 
pose of making the heir take otherwise tlian by descent), yet ft 
shews the testator's intent, that the lieir slioiild have the la^ j 
aftd therefore it seemeth that the lands devised to one, and the 
other lands devised to the heir at law, slioiild in such con- 
tribute'in proportion to pay the bond debts. Also, for the above- [ 827 ] 
mentioned reason, it seeraetli that the lauds permitted to descend 
to'the heir at law, and not mentioned in die will, sliall be op- 
plied to pay the bond debts before a specific legacy ; lest, other¬ 
wise the testatoi’'s intention should be disapiwinted. 3 P. 

So where lands, upon wliich there wjxs a mortgage, were de¬ 
vised to one, and otlier lauds descended to die heir at lawji 
it was decreed by the lord chancellor Hardwicke upon great de¬ 
liberation, that where the personal estate is .sufficient to dLschnigc 
the incumbrance, die ultimate fund is tlic land descended to tlic 
heir at law: and although the creditor may come upon which 
fund he pleases, yet if he proceeds against the lands mortgaged, 
the devisee may Rave his remedy over against the heir at law; 
odierwise the mortgage might e?^aust tlie whole lands devised, 
and dbere would be no benefit in die will to ihe dewee. 2 Atk. 

424—4r39. 

How for a charge upon lands for payment of debts, shall 
enure and be in force against purchasers of those lands from the 
devisee for a valuable consideration, hath been made a question. 

As in the case of Elliot and Merrimany E. 1740. Thomas Smith 
became indebted to sevei’al persons by bond, and likewise by 
simple contract. In three of these bonds, Goodwin was bound 
with'him as sureUs and afteiwards Goodwin gave his own bond 
alone to one of tiie creditors, to whom Smith was bound in a 
single bond. Smith being thus indebted made his will, and in 
thels&gmning of it says, “ My will Is, that all my debts lie paid: 

“ and 1 do vharge all my the piyrafcut thereof.” After 

which; llv another clause in the said will, he gave “ all his real 

VOI,. TV. 
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personal estate to Goodwin, to hold to him, his l^s, 
executors, administrators, and assigns, chargeable nevertheless 
“ with the payment of aU his debts and legacies** Of this will 
he made Goodwin executor. The testator died in 1724. Good¬ 
win proved the will; and In that same year, sold a freehold estate 
of the testator^s to Hunt; in the year following sold a leasehold 
of the testator’s lo White; and in 1727 sold another estate of 
the testator’s, consisting of both freehold and leasehold, to Mer- 
riman. In the several deeds, by whicli these estates were con¬ 
veyed from Goodwin to the purchasers, the will of Smitlt was 
recited j and to one of thase deeds Klliot, a creditor of Smith, 
was a subscribing witness. These lands were sold in the neigh- 
C* 328 ] bourhood by public auction. At the time of these sales, the 
creditors all of them either lived in the town where Goodwin 
lived, or within three or four miles of it. During all this time, and 
till tlie year 1730, the creditors went on regularly, receiving their 
interest, which was at 51. per ceyit., of Goodwin. Goodwin was a 
solvent man till 1732, and then he became a bankrupt. In 1734, 
tlie creditors of Smith brought their bill, against the purchasers 
of these lands, against Goodwin, and against the assignees under 
his commission of bankruptcy, in order to have a satisfaction of 
tlieir debts out of those lands wliich were sold by Goodwin.— 
By the master of the rolls: It is almost impossible to make a 
determination in tlie present case, but that it must fall out un¬ 
fortunately oil the one party or the other. The dispute arising 
between creditors on the one side, and purchasers on llie other, 
both tliesc sorts of persons arc entitled to the favour of this 
court; and in the present case, a inislbrtune must fall upon one 
of them. On whom it is to liill, is the quesUon. And this is 
a question tliat must so frequently have happened, that it is 
extraordinary to find no determination directly in point. Thp 
cose is tills: Smith being possessed of a real and personal estate, 
was indebted to several persons by bond ; in tliree of which 
bonds, Goodwin was bound witli him as surety; and he had 
contracted likewise some other debts; and being thus indebted 
he makes his will, and charges his real and personal estate with 
the payment of his debts and legacies, and makes his devisee 
executor. It is true indeed, the words in the will do not amount 
to a devise of tlie lands to be sold for payment of the debts ; and 
they only import a charge upon them for that purpose. How¬ 
ever, this is such .a devise, as is within the meaning of the pro¬ 
viso of the statute of fraudulent devises, and does interrupt the 
descent to the heir at law,-The testator died in 1724. Good¬ 

win paid interest for the debts regularly till 1780. After the 
death, three sales of this estate were made by Goodwin; 
.one, of an estate which was intirely freehold; another, of an 
estate intirely leasehold; and a third, consisting of freehold and 
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ItenMltold twth. The bill in general is brought by the creditors 
of Smith against the purchasers, in order to have a payment of 
their debts out of the lands of Smith, which were s<id to tliem 
by Goodwin.—With regard to the leasehold estate, the case is 
so extrcntely plain tluit the sale of that must stand, and that the 
creditors cannot have satisfaction out of it, that it can admit of 
no manner of doubt. The executors are tlie proper persons, 
that by law’ have a power to dispose of a testator’s personal 
estate. It is indeed true, that personal estate may be clothed 
with such a particular ti*ust, that it is possible the court in some 
cases may require a purchaser of it to see the money rightly ap¬ 
plied. But unless there is some such particular trust, or a fraud 
in the case, it is impossible to say but the sale of the personal 
estate, when made by an executor, must stand; and that after 

the sale is made, the creditors cannot break in upon it.-1 

will now con>ulcr the other sales that have been made, and will 
examine them, first, upon the general rules of the court; and 
in the next place, upon the particular circumstances which this 
case is atteruled with. With regard lo the first of these matters, 
the general rule is, that if'a trust directs that land slioiild be 
sold for the payment of debts generally, the purchaser is not 
I>ound to see that the money be rightly jipplied. On the other 
liand, if the trust directs, that lands should btj sold for the pay¬ 
ment of certain debts, mentioning in particular lo whom those 
debts were owing; the purcii;iscr is l>ound to see that the money 
be applied for the payment of those debts. The present case 
indeed does not fall within cither of these rules; because here 
lands arc not given to be sold for payment of debts, but are 
only charged with such payment. However, the question is, 
whetlier that circumstance makes any difference: and I think it 
doth not. And if such a distinction w ere to be made, the con¬ 
sequence would tliat whenever lands are charged with tlie 
payment of debts generally, they could never l>e discharged of 
that trust without a suit in tliis court; w’hich would be extremely 
inconvenient. No instances have been produced to shew, that 
in any other respect the charging lands with payment of debts 
differs from the directing them to be sold for such a purpose; 
and therefore there is no reason that there should be a difference 
established in this respect. The only Objection that seemed Xp 
be of weight with regard to this nMitter is,', that where lands are 
appointed to be sold for th<j payjnent of debts generally, th6 
tras^ may be said to be performed as soon as those lands are 
sold; but where tliey wre only charged wnth the payment of 
debts, it may he said, that the trust is not performed till those 
debti^ ai^ dfechai^ed. And so far indeed is true, that where 
lands will be chai^d in the liands of the purchaser; becausfe it 
wjrt to the ■ vfTv rpurpose of making the lands a fund ftif that 
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imynient, that it shonld be a constant and subsisting fund: But 
^here lands ai’e not burthened witli such a subsisting charge) the 
purchaser ought not to be bound to look to the application of 
the money. And that seems to be the true distinction. —p Hav¬ 
ing thus considered the case under the general I’ule, I will now' 
consider it under the particular circumstances that attend it. 
And the particular circu mstances ore such, ns are far from strength¬ 
ening the plaintiff’s case, but rather the contrary. One of 
thc^ circumstances is, the length of time tlie plaintiffs have 
lain by, without at all insisting on any charge upon these 
estates. Goodwin was a solvent man till his bankruptcy in 
1732. Here have been three purchases of those estates, made 
at different times: one, in 1724; another, in 1725; and the 
third, in 1727. The first of tliem was made by Hunt, the 
second by White, and the third by Merriman. Dining all 
these transactions, the plaintiffs do not mention one word of 
their charge upon this estate; but, on the contraiy, regularly 
received their interest of Goodwin, till the year 1730. *Tis 
true, indeed, that there is no express proof, that the plaintiffs 
knew of these purchases, but there is reason to imagine that 
they did. The purchases were made in the neighbourhood by 
public auction. Some of the creditors lived in the same town 
that Goodwin did; and all of them lived witlun three or four 
miles of him. And Elliot, one of the creditors, was a subscrib¬ 
ing witness to one of the )mrchase deeds. The want of notice, 
too, on the part of the purchasers, is a considerable circunisUmcc 
in their favour. It is indeed true, that they had notice that 
there were tlebts clmrgecahlc upon this estate; but it docs not 
appear tliey knew to whom those debts were owing. Another 
circumstance is, that Goodwin was a co-obliger in three of these 
bonds, and to another of the obligees he afterwards gave his 
bond alone, which may well be considered as a satisfaction for 
that bond. By tliis it appears, that the creditors gi*eatly relied 
upon Goodwin for their paymaster; and thei’e is not much rea¬ 
son. therefore, tliat they should now be allowed to resort to the 
testator’s estate. Upon the whole, I am of opinion, that tlie 
plaintiff’s bill must be dismissed, and even witli costs, as against 
White; there being no manner of pretence for the plaintiflfe to 
come upon that estate, it being all leasehold, and sold to White 
by the executor, who by law is tlie proper person intrusted to 
dispose of the testator’s personal estate. However, with regard 
to the rest of the defendants, 1 will only dismiss tlie bill ge¬ 
nerally, widnout costs.—And so it was<lecreed. Barnard, Cha. 
Ca. 78. 

4, By tlie statute of the 21 H. 8. <?. 4. Whereas divers per¬ 
sons, having otlier persons seised to their uses of and in lands and 
odier hereditaments to and fm* the declaration of their wills, have, 
by their last wills and testaments* willed and <1.dared such their 
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lands, tenements, or other hereditaments Wbe sold by tlieir ex- debts,oneof 
ecutors, as well for the payment of their debts, performance of’ 
their legacies, necessary and convenient finding of their wives, *' ' 
virtuous bringing up, and advancement of their children to mar¬ 
riage, and also for other charital)le deeds to be done by their ex¬ 
ecutors for the health of their souls; and notwitlisbuidingsuch 
trust and confidence so by them put in their said executors, it 
liatli ofientimos been seen, where such last wills and testaments 
of such lands and other hereditaments have been declared, and 
in the same divers executors named and made, that afler the 
decease of such testators, some of the said executors, willing to 
accomplish the trust and c'onlidence that they were put in by the 
said testiitor, have accepted and taken upon them the charge of 
the said testament, and have been ready to fulfil and peiferm 
all things contained in the same; mid the residue of the same 
executors, imcharifeibly, contrary to the trust tliat they were put 
in, liave refused to intermeddle in atiy wise with the execution 
of the said will and testament, or with the sale of such lands 
so willed to he sold by the tcstfitor: and forasmuch as a birgain 
and sale of such lands, tenements, or other hereditaments, so willed 
by any pev-son to be sold by his exeemtor after his di.'cease, ac¬ 
cording to the opinion of divers |>ersons, can in no wise be good 
^ or effectual in the law, unless tlie same bargain and sale be 
made by the whole number of the executors iiuined for tlie same; 
by reason whereof, as well the debts of such testator have rested 
unpaid, to the great danger and peril of the souls of such testa¬ 
tors, and to the great hinderance, and many times to the utter 
undoing of their creditoi-s; as also the legacies and bequests made 
by the testator to his wife and children, and for other charitable 
deeds to be done for the wealth of the soul of the same testator 
that made the same testament, have been also unperformed, as 
well to the extreme misery of the wife and children of the said 
testator, as also to the let of performance of other charitalde deeds 
for the wealtli of the soul of the said testator, to the displeasure of 
Alinigh^ Cbid; for remedy whereof, it is enacted, that where 
part of the executors named in any such testament of any such 
person so making or declaring any such will of any lands, tene- [ 332 ] 
ments, or other hereditaments, to be sold by his executors, after 
the death of any such testator, do refuse to take upon him or 
them the administration and charge of the same testament and 
last will, wherein they be so named to be executors, and the 
residue of tiie same executors do accept and take upon them the 
care and charge of the same testament and last will; that th^ 
all bargains and sales of such lands, tenements, or other heredita¬ 
ments, so willed to be sold by the executors of any such testator, 


(«") Vide sftpra, I^orin and Mannery 21. ; infra, 8. 
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inch of the executon ns shall accept and take upon him or 
them such care or chaise of administration of the same testa** 
ment, shall be ns good and effectual in the law, os if all tlte 
residue of the same executors named in the said testament, so 
refusing the administration of the same testament, had joined 
with him or them in the making of such bargain or sale. 

d. A man deviseth his lands to he sold after his death, by his 
executor. One tenders to him a certain sum of money for the 
lands, but not to the value; and the executor afterwards held the 
land in his own haiul two yeai-s, to the intent to sell the same 
dearer to some other, and took the profits all this while to his 
own use. Here the executor is to make the sale as soon aS lie 
can j and if he do not, the heir of tlie devisor may enter: for he 
took the profits here to his own use, and ns assets. But if 
a man devise, that his executor shall sell his land, tliere he may 
sell at any time, for tliat lie hath but a bare power, and no pro¬ 
fit. Lilt, § 383. 

A person seised in fee, deviseth the land to his executors topay 
his debts, and dies; if his executors pay not evciy debt whidi 
the testator owed upon demand, the heir of the testator may 
enter for the condition broken: because in law it is a devise upon 
condition. 1 JiolVs Abr. 439. 

But the chancery may relieve, upon llic payment of such debt 
afterwards. 

6 . By a constitution of archbishop Stratford, all who shall give 
away or alienate their goods upon their death beds, to ddeat 
their creditors, to their wives and children; and all who siiall 
counsel the same, or assist therein, or receive the said goods; 
shall incur tlic penally of the greater excommunication: and the 
giver shall not have Christian burial. And no other proof sliall 
be required, that the gift or alienation was malicious or fraudu¬ 
lent, but that enough doth not remain for the purposes abovesaid. 
Lind,l6l, 

And - by tJie statute of 13 ^l. c. 5. For tlic avoiding of 
fraudulent deeds, or other conveyances of lands or goods 
defraud credltoi-s and others, it is enacted, that every such deed 
or conveyance shall (tis against such creditors) be void and of 
none effect. 

In the case of 7'aylor and Jones, June 13, 1743: a husband 
wlio had 1733/. stock devised to him after marriage, vests it in 
trustees, for the benefit of himself for life, of his wife for life, and 
afterwards for the benefit of his children. By Fortescue, master 
of the rolls. It is a fraudulent settlement as to creditors; but 
with respect to the wife and children, it is good as against the 
father, and even against a voluntary conveyance; but is void ns 
to creditors. 2 AtL 600. 

7. By the Mi'ttnie ol the FI. r. 8. l'i'va*«i'vuch as it is often 
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ptit 30 ure to the defrauding of creditors, diat sudi persona 
as ore to have the administration of the goods of others dying 
intestate committed unto them, if tliey require it, will not ac¬ 
cept same, but suffer or procure tlie administration to be 
granted to some stranger of mean estate, end not of kin to the 
intestate; from whom themselves, or otliers by their means,, do 
take deeds of gift, and authorities by letters of attorney, whereby 
they obtain the estate of the intestate into their iiands, and yet 
stand not subject to any debts owing by the intestate; it is en¬ 
acted, that every person who shall obtain any goods or debts of 
any person dying intestate, upon any fraud as is aforesaid, or 
without such omisideration as shall amount to the value of the 
same goods or debts, or near thertiabouts, (except it be in satis¬ 
faction of some just and principal debt of the value of tlie same 
goods or debts to him owing by the intestate at the time of his 
decease,) shall be charged so far as those goods and debts will 
satisfy as executor of his own wrong, (//) 

8 , Assets are of two sorts; tlie one assets br/ descent, the other 
assets in hand. Assets htf desccM is, where a man is bound in an 
obligation, and dies seised of lands in fee simple, which descend 
to his heir, then his land shall be called assets, {assKZ, satis,) that 
is, enough or sufficient to pay the same debt; and by tliat means 
the heir shall be charged, as far as the Uuid so to him descendetl 
will stretch. Assets in hand is, when a man in like manner in- 
delited makes executors, and loaves them sufficient to pay, or 
scmie commodity or profit is come unto them in right of their tes¬ 
tator; this is called assets in their hands. Terms of the. Law. 

There is also another division of assets, into legal and equitable 
assets: legal assets arc such its arc liable to debts and legacies by 
the course of law; equUablc assets are such us are only hable by 
the help of a court of equity. 

> 8o there are real and jtersonal assets: real assets are such 
as concern the land; personal are such as concern the personal 
estate only. 

If a. man deviseth land to he .sold; neither the money thereof 
coming, nor the profits of the land for any time to be taken, shall 
be accounted as any of the goods and chattels of such person de¬ 
ceased. 21 If. 8. c. 5. § 5. 

But if a man deviseth land to be sold by one for ]>aynient of 
his debts and l^acies, and maketh the same person- bis executor, 
and dies; the money made by such person upon the sale of tlte 
land, be assets in his liands. I Holts Abr. 920. 

But otherwise it is, where the land is devised to be sold bg tM 
executor and others ; for there the money shall not be assets; for 


frf) Sec a full exposition of thifs starutc in Wefilimrih's Off’, /u. 
p. 181. edit. IT2R. 
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tlieyt^endt tntsted with it os executors. 1 Roifs Abr. 920. Tliat 
is, it shall not lx; assets at law, but it sImlII be assets iu 'equity. 
1 Abr. Cos* 141. («) 

So land articled by the testator in his lifetime to be soldyJs as 
money. 1 Salk, 154. 

If there is a mortgage for years (though never so many), tliis 
is assets at law: because the whole interest is nut gone iruui the 
mortgagor, the reversion is fee being left in him; but if it is a 
mortgage in fee, it is only assets in equity, because the legal estate 
is gone out of the obligor. PlunkeU and Penson^ Apr. 3. 1742. 

If there is a mortgage in fee, and two descents cast, and th^ 
is more due on it tlmn the value of the land, and though the 
mortgagor says he will not redeem; yet it shall go to the execu¬ 
tor, and not to the heir, the equity of redemption not being fore¬ 
closed (ft* released. Taber snid Grover, 2/^cni.367. 

[ 335 ] But if a mortgagee in fee enters for a forfeiture, and after 
some ycai^* enjoyment absolutely sells the land to J. S. and his 
hell's; this estate shall not be looked upon as a mortgage in the 
hands of J. S, but shall go to his heii', and not to his executor. 
Cotton and Isles, M, 1684. 1 Vem, 271. 

A man having several mortgages, one in fee, on which he en¬ 
tered for a forfeiture, devisetl those lauds which were mortgaged 
in fee to his two daughters and their heirs, and tlie mortgages to 
them, dicir executors, and administratoi's. One of the daughters 
died : her share of the laiwls which were mortgaged in lee, shall 
go to her heir, and not to her executors; for it was the testator’s 
intent that those lauds should pass as a real estate, though be¬ 
tween him and a mortgagor, they were but a mortgage. Noijs 
and Mordaunt, II. 1706, 2 Vern.H^l. 

If the heir of the mortgagee forecloses tlje mortgagor, yet tlie 
land shall go to die executor, unless the heir tliiiiks ftt to pay 
him the mortgage money; and tlien he may have the benefit of 
the mortgage. 2 Vem. 67. 

If the lands ai’e devised to one for life, remainder to anotlicr in 
fee, and the lands are charged with the payment of a sum of 
mcmey, either by a former devise, rent>charge, or mortgage; tlie 


(«) The court of chancery leans to construe assets equitable raiher 
than legal; because In the former case the debts are ipaid pari paesu, 
being equal in conscience, whereas in the latter, they are paid in'a 
course of administration. Therefore, where an executor is also 
trustee for the payment of debts, the assets arc equitable, whether 
Imds are devised to him to sell or he have only a power to sell,. 
Zaarin v. Okefy, % Atk, 50. Hargrave v. Tindal, 1 Bro. C. C. 136. n. 
Silk V, Prime, 1 Sro. C. C. 138. n. Neteton v. Bennet, Ib. 135. Batson. 
V, Lindegreen, 2 jBro. C. <7. 94. fA charge fur payment of debts 
makes equitable assets. Bailey v. Ekins, 7 Ves, U9. See infra.,25> 
p. 357.J 
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tenant for life shall contribute and pay a proportionable })Hrt of 
such sum. Hopes and lidyesj H. 25. C. 2. 1 Ch. Cki, 223. 

And in tlie case of Cornish and Me?Vi H. 27 & 28 C. 2. it was 
decreed, that the tenant for life should contribute one lliird, and 
he in remainder two-thirds to redeem. 1 Ch. Ca, 271, 

The same d.ay in another cause, where a jointress was of lands 
mortgaged, it was decreed, tliat tlie joiimess paying the mort¬ 
gage, should liold over till sllfe and lier executors were icpaid 
with interest, iierftwj and 1 6'/«a. C«. 271. 

Also where the mortgagee devised the mortgaged lands to A, 
ftw life, remainder to B. in tee, and the mortgagor redeemed the 
land; it was decreed that A. should have one-third, ;pid B. two- 
thirds of the mortgage money. BrvM and Best, M. 1682. 

\Vem.lQ. 

Lands in mortgage are devised to A. for life, rcjiiaiiider to 7^. 
in fee. A. dies; and a bill being brouglit against his executors, 
it was held, that though A. in his liretiiiic might Imve been com¬ 
pelled to conti’ibute one-tliird towards payment of the mortgage, 
in respect of liis estate for life ; yet his executor shall he obliged 
to contribute only in proportion to the thne that A. his testator [ 336 J 
enjoyed it. Clyat and Butteson, T. 1686. 1 Vern. 40-1-. 

When ujwn a mortgage money is made j)ayal)le to the heir or 
executor; tliere, before the d^iy, or at tlie day of payn}cnt, the 
mortgagor hath election to pay it to which he pleases; but after 
the day of payment is over, and tlic mortgage forfeited by law; 
though equity doth give tlie mortgage relief, so as upon the pay¬ 
ment of the money, he shall have his land, yet equity will not 
revive the election of the mortgagor to pay it to the heir or exe¬ 
cutor, but then he sluill Ixj forced to pay it to the executor, 
because it came out of the personal estate of the testator, and 
thither it shall return. But ifiii the mortgage, neither heir nor 
executor is mentioned; then after the death of the mortgagee, 
the law determines it to be paid to tlie executor. 2Frtenu 20. 

If a man is seised of an in fee, and tlie churcli dotli 

become void; the void turn is a chattel: and if tlie patron dictli 
before he doth present, tlie advowson doth not go to his heir, 
but to his executor, Wats, c, 9. 

If the grant of the next avoidance be to one, liis heirs and as¬ 
signs ; yet it is but a chattel, and sliall go to tlie executors: foi' 
wrafe the thing itself is a chattel, the word hairs sb^l not make- 
it an inheritance. Wats. c. 10. 

MA. G. 2. Bobinson and Tonpe. Decreed, that an advowson 
in fee, is assets in the hands of the heir, for payment of rlehts. 

And decree was affirmed in the house of lords. 879V 

3 P. ma.B99. 

And in tlie case of Westfhiinff and IVesffaHnff, Mar. 5, 1746; 

Iprd Harfftvicke decreed, ihnt an advowson in fee in gross, is as- 
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4 et8 bj/descent, to satisfy sp^ialty debts; and as to anadvowsou 
appeodant to a manor, he said there could be no doubt, because 
the manor itself being assets, what is appendant must be assess 
likewise. 3 Atk. 465. i 

In tlie case of Oldham and Pickeringy M. 8 W. it was adjudged 
that an estate pur autre vie, although it be assets (by the statute 
of frauds and perjuries) for the payment of debu ; yet it is not 
distributable, nor subject to the payment of legacies. 2 Salk, 464. 
X. Raym. 96. 

But by tlic statute of the 14 G. 2. c. 20. Whereas doubts have 
arisen on the said statute of frauds and perjuries, where no de* 
Tise of estates pttr axdre vie hath been made, to wliom the sufpius 
of such estates, after the death of such deceased owners thereof 
are paid shall belong, it is enacted, that such estates pur autre vie, 
[ 337 3 there be no special occupant tiwreof, of which no devise 

shall have been made according to the said act, or so much 
thereof as shall not have been so devised, shall go and be ajiplied 
and distributed in the same manner as the personal estate of the 
testator or intestate. 

If an executor has a lease for years of land, of the value of 20/. 
a year, rendering rent of 10/. a year; it is assets in his hands 
only for 10/. over and above die rent. Cro.X/. 712. 

If an executor renew, he shall account for the new lease well 
as tlie old, for the benefit of the creditors. 2 Cha. Ca, 208. 

Assets in Ireland are asst^ts in England: and so it hatli been 
resolved, that if the executor hatli goods of the testator in any 
part of the. world, he shall be charged in respect of them. Cro. 
Jac. 55. 6 Co. 46. 

So an estate in the plantations is tcstamentai*}', and assets to 
pay debts. 2 Ventr. 358. 

Boiuis and Specialties oi’e no assets, iinlil the money is paid. 
1 P^entr, 96. {g) 

If an executor recovers damages in trespass for goods taken 
away in the life, of the testator } this (when recovered) shall be as¬ 
sets : because he recovei's it as executor. 1 Rolls Ahr. 920. 

If an executor recovers (as executor) tilings in chancery by 
equity; tliese things so recovered shall be assets. li?o/r«^6r.920. 

A debt due from an executor to a testator, is assets in equity to 
pay legacies. 3 Cha. Ca. 89. 

The interest which a master hath in a servant is not assets in 
the hands of an executor; fiir a senant whose master is dead, is 
legally discharged, and is not servant either to the heir or execu¬ 
tor ; but meet and honest it is, that one of them continue him in 
service, till a fit time of providing for him a new master; and fit 
for him, not to depart suddenly. IVcnf. 55. 

Xp) a jPfM^er onlcsR executed is not assets for debts, t r«f. 499. 
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• -But thd interest which one hath in on apprentice^ is a chattd 
|>ersonal, and sliall go to the executoi’s. Law of Test. 378, 379. 

IVent. 55. 2 Bac. Ahr. 416. 443. 

T. 17 C.2. Walker axsAHall. An action was brought against 
the executor, upon die covenant of the testator to teach an ap¬ 
prentice his trade; and after verdict ibr the plnintiflf, it was moved 
in arrest of judgment, diat this covenant was personal to the tes¬ 
tator, and did not oblige the executors, but only obliged the mas¬ 
ter during his life, to teach the apprentice. Hut by the court: it 
obliged the executors also, and they ought to see the apprentice 
tau^t his trade; and if they be not of the trade, tliey ought to j- 333 ] 
assign him to another that is of the trade, so that lie may be 
tau^tiitecording to the covenant. And judgment was given for 
tlie plaintiff’. 1 Lev, 177. 

The interest in the liberty of a prisoner in execution for debt 
is a chattel personal, and shall go to die executors. Law of Test. 

378. 2Ba£.Abr.^\Q. 


If an executor puts in suit a Ixind of 100/. for performance 
of covenants, and the parties submit to an awartf, and it is 
awarded that the obligor shall pay 70/. in full satisfaction, and 
that the executor shall release, which is done accordingly; it is 
said, that the executor shall be taken to have assets to the value 
of the whole 100/.: and though by tlie award he W’as compelled 
to release, it was his own act to submit to the arbitrament. 

3 Ij&ffi. 53. (A) 

A reversion expectant upon an estate for life, is assets in the 
hands of the heir: but the creditor cannot compel the heir to 
sell it, but must wait till it falls. I Ahr. Eq. Ca^. 275. 

9. If tliere l>e a debt due to the king, cquily will onlcr it to wfmi 
be paid out of the real estate, that the other cr^itors may have 
satisfuedon for their debts out of the personal esUito. 1 Ve7it. the person- 
455. ally sliall 

A mortgage is a charge upon the personal estsite, as well as 
upon the lands mortgaged ; and llie personal estate is primarily each oUier. 
liable: for a mortgage is a general debt, and the land is only as 
security. 1 Atk. 487. 

If one dies indebted by mortgage and simple contract, and 
oue of the simple contract ci^editors gets judgment of assets when 
they shall happen, and the executor applied) the assets to pay 
off the mortgage; the simple contract creditors sftall stand in 
the place of the mortgagee, as to what he hatli exhausted out of 


(A) If an arbitrator, under a reference between A. and an admi¬ 
nistrator, award that^. shall pay a certain sum as theantount of A.’s 
demand, B. cannot afterwards object that lie bad no assets, but. 
may be attached for non-performanec. Worthington v. Barl<m\ 
7 f. Pep. 4>53. 
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the|)ersonftl assete: aiid this being onJy by aid of equity, the 
^mple contract creditors shall come in equally ^th the creditor 
that hath judgment. Wihm and Melding, M. 1718. 2 Vem. 
76a. 

So in the case oi Hadeu^ood and Popc^ T. 1734; it was de- 
ci*ecd, tliat if a man deviseth his lands to trustees to pay all his 
debts, and dies indebted by specialty and simple contract, and 
the bond creditors recover part of their debts out of the per¬ 
sonal esUite, and afterwards they apply to be paid the rest of 
their bond debts out of the real estate devised for that purpose; 
in this case, as the testator intended all his creditors should be 
equally paid their debts, the bond creditors shall not come in 
upon the land, until the simple contract creditors have received 
[ 339 3 so much tliercout, as to make them equal, and upon the level 
with tlic lx)nd creditors, in respect of what they received out of 
the personal estate. It was also decreed, that where one gives a 
specific, or even a pecuniary legacy, and deviseth lands to pay his 
debts; if a simple contract creditor comes ii]X>n the personal 
estate, and exhausts it so far, as to break in upon the specific or 
pecuniary legacy, these legatees shall stand in the place of the 
creditors to receive their satisfaction out oi' the fuutl raised 
by the testator for the payment of their debts. But where a 
man dies indebted by Iwnd, anil leaves a j>crsonal estate, and 
deviseth lauds to one in fee, and gives specific legacies, and the cre¬ 
ditor by Ijond comes on ihe personal estate to be paid his bond; tho 
specific legatees shall not stand in the place of the l>ond creditor, 
to charge tlie land devised, because tin; devisee of the land is as 
much a specific devisee, as the legatee of a specific legacy. And 
in this cause tlie lord chancellor said, that the personal estate is 
the natural fund for payment of debts, and which as against 
creditors, unless they please, the testator cannot exempt; but 
against the devisee of Ids land he may, by appropriating his land 
as a fund for pajuient of ins debts; but even in thirt case, ac¬ 
cording to tlic general rule, tlicre ought to be express w'ords to 
exempt the personal estate from the debts, or at least very 
plainly shewing tliis to have been the intention of die testator. 
SP. frt/7.322. 

So where a man deviseth alibis freehold houses, lands, and he-- 
reditaments, to trustees, to hold to them in trust, that the freehold 
estate should be subject to, and be sold and disposed of by diem, 
for payment of his just debts; and after disposing of some par¬ 
ticular legacies, he gave to his nephew the rest and residue of 
his goods, chattels, debts, rights, credits, and personal estate not 
before disposed of. Hereupon die question was, whether the 
personal estate should be first applied to the payment of the 
debts, notwithstanding the real estate was expressly devised for 
that purpose. 'Flie counsel for the defendants (whf> were the 

‘>0 
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trustees, and residuary legatee) insisted, that the retil estate be^ 
not only made subject, but directed to be sold for payment of the 
debts, the personal estate should not l>e applied for that purpose. 

But by the whole court of exclu'qucr, Here being no negative 
words to exclude the personal estate from iTcing applied for the 
payment of debts, that ought first to be applied tor thelienefit of 
the heir at law (who wiis the plaintiff); and dccrectl accordingly. 

BvJib. 302. 

And by the lord chancellor IJardtoiclte, in the case of Walker [ 340 ] 
and Jackfian, July 22, 1743 : upon a I'cheariiig at Lincoln*s inn 
hall. The general rule is, lliat tlie personal estate shall be first 
charged with payment of debts and It^acies, and tlie testator 
cannot exempt it from being liable to his debts, as against 
creditors; but as between heir and executor, he may charge them 
upon any other fund which is not primarily liable, and discharge 
the personal estate. 'Fliere are several ways, by any of which 
a man may give his real estate for payment of his debts; as, first, 
to trustees; secondly, by way of charge in equity, which the 
court of chancery will decree to be performed; or, thirdly, he 
may direct that his real estate may be sokl foj’ the payment ol' 
his debts: but let him do which way he pleases, none of these 
ways will make tlie reiil estate fiist chargeable, if there be not in 
the will, eitlier express words, or :i manifest intent to discharge 
the personal estate, but it shall be first liable. Bnnh, 302. 

I Wilson 24. 

And in the case of Bruhjman and 7>>rc, Nov. 27, 1744: By 
tlic lord clianccllor; I know of no authority where 
the words, “ I make jny real estate liable to ])ay my debts,” will 
exempt the personal estate without any special exemption of 
personal estate. Nor has the court ever said, that personal 
estate shall be applied only to pay legacies, and not the debts. 

Nor w’ill making a particular estate in land liable to pay debts 
exonerate the }>crsoiial esUile, because it is llic natural fund for 
payment of debts. Suppose a man dcviselh a rejd estate liable 
to tlje payment of debts, and subject to those debts gives it over 
to another, or w hat remains after the payment of debts, which is 
all one; if there are not express words to exempt the personal 
estate, it shall be first applied in exoneration of the J'eal estate. 

3 Atk. 202. (*) 


(t) Per lord Thurhw C. Two rules have been established on [Mnrthall- 
this subject: 1. That the personal estate is liable, in the first in- ingassets.] 
stance, to the payment of debts. 2. TJiat a declaration plain shall 
stand in lieu of express words to discharge it, if such appear to 
be the testator's intention. Bvlw of AitcoMtr v. Mnyeri \^Bto, 

C.454. WMson V, Brickwoody ^ Ves.W. ['ITte rule respecting 
the order of niarshtdling assets .seems to be this: Ist, The. per- 
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In «n action of debt against two executors*.if they plead 
ser^lly. by several attomies fmly administered) and the jury find' 


AUKz/ esfpte of a mortgagor shall be applied in discharge <f the 
mortage debt} but not in exoneration of the real estate, mort¬ 
gaged as against pecuniary or specific legacies or debts, though it 
must as against an executor or resldvary legatee / though the mere 
charging an estate with, or creating a term for payment of debts, 
will not alone create such to intention of exempting the personal 
estate. Sdly, Ordinarily speahingy estates devised for payment of. 
ddbts^ If lands arc devised to irusdxs for payment of debts, simple 
contracts and specialties shall be paid in proportion; and though the 
trustees are creditors or sureties for testator, they shall not prefer 
themselves. Anotu 2 Ch. C» 54. But if lauds are devised to an 
exectUor, they become legal assets, and shall be paid in a due course, 
according to their superiority at law. Hixton v. Withamy 1 Ch, (7.248. 
Girling y,Lec, 1 Vem.ti^. Sdly, Estates descended; arid this loo 
where the mortgaged estates devised are subject to a general charge for 
payment of debts. 4tlily, Real estates spedJicaUy decisedy subject to 
or generally charged with the payment of debts. Though a general 
charge of debts on a devised estate will not prevent the previous ap¬ 
plication of an estate descended, yet if the devised estate is selected 
and appropriated to the debts, it is liable before the estate descended; 
but this arrangement does not bind the creditors. Manning v. 
Spoonery 3 Ves. 1 ] 4. 

This rule in marshalling assets is of such consequence to the prac¬ 
tice of the court, that it ought to countervail any arguments of hard¬ 
ship to particular persons. Galion v. ITancochy 2^^.439.j 

It frequently happens that a variation of charge from the real to 
the personal estate, or the reverse, may be gathered from the parts 
of the will. Hone v. Mederafty 1 Bro. C. C. 260., with the cases cited.. 
Under the following devise, “ As to all my worldly estate, I desire 
all my just debts should be first paid, it was decreed, that on failure 
of the personal estate, copyhold lands were liable as well as freehold." 
Comnlm v. Gibsony 1 Bro. C. C. 273. [Under a devise to sell and 
pay debts and funeral expcnces, the personal estate was held to be 
exempt W'ithout express words upon the evident intention. Burton v. 
JKnowUontSVes.107. But to exempt the personal estate under a 
devise for payment of debts, the intention must plainly appear on the 
will, and tlie court cannot look to hUrinsic circumstances. Brummet 
V. Prothero, SKcs.111. Where the testator directed, that all his 
legal debts, legacies, and funeral cxpences should be fully paid,” it 
was hedd not sufiicient alone to charge legacies on real estates speoi- 
fically devised, for the intent must be clear, to induce the court to 
roarsWl assets in favour of legatees. Kightley v. KiglUley, 2 Ves. 
jwi. 328. Kiting v. Brown, 5 Ves. 359. [Simple contract debts are 
not charged on a real estate by a will, first devising that all testator's 
debts and funeral cxpences might be satisfied and paid by his exe¬ 
cutors, and tlien devising all the real estates specifically. Powell v. 
Ro6insy 7 Ves. 209. But real estates devised were held liable to 
simple contract debts, under a direction in the beginning of a .will 
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tbftt- the one hath assetS) and that the (^her hadi not any assets, 
the judgments-^all be only against him who is-found to have 
assets, and that the other who had not assets shall go quit. 
1 RoWs Abr. 929. 

But where two etcecutors join in an aoquittance, but one only 
receives the money, both are chargeable for it as to credltcas, 
who are to have the utmost benefit of the law: but the actual 
receiver (it is said) is only cliargeable as to legatees or persons 
claiming under distribution; for the substantial part is the actual 
receiving of the money, and tliis only is regarded in conscience. 
By Harcourt lord chancellor. M. 12 An. Churchill and HopsoHy 
I Salk. BIS. {h) 

Where an executor has once received money, assets of his 
testator, he cannot discharge himself under the plea of plcne 
administravit to an action by a bond creditor of his testator, by 
shewing that he paid the money to his co-executor, even for the 
purpose of satisfying the lx>jid creditor, who had applied for 
payment to such co-executor; if the co-executor afterwards 
misapply the money by retaining it to satisfy bis own simple 
contract debt. Crosse v. Smithy 7 EasCa Rep, 246. 

An executor does not make himself answerable for the receipts 
of his co-executor, merely by taking probate, permitting liiin 
to possess tlie assets, and joining in acts necessary to enable him 
to administer, but if he goes furtlicr, and concurs in the application, 
he is answerable. Hoceif v. BUthemariy 4 Vcs. 596. 

11. Generally, if the debts are in erpinl degree; the executor 
may give the preference unto which he will. 10 Mod. 496. (3) 


that debts and funeral expenccs shall be first paid, and that which 
descended to the heir by failure of devise to be first applied. JVil^ 
Hams V. ChtUffy S Vea. 545. There is no difference between debts and 
legacies in an implied charge on a real estate by will. S. C. 3 551*3 

(Jt) S. P. By lord Northingtmi (’. \Vestley v. Clarke.^ reported in 
Mr. Char’s note to 1 P. fFms. 83. See also Ldgh v. Jiarry^ 3 Atk.y 
where lord Hardwicke takes a difference between trustees and exe- 
eutorsy viz. that the former, though they all join in receipts, shall only 
be liable for what they receive individually, because they are obliged 
to join for conformity, but otherwise as to executors who may act 
severally if they think fit. Where by a voluntary joint act of exe¬ 
cutors, tlie testator’s money gets into the hands of one of them or a 
stranger, they shall all be liable. Sadler v. HoldtSy 2 Sro. C. C. 114. 
Scurjield v. HoweSy 3 Pro. C. C. 90. Mutrel v. Cox and Pitt, 21 Vin. 
Ah. 534. But that a party’s signing a receij^ is not in all cases cm~ 
cHuvve evidence against him of the receipt of money, even at law, 
appears by the above-mentioned cases, and StraUm v. Rastaly 
2 T.Rep.BQS. 

(3) Rent incurred in testator’s lifetime, though reserved on a parol 
lease; shall be paid before bond debts. Willet v. Earley 1 Vent. 490. 
Where fhc representative of an intestate i* seeking to give preference 
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@D fpods and dcbo^e due to 

4 <^l}gAti^:< endh -tifiSOJi;: th6 executor which.fli 

4a^o he wil]. Executor,-472. h 

But in thi; cose the chancery tvill sometimes interpose: because 
this power ^idybe ^irdet to fraud. 10 Mod, 4>96. 

Retainer. In Hkc manner, the executor may allow unto himself his own 
[ 342 ] debtin piejudice of other d^ts in equal d^ee; provided that 
he bath made aa inventory, and provided he be not executor 
his own wrong. Sioin, 459. 2 Bac, Ahr. 435. (But an executor 
of his :own wrong shall not in any case be permitted to retain. 
Blackst. B. 3. c, 2.) 

And this remedy of retainer is by mere act of law, and 
grounded upon this reason; that tlie executor cannot, without 
an apjmrent absurdity, commence a suit against himself as re¬ 
presentative of tlie deceased, to recover that wdiich is due to 
him in his own private capacity; but, having the whole personal 
estate in his hands, so much as is sufficient to answer his own 
demand, is, by operation of law, applied to that particular pur¬ 
pose. Else, by Ixiing made executor, lie would be put in wor^ 
condition tlian all the rest of the world brides. For, though 
a rateable payment of all tlie debts of the deceased, in equal 
degree, is clearly the most equitable method, yet as every 
scheme for a proportionable distribution of the assets among all 
the creditors hatli been hitlierto found to be impracticable, and 
productive of more mischiefs than it would remetly, so tliat the 
creditor who first commenceth his suit is intitlcd to a preference 
ill payment; it follows, that as the executor can commence no, 
suit,, he must be paid the last of any, and of course must lose, 
his debt, in case the estate of his testator should prove insolvent, 
unless lie be allowed to retain it, (4) But the executor shall 
not retain his own debt, in prejudice to those of a higher degree; 
for tlie law only puts him in the same situation, as if he had 
sued himself as executor, and recovered his debt; which he 
nevei’ could be supposed to have done, while debts of an higher 
nature subsisted. 3 Blackst. B. 3. c. 3. (/) 

by confessing judgments, the court will give plaintiff leave to proceed 
at law to recover judgment with a cesset execution and in equity for a 
discovery and account of assets. Bak^y.Dumar€squei^2.Aih.\\9, 

Barn.Ch,R.9rn- 

(4) Nor is lie obliged to take in part where there are not assets 
enough to pay the whole, Robhuon v. Cwntningsj 2Atk.4-ll. 

(1) In.debt on bond against an administrator to which he pleads 
debt on bond due to himself and retainer, it is not necessary to aver 
a good consideration for the bond, for if it can be impeached, the 
nmtter must be replied. Nor is it necessar)”^ for the administrator to 
out ki his plea the letters of mlministration, for the plaintiff, by 
bnngiag the aotimi, has admitted him ta be lawful administrator. 
Pienrd v. //rrwrw, 6 T. Rfip, 5 >0. 
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But If die dabt of (mu civdtto#.be|ia]n^ ^-a fotara d^, 
and of anotbar^ta^itof presently; A^^es^utwr canntet*'pi'ew 
such future debt, and pay it before die day of payment comes, 
and leave the other unpaid. But after the day happens, he may [ 343 j 
prefer cither; unless in case of a suit homnienced before the 
day. JVent. 142, . . ’ 

But amongst executors themselves, or joint administrators, 
one executor or administrator may ncM: prefef hfs asm debt 
before the debt of anodier executor ofr'administrator, being in 
equal d^ree. Thus in the case of Chopnwn and Dtrwrt in 
chancery, Feb. 26, 1738, two bond creditors, A. and B., took 
joint letters of administration, A. got into his hands best part of 
the o&sets, and retained for his own debt against B. On a bill 
for an account, the question was, whether A. by this had got 
such a legal advantage, as to be intitled to keep the assets, and 
so B. lose his debt. By the master of the rolls: The rule of 
this court in cases of retainer is, unless the party can shew a 
legal cause to retain, we never give it him; if he can shew a 
legal right, we never take it from him. Uhe question tlien is, 
w’hether at law this l>e a good reLainer. At law, no doubt, an 
executor or administrator hatJj a right, in case of debts in equal 
degree, to prefer one to another, and to retain for his own in 
the fii*st place against any other creditor; and the reason i^ 
because if a retainer were not allowed, an executor in cose of 
a deficiency of assets would have no possible way of obtaining 
satisfaction for his debt; for at law there is no such thing as 
splitting of debt, or making a rateable proportion, and there¬ 
fore he cannot come in upon an average with tlie rest of the 
creditors, nor has the advantage of another creditor, who by 
bringing his action in due time may recover Ids debt, tliough 
there lie not enough assets at last to answer all demands upon 
the testator; for he cannot sue himself. So that this privilege 
of retainer is founded on the policy of the common law, that 
executors may not be deprived of one advantage witliout having 
another in lieu of it, and that they may not be in a worse con¬ 
dition than all mankind besides. But this is not a case between 
an executor or administrator, and a creditoi’; but between two 
joint administrators, who are both in the same condition in all 
respects. No autliority hath been cited in this cose, to support a 
retainer by one administrator against the other, nor do I see how 
there ever could be one; because an administrator ran bring 
no sort of action against Ids companion, wherein this point might 
have been settled at law. Neither doth the reason of the law 
justify such a retainer, for administrators are ransidered but as 
one pereon in law; the possession of the one is the possession 
of the other; the receipt of one is the receipt of the other J aod 
therefore the retainer of one must be consiaered as the reiainCT [ 344 ] 

VOL. IV. B B 



34(4- Payaieat^ of 

of the .other; and most euuj» for their mutual benefit in. the 
discharge of the debts of lx)th in proportion. Then the conse¬ 
quence woultl be very bafi> were a i*etainer allowable in thi^fcase; 
for admUiistrators must fight for the assets, if getting the sole 
pQpsessioii would intitl6 either to a separate right in them. So 
that, as no legal right ol’ retainer hivu been shewn, the rule must 
take place, that he who cannot retain in law cannot in e<|iiity. 
The plaintiff is intitled to an equal distribution of the assets 
being an equal creditor, according to conscience and equity; 
and the defendant must be decreed to account. Plner^ Exe.~ 
cutors, D. 2. 

[A right of retainer is not prejudiced by the circumstance, 
that the administration is granted to another for the use of tlie 
creditor, a lunatic, nor that it is granted to another durante 
minoritatei nor that the debt is due to a trustee, i'rajdis v. 
Cooper, 4 Ves, 763.] 

Another difference, where debts are in equal degree, is said 
to be, that regularly that debt shall be paid first for wliich suit 
is commenced, and not that for which no suit is conimciiced; 
for after a suit begun, the executor (it hath been lioJden) 
may not excuse himself by any voluntary payments. 2 Cha. 
Ca.201. 2Vem.62. 

Yet it is said, that the executor, l)cfore notice of such suit, 
may pay any other creditor in equal degree; and then plead, 
that he hath fully administered before notice. lir. Executors, 43. 
Went 146, 

And in the case of Mason and WiUianis, it was licld by Cowjier 
lord chancellor, that pending a bill in eejuity against an executor, 
or after a decree quod computet, an executor may pay any t»ther 
debt of a higher nature, or as high a nature, if there be legal 
assets; but if he hath only equitable assets, then the court of 
chancery will not indemnify him, and suffer him to prejudice 
and disappoint the first suitor. 2 Salk. 507. 

If there be two creditors in equal d^ree, and Iwth sue; if 
the executor doth by covin help the ci-editor whicli began his 
suit last to his judgment or execution first, and tlierc be no assets 
left to pay tlic otlier creditor, he must be satisfied out of the 
executor’s own estate, if this covin be proved against him. But 
the confession of an action by the executor, where there is a 
real debt, is no covin ; and such recovery by confession is a 
8®^ executor against another creditor. Swin, a. 
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(m) But wliere debt on bond was brought against an adininistrator, 
and he pleaded a judgment confessed to an action on a simple con¬ 
tract, without averring that he had no notice of the plamtiSTs de¬ 
mand,” the plea was holdcn to be bad, because it would enable an 
^ administrator, in many cases, tn defeat a specialty creditor ’iv con- 
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In the cflse 6f Joseph and Mott, M. 1697, A man made hk 
wffl, and died indebted to several persons by bond, more than 
his personal estate would pay. A bond creditor brought a bill 
against the executor, to nave a discoveiy and account erf* the 
fSrsonol estate, and a satisfactioji for his (febt. At the hearing, 
the executor made default; so there was a decree against him 
for an account and satisfaction out of the assets, unless cause 
shewed: Before the decree was made absolute, another bond 
creditor of tlic testator brought an action at law against the ex¬ 
ecutor, upon a bond. He appeju*ed, and because he could not 
plead this decree at law, suffered judgment to go against him 
by default. And the account being carried on before the 
master, it was doubted whether he should allow this judgment 
on the account. The master of the roils was of opinion, that 
the decree must be preferred. And it coming to be reheard 
before tlie lord chancellor, he was of the same opinion. /-Vcr. 

Ch. 79. 

But in the case of Darsfon and the Earl of Orford, H. 1701, 
after a hill filed in chancery against an executor for a discovery 
of assets, and answer put in, the executor voluntarily paid a 
IxmkI debt without suit. The cause proceeded U> a hearing, and 
an account was decreed. And the question wsis, whctlier this 
voluntary payment, pcndiiig a suit here, should be allowed on tlie 
account. And the lord keeper IVriglU thought the payment 
oiigl)t to l)e allowed; l)ut this being a point of consequence, he 
orderetl precedents to be seai*ched. Afterwards, 3d June, 1702, 
on precedents produced on lx)th sides, his lordship seemed to be 
of the same opinion; but said the case of Joseph and Mott was a 
precedent jigainst him, but thought that to l>c a direct change of 
lim law. The next day (upon consideration of the precedents) 
his lordship said he was bound up by them, and therefore decreed 
the payment (being voluntary) to lie disallowed ; but seemed to 
disapprove of the case of Joseph and Mm, where the judgment 
at law was fairly obuined. Afterwards, 21st Nov. 1702, this 
decree was reversed in the house of lords, and the payment 
allowed. Prec, Cha, 188. 3 P> IVtU. 401. 

So in the case of Waring and Danvers, M. 1715, the plain- [ 346 ] 
tiff, a simple contract creditor of the testator, brings an action on 
a special original against the executor, in order to recover his 
debt. The other simple contract creditors offered the plaintiff to 
come in for his proportion of his debt with them; but having 
first filed his original, he insisted on his whole debt, in preference 
to the rest. Upon which, the executor and the other simple 
contract cr^itors enteretl into articles, agreeing, that fir« the ex- 


fessing as many judgments as he pleased on simple contract debts. 
Sawver v. Mercer, 1 T. Rep. 690. 
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ecutor should be paid his debts» and then that all the simple con¬ 
tract creditors should equally share the assets amongst them) 
exclusive of the plaintiff. And in order to bar the plaintiff’ at 
law, the executor gave judgment in the several qitarUum meruUs 
brought by the other simple contract creditors, for tlie several 
sums wliich were laid as damages in the declarations, witliout as¬ 
certaining the damages by writ of inquiry, but those damages 
were so laid as not to exceed the real debt. Upon this, the 
plaintiff brought his bill. But the master of the rolls dismissed 
the bill without costs, it being a hard case j but afterwards, on 
consideration, he gave costs. And the decree was affirmed by 
the lord chancellor. The master of the rolls said, if the plaintiff 
desired it, he would send it to the master to see whether the 
judgments confessed to the other creditors be more than their 
real debts; but tlie plaintiff not thinking it worth his while, the 
court decreed as al>ove. 1 P, Will* 295. 

In the case of Barker and Du7neres, Jan. 29, 1740. Robert 
Dumeres died intestate, and on his dead), Edward Dumeres, who 
was a relation of his, applied for administration. Barker, who 
was a creditor of Robert by bond, opposed the gnmting of ad¬ 
ministration to Edward, by reason of Ids insufficiency, and his 
intention of going over to Jersey. However, atlmiiiistration was 
granted to him. This administration was in some measure 
granted to Edward by the leave of dus court. Barker had en¬ 
tered a caveat against its being granted to liim, though that 
caveat was afterwards witlalrawn. But Jis there were diese 
objections against him, Barker filed his bill against liim the 31st 
of October last, for the payment of his debt; and prayed that he 
might give security to abide that determination. His answer 
came on die 27th of the next month; and an order was made 
that he should find such security, which he accordingly did. 
After this Merry, who was another bond creditor to the intestate, 
brought his action at law against Edward, and Edward confessed 
f 347 ] a judgment to him in Michaelmas term in that same year, in 
4U00/. This occasioned Barker*s bringing bis action at law 
against Edward, upon the same bond for whicli the bill ^^as 
brought here; in order tliat Edward might not confess judgment 
to other persons, before he could get judgment against him. As 
soon as this action was brought, a motion was made on the part 
of Edward, praying tliat Barker might make his election whicli 
court he vrould proceed in, whether at law or in equity. — By 
the lord chancellor Hardwicke: It is very true, that it is the 
general rule of this court, that a person shall not be allowed to 
pioceed l>oth at law and in equity for one and the same demand, 
at one and the same time. But notwithstanding that, it is as cer¬ 
tain, that by the ancient course of the court, a person was 
allowed to bring his action at law against the representative of the 
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deceased, and at the same time ta bring his bill here in order tu 
have a discovery of assets; though now it is established, that if 
tlie party proceeds in equity against such representative, his 
bill must be both for a discovery of assets and a satisfaction 
for his debt; and he shall not be allowed to proceed both at law 
fuid in equity. And where the party has proceeded in both 
courts, several orders have been requiring him to make his elec¬ 
tion. But where the court sees that the representative is confess- 
ii^ judgments, that is areoson (and in my judgment shall always 
he a reason) that the court will not require the party to make his 
election. The courts of law distinguish the case of executoi’s, in 
instances similar to this, from other cases. Therefoi*e though the 
constant course of tiiose courts is, on reasonable circumstances, to 
give a defendant farther time to plead tlum he is obliged to plead 
in by the strict rule of the court; yet when an executor applies 
for this favour, the time for pleading shall not be enlarged but 
by his consenting not to conless judgments in the meantime. 

'Tis imleed time, that an executor in some instances may honestly 
confess judgments to other crctlitors; ns where he does it to pre¬ 
vent his being doubly cluu’gwl, or the like: but when tin's court 
sees that he doth lliis in order to elude its oi*ders, the court will * 

never permit it. Now what is the nature of the present case ? 

The original bill was filed the 31st of October last, 'llic answer 
of Edward came in on the 27tli of November following. And in 
tile lieginning of Michaelmas term here is a judgmej^it confessed 
by Edward to Merry, in 4000/. The administrutioii itself was in 
some measure granted to Edward by leave of tliis court. Barker [ 348 3 
had entered a caveat against its behig granted to him, though 
that caiveat was afterwards withdrawn. The proper order for the 
court to miUve in this case is, that Barker made a special election, 
namely, to proceed at law to recover judgment there, and to pro¬ 
ceed in this court for a discovery, and an account of assets, but 
that he shall not be at liberty to take out execution upon the 
judgment without leave of tills court. And it was ordered ac¬ 
cordingly. Bam. Cha. Ca. 277. 

12. The forfeiture for not burying in woollen, by the statute of Burying in 

the 30 C. 2, c, 3., is now repealed. woollen. 

13. Next the funeral expences shall be paid. Funeral 

But in Sheilas case, T. 5 W.^ it is said, that in strictness, no ®*P®“*** 

funeral expences are allowed against a creditor, except for the 
coffin, ringing the bell, parson, clerk, and bearers* fees; but not 
for pall or ornaments. 1 196. Perhaps the expences of 

the shroud, and digging the grave, ought also to have been added. 

In general, it is said, that no more than 40^. for funeral ex¬ 
pences, shall be allowed against creditors. 3 Atk, 249. («) 


(») By lord Hardioiehe C. At law, where a person dies insolvent, 
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14. By the statute of the 17 O. S. c. 88. If any overseer of:the 

poor ^aU die, his executors or administrators shall, within forty 
days after liis decease, pay out of die assets dl money r^aiiting 
due, wliich he received by virtue of his office, before any of his 
other debts are paid. § 3. ' 

15. Next to these, as it seemeth, come the cliarges of tlie 
bate of the will, or of the letters of administration. 


16. Next, tlebts due by the testator to the king are to be «Ks- 
cbai^ed; and it is not in the choice of the executor to prefer any 
Ollier debt due to any subject. Stoin. 455. 

Which must be understood of such debts as are due to die king 
only by matter of record, and not of sums of money due to tlie 
king upon wood-sales, or sales of his minerals, for which no obliga¬ 
tion is given: or of amercements in his courts Ixiron or courts of 
his honours, whicli be not courts of record; or of fines for copyhoUl 
estates there; or of forfeitures to the crown of debts by contract 
due to any subject by outlawry or attainder, until office thereupon 
found. a. 455, 456. 2 Bac. Ahr. 432. 

17. By the statute of the 9 yin. c. 10. Debts due to the post- 
office for letters, sliall be preferable in payment before any debt 
due to any private pei*soii. § 30. 

18. Next, debts due to private persons upon judgments 
against the deceased in his lile; and, after tliose, debts 
judgments (although by mere confession, and without defence) 
against tlie executor or udminibtrator for the debts of the de¬ 
ceased. Law of Ex, 39. 'rreaiise of Eq. 112. h, 4. pt, 2. 


c, 2. § 2. 

But it is said, that the executor is not Iiound to take notice of 
judgments against the testator in his life, without being made 
acQuainted therewith by the creditors; for the executor is no 
way privy to his acts. 1 And. 159. 

But in tlie case of Littleton and Ilihbins, M. 42 EL, it wa^ 
adjudged, that executors at tlieir peril ought to take notice of 
debts upon record. Cro. EL 793. 

In tlie case of Eattirmn and Huddleston, T. 2 O. 2., an action 
of debt upon a Ixiiid was brought against the defendant as ex¬ 
ecutor. The defendant pleatls a recovery against liim already 
had in a pica of debt, and that he hud no notice of this bond at 
that time, and that there was no more in his hands than would 


the rule is, that no more shall bo allowed for a funeral than is neces¬ 
sary ; at first only 40s., then 5/., ami at lust 10/. But the executor 
here having hud reasonable ground to believe the estate solvent, from 
the large legacies left by the testator, and it not being clear that, 
upon the whole, there would be a d»;ficiency, his lordship allowed 60/. 
for the funeral cxpeiiccs, the testator having dirceted that he should 
he buried thirty miles from the place of his death. Soirj. v. Puvtrr. 
I Afk. 119. \\\ liftlL y.P. I tS. it i*! ^,Mll tlic usual nieth“d is (o al¬ 
low 5/. r See tit. UMirinf, n"t * (s) \ 



satisfy thk recovery.- Upon this t^e plainti^ <3eiiuirs. Tbe 
court observed, that it did not af^sear but dxat this recovery 
might be in d^t upon bond, or otlier matter of as high nature, 
and then uiidoubt^fy the plaintiiT ouglit to be barred. But 
however, if the recovery was upon a simple contract, they were 
imuoimously of opinicm, if the defendant had no notice of tlie 
bond, tiiat the recovery would be a g^l bar. They said, in 
this consists the difference between duties of a private nature, 
and duties upon rccoid; for those 6 X 600101*8 are bound to take 
notice of at all events, but tliese they need not, where a suit is 
commenced agauist them to recover debts of an inferior nature. 

They said also, that there is no occasion that executors should 
hold out a suit to the last, before they make such payments; but 
if an action is taken out against them, it is the same. But if an [ 350 ] 
executor makes a voluntary payment of 11 debt by simple con¬ 
tract, where there are not assets lo satisfy the bond delits, it is 
otherwi^, though he hatli no notice; for there arc many cases, 
where a man’s voluntary act shall prejudice him, where Uie 
iiecesaty^ of law would not. Upon tlie whole, judgment was 
given for the defendant. 1 Barnard. 186. 

If the Judgment is satisfied, and is only kept on foot to 
wrong other creditors, or if there be any defciisance of the 
judgment yet in force; then the judgment will not avail to 
keep off* other creditors from their debts. >SVm. a. 456. 2 Bac. 

433. 

And of two judgments, he who first sues execution must be 
preferred; but before, it is at the election of the executor to pay 
whicli he will first: Only a judgment in a foreign countiy, as 
I'rance, is to be considered but as a simple contract. Treat, of 
Eq. h. 4. pt. 2. c. 2. § 2. Swin. a. 436. 

And it is not necessary tliat the judgment be limited to the 
courts at Westminster; but if it be obtained in any court of 
record, which hatli power to hold plea by charter or prescription of 
debt above 40s., it is sufficient. Tor though upon such a judgment 
execution cannot tlicre be had, but of such goods as are within 
the jurisdiction of that court; yet if the record be removed into 
chancery by a certiorari, and tliere by mittimus into one of tlie 
benches, then execution may be had upon any gooils in any 
county of England. <Stc*n. a. 456. 

But a judgment not doggeied, as by the 4 & 5 W. c. 20., shall 
not affect any lands as to purchasers or mortgagees; or have any 
preference against heirs, executors, or administrators, in tlie 
administration of the estates of their ancestors, testators, or in¬ 
testates. 

Wliich act, in order to render more easy the finding of such 
judgment entered, directs in what manner alphabetical Hsts shall 
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be nmdebf jiK^ffinents by confessioo* non 9uv^infbrw^ak^e^otmiiil 
dieity in any of the courts of record at Westminster; to whi^ 
any person may resort, on paying 4)d. and no more, (o) 

19. In the cose of Harding and Hdgey H 16d2, in the 
chancery. Upon a special report^ the sole question was, how a 
duty decreed should take place in relation to other debts in point 
of priority of satisfaction j and ordered that a decree should 
precede debts on simple contracts and bondsj and take place, 
next to judgments. 1 Vern. 143. (5) 

But in the case of Peploe and Sioinbumy M* 1719. In the 
exchequer. It was decreed, that creditors by judgment at law, 
and creditors by decree in equity, shall be paid equally without 
any preference. Bunb, 4-8. 

And it has now become the established doctrine, that a decree 
of the court of chancery is equal to a judgment in a court of 
law. (6) So where an executrix, whose testator was greatly in¬ 
debted to divers persons in debts of different natures, being sued 
in chancery by some of them, appeared and imswered immedi¬ 
ately, admitting their demands (some of the plainti^ 'being her 
own daughters); and others of the creditors sued the executrix at 
law, where the decree not being pleadable, they obtained judg¬ 
ments ; yet the decree of the court of chancery, being for a just 
debt, and having a real priority in point of time (7), not by 
fiction and relation to the first day of the term, was preferred in 
the order of payment to the judgments, and the executrix pro¬ 
tected and indeiiinUied in paying a due obedience to such decree, 
and all proceedings aguiust her at law stayed by injunction. Case 
of Morris against the Bank of England. Decreed fii-st at tlie rolls 
by sir Joseph Jekylly in Aug. 1735. Which was affirmed by the 
lord Talhoty in Nov. 1736. And his lordship’s decree affirmed 
in parliament in May 1737. 3 P. Will. 402. Cas. Talb. 217. 

In the case of Tvrwin and Gibsoiiy July 31, 1749; where a 


(o) A debt on Judgment not docketed according to the directions 
of this act, is put by it on a level witii simple contract debts. There¬ 
fore, on u plea of plene admtnistravil to debt on a Judgment obtained 
against the intestate, but not docketed, the administrator may give in 
evidence payment of bond and other specialty debts which exhausted 
the assets. Hickey v. Hc^cr, 6 T. Reju 384. And an outstanding 
judgment against a testator or intestate, not docketed, cannot be 
pleaded by an executor or administrator to an action on simple con¬ 
tract. Steel V. RorkSt 1 Bos. ^ Pul. 307. 

(5) An administrator, having paid away all the assets in satisfying 
specialty debts, was decreed to pay a debt due on decree before he 
had paid those debts. Searle v. HalU 2 Vem. 37. Searle v. Lane^ 
2 Veriu 88. S. P. Bishop v. Godfrey^ Pre. Ch. 179. 

(6) Bislwp V. Godfrey, Pre. C.h. 179. S. P. 

(7) .Tosfpn V. Mott., Pre. Ch. T9. S. P. 




aim was -decneed tCh the plaintiiF^ it was ruled lord Hctrdmke, 
lhat the solicitor in the cause* for his trouble and money dis^ 
bursed for his client, had a right to be paid out of the sum 
decreed; and tliat in this case the administrator cannot apply ” ■ 
the assets in the course of administration. And this, he said, is 
the constant rule in chancery. 3 Ath. 720, 

20. Next, debts upon recognizances at common law. Law of [ 352 ] 
39. Recogni- 

And debts upon statutes merchant or staple, or recognizances 
in nature of a statute staple. Law of Ex, 39. 

And these lecognizanccs and statutes standing in equal d^pree, 
it is at the executor’s election, to give pi’ccedciicy to which he 
will. Swin. a. 457, 2 Bac, Ah, 434, 

Neitlier between one statute and another doth the time or 


antiquity give any advantage as touching the goods, though 
touching the lands of the conusor it dotli. But as tlie goods 
in tlic hands of the executor, he who first seizeth them by execu 
don is preferred; and before suing of execution, the executor may 
give precedency to which he will. Swin. a. 457. 

But amongst statutes and rec(^nizunccs, those which are for¬ 
feited shall be preferred before those which are for the performance 
of covenants, not broken, Swin, a. 457. 

And these, before they are bn)ken, do not take place of sj)e- 
cialties. Treat, of Eg* 112. 

21. In the case of the Earl of Bristol i\\\d Hunyerford^ M. 1705, Mortgage*, 
it was first decreed at the rolls, tliat mortgages were to be paid 
in the first place, and then judgments, and then recognizances: 

But upon on appeal to the house of lords, it was adjudged, that 
mortgages are not to be preferred to other real incumlirances: 
but diat mortgiiges, statutes, and recognizances, shall take place 
according to their priority, and as they stmid in order of time. 

2 Fern. 524. 

If an estate is devis^l in trust for payment of debts, a mort¬ 
gagee who lent a further sum upon bond, shall not be allowed to 
tack it to his mortgage in preference to creditors. 3 Atk, 630. 

So where a person claims the equity of redemption, as a pur¬ 
chaser for a valuable consideration, without notice of the mort¬ 
gage ; tile mortgagee cannot tack his, bond to it, and can only 
have it out of the general assets of th©,mortgagor. 3 Atk, 659. 

But if a mortgagor, after making a mortgage, borrows money 
of a mortgagee upon bond, and the mortg^ed premises desceiid 
upon an heir at law, or come to a volimteer; the court will not 
suffer them to redeem the mortgage, without paying the bond: 
and this is to prevent a circuity; because the moment the estate 
descended, or came to the volunteer, it became assets, and liable 
to the Ixmd. And the same rule will hold, as to a devisee of [ 353 ] 
the mortgaged premises. 3 Atk. 630. 659. 
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8). Next) debts-by specialty, as those bonds or odter obli- 
gations, sealed by the testator. 8 B(tc. Abr. 434. 

Also rent arrear, and unpaid by the testator, is equal to a 
debt by specialty; for this savouring of the redty, the executor 
can no more wage his law against 'such a debt, than he can to n 
debt by specialty. 2 Jiac» 434. 

So where debt was brought against an exe<a|^ for rent re¬ 
served on a parol lease, after the lease was de^min^^ and tlie 
executor pleaded that the testator entered into an obl^ation, 
and that he had not assets above 5^"; wliich were not sufficient 
to discharge this obligation; on demurrer it was resolved, that 
this rent, though reserved on a parol lease, was yet equal to an 
obligation, and that it still remained in the realty, thougln iHe 
term was determined. 2Jiac.Abr.A!%A>. ^ 

Also by the custom of London, if a citizen of Londori dies 
indebted by simple contract, such debt is equal to a debt by 
specialty. 2 Bac, Abr. 434. - 

E. 1715, ParfLcr oxiH Harvey. The grantor's covenuani in* a 
marriage settlement for him and his heirs, that the premises 
were frcc from incumbrances, shall come in equally with cisgcfi- 
tors on bond. Vin. Erenitors, Q. a. 33. /: ' 

If two men are partners in trade, and one of them ^es a 
1x>nd to leave his wife 1000/., and dies, and the other partner-ad¬ 
ministers ; if the wife would be paid out of the separate estate bf 
lier husband, on there being effects, slie shall have a preference 
before other creditors; but if there is no separate estate, and 
the wife would have satisfaction out of the partnership dlbcts, 
then all the partnership debts must be first paid. Z P. HVl. 1'82. 

Any voluntary lx)nd is goixl against an executor or adiiiiiiis- 
trator, unless some creditor be thereby deprived of his debt: 
Indeed, if the bond he merely voluntary, a real debt (though 
by simple contract only) shall have the preference. But if there 
be no debt at all, then a bond, however voluntary', must be 
paid by an executor. 3 P. Will. 222. Comyns, 255. 

A man, having a wife who lived separate from him, afterwards 
married another woman who knew nothing of the former wife's 
being alive; but it l>eing discovered to the second wife that the 
former wsls alive, the husband (in order to pi*evail with the 
second wife to stay with 1^) sotiie yeare afterwards gave a bond 
to a trustee of the second wife, to leitve her 1000/. at his deatli, 
and died,’ not ]eaviil|r assets to pay his simple contract debts: If 
this bond had bccTi given immediately on the discover)', and 
tlicy had parted tliercnjK>ii, it had been good; but l>eing given 
in trust for the second wife, after such time as she knew the 
first wns living, mid to induce her to continue with the husband, 
this was worse tlian a voluntary bond, and decr'H'tl to be post- 
|Hmed tf' fill the simple t de^'ts. Hut if s!»ch bond had 
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been given to the second wife as a recompenoe for the injury '■ 

done her, and thereupon she had left die husband, it had been .' 

a good bond, and to be paid before any simple contract debts. ^ 

3 P. WUL 339.349. 

; If tliere be divers oWigadons of the like kind, it seemeth to be 
in the power of the executor to discharge which obligation, tiad 
to gratify whi^^’ tlie creditors he will; wliicii being dune, the 
other creliitors^e without remedy, if there be no assets; unless 
the day of payment in die one obligation (as was observed before) 
be expired, and die day of payment of die odicr obligation is 
not yet come : in which case, the Ibrmer obligadon is to be first 
satisfied; or luiless there lie suit commenced for some obligadon, 
jbr then it is not in the power of the executor to discharge ano¬ 
ther obligation for which no action is brought, in prejudice of 
die former suit. But an executor may confess judgment on one 
obli^don, and plead that judgment to an action brought on 
aiiodier obligadon. Arul if there be two obligations, and the 
two seywal creditors bring several actions iigainst the executor, 
he that ftrst obtainetli judgment must be first sadsfied. 

458. .;S 434,435. 

Although'the executors are not named in on obligadon, yet 
tlie law will charge tHpm, fw that they represent the estate of 
4lie testator. Aiid the. law is the same of administrators. But 
.the heu* shaUmot dt any dme be chaiged, without express men¬ 
tion of. die. heir. :i^^,.33. , 

23. Debts by simpfe contract are postponed to all others, simple 
being debts of an inferior nature; yet an executor is liound, as contract. 

as he hath assets, to pay them, tus much os any otliei* debt; 
and therefore a simple contract creditor need not allege, that 
the executor had assets to sadsfy debts of a supei’ior nature, and 
his also; but if the tnidi be, diat the executor hath only assets 
sufficient to satisfy such superior debts, lie must plead it. 2 Bac. 

Abr. 434. 

But by the 29 C. 2.c. 3. No action shall be brought whereby f 355 ] 
to diarge any executor or administrator upon any sfiecial 
promise to answer damages out of Ills own estate, unless Uie 
agreement upon which such action shall lie brought, or some 
memorandum or note diereof, shall b|^ in writing ami signed by 
the party to be charged therewith, OT'^ihu other pei*son there¬ 
unto by him lawfully authorised. § 4. 

But albeit the law requires, that debts should lie paid accord¬ 
ing to their stqieriority, as herein set forth ; yet may an executor 
pay a debt on u simple contract before a specialty, if he hath no 
notice of such specialty : for otherwise it might be in tlie power 
of the obligee to ruin die executor by keeping bis Iwind in hU 
pocket iindl die executor shall have paid away .'ll! the assets in 
discharging simple contract debts. ^2 Yirtc. Abr, 134, 435. 
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Bot of debts upon record* the ececntor ought to take notioe 
at his peril. 2 Btic,Abr,4>^^, 

And in the case of Greenwood and Brudnish^ T. 1720, a man 
mortgaged his lands, and gave a bond to perform covenants, 
and after died intestate. His widow, withxmt taking letters of 
administration, possessed herself of his personal estate, and pakl 
it all away in satisfying debts on simple contcaipt. About seven 
years after, an old dormant entail was discovered, akd the heir 
in tail brought an ejectment, and recovered possession. Where¬ 
upon the mortgagee sued the widow upon the bond. Sie 
brought a bill for an injunction, having paid away all the tes- 
tatoi^s assets l)efore any notice of this bond, and therefore all^t^ 
that she ought not to be chargeable with a devastavit. The 
defendant demurred, and the demurrer was clearly allowed, the 
bill being an attempt to alter the course of law. But if any ex¬ 
traordinary fraud Ijad been charged on the defendant, by which 
she had been deceived, or induced to pay away tlie assets, that 
might have varied the case. Prec. Chn. 534f. 

In what 84 . A person indebted by bond and simple contract, devised 
^1 bep^d trustees to be sold for payment of lus debts; it was re- 

parijMstu. solved and declared to be the constant rule, that the ^editors 
should have in proportion, and not the bonds to be first satis¬ 
fied : for it shall be construed, tliat (one of them being as much 
a debt as die other) the testator intended they should all be paid 
alike; and if the value of tlic land fall short, they shall be sa¬ 
tisfied in proportion: So legatees shall have equal proportion 
pro rata, according to the greatness or smallness of tlie legacy ; 
for the land is made debtor : But otherwise it is of judgments ; 
t 856 ] for these do affect the land by their own strengtii and nature, 
and would have had the preference, whether such devise had 
been made or not %Preern. 4 9. 175. 

But if a man only charge his lands witli the payment of debts, 
so that the lands descend subject to them; Ixmds slioll be pre¬ 
ferred to simple contract debts. 1 P. Will. 430. 

A man deviseth his lands to two persons in trust, to be sold 
for payment of his debts, and maketh the same persons execu¬ 
tors. The question was, whether bond debts should have a pre¬ 
ference, or all debts be^j^paid pari passti. The difference was 
token, when tlie same persons that are trustees to sell the lands 
are executors likewise, and where not; for in the former case, 
after the land is sold, it is assets even at law ; and therefore 
to decree diem to pay ollierwisc than according to the legal 
course, would be to decree a devastavit. And in diis case 
it was decreed, that bond debts must be preferred. Prec. 
Cha. 127. 

But in the case of Icicin and Okelg, July 26, 1740 ; where 
there was a devise to trustees for the payment o.^ debts, and the 
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mroB persons were macfe executors, it was held by lord Sard* 
wicke, that this shall be equitable, and not l^al assets, and all 
tl}e creditors must be paid pari passu. There have been cases 
(he said) in which it was held, that where trustees are made 
executors, debts shall be paid in a course of administration, but 
the modem resolutions have been otlicrwise. 2 AtL 50. 

A lense for years, or a bond or grant of an annuity taken in 
a trustee*s nanie, being personal Jissets, shall be applied in a 
course of administration, and not for the payment of all tlxe debts 
equally. 2Vem.'764}. 

If a man possessed of a tei*m for years, mortgagetb it and dies, 
leaving debts, some by l)ond, and some by simple contract, the 
equity of redemption is equitable assets^ and sliall be liable to all 
the debts equally. 3 P. Will. 341. {p) 

And the distinction scenietli to be this: Where there arc 
leyal assets, that is, assets which are liable at law without the 
help of equity, there the executor may apply them according to 
the course of law, which allows and requires a preference to be 
made in-certain cases, as hath been mentioned ; but where there 
are only equitafde assets, tliat is, assets which are not liable 
without the help of a court of equity, in such case the court will 
direct the application thereof according to that course which is 
most equitable and just, namely, to pay every creditor his share f 357 ] 
in proportion. 

So where the assets arc partly legal and partly equitable; 
although equity cannot take away tlie legal preference on legal 
assets, yet where one creditor has been partly paid out of sucli 
I^al assets, when satisfaction comes to be made out of equitable 
assets, the court will postpone him till there is an equality, in 
. mtisfaction to all the other creditors out of the ettuituble assets, 
proportionable to sO mucli :is the legal creditor has been satisfied 
out of the legal assets. Cha, Ca. 'Jalb. 220. 2 V*^i. 435. {q) 

25. As debts upon judgments, recognizances, mortgages, Imnds, In what 
and otlier like specialties, shall carry interest; so also interest inter- 
hath been allowed upon demands due by cofcwaw/, although it was 
objected that they were not liquidated, and only found in 
damages. Viner, Interest, C. 


(p) An equity of redemption of a mortgage in fee is not equitable 
assets as against judgment creditors who have a right to redeem. 
Sharpe v. The Purl of ScarboTough, 4 Ves. 538. And assets are not 
marshalled against judgment creditors. Ibid. 

(f) That the court leans to construe assets equitable rather than 
legal, vide supra, 8. 

(8) The court may charge executors with interest on balances in 
therr hands, even though not prayed by the bill, as where they arose 
subsequeDtly* Turner v. Turner, 1 Jac, S; W, H, 43. 
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Wbwe a man prays sati^nction for a stiAple conirttct debt^ 
merely out of persmal assets; a court of equity will of .course 
direct the debt to l)e paid with interest, to be computed frpm one 
year after the testator’s death. Barnard, 229. 

But where a real estate is charged with the payment*of debts, 
us well as the personal: the lord chancellor Hardwieltp. said he 
did not know that it was absolutely fixed that simple contract 
debts should carry interest from tliat time; and be believed, if 
the decrees of the court were looked into, it would be found that 
a great many of them are in this ft)rin, that the master should 
take an account of the value of the estate imd of the debts, that 
he should compute interest upon sucli of the debts as carry in¬ 
terest, without giving any direction that interest should be com¬ 
puted upon tile other debts. Jd, 

Where a man devises his land for the payment of his delds ; it 
is said, that this devise makes the land as a security or mortgage 
for all the testiitor’s debts, as well those by simple contract os 
otherwise; and the simple contract debts shall carry interest, ns 
the land, which is the fund, yields annual profits: By lord 
chancellor Macclesfield^ who said that tins was the daily pRictice. 

2P. m/1.26. 

But where a real estate is cltaryed only with the payment of 
debts; the lord chancellor Hardwickc seemed to think that this 
[ 358 ] will not make the simple contract debts to carry interest. And 
he said, that on a general devise of lands for the payment of 
debts, he should think that simple contract debts ought not to 
carry interest. Barnard. 230. 

The arreare of an annuity or rent-charge, are never decreed to 
be paid with interest where the sum is uncertain ; but only where 
it is certain and fixed. Cos. TaUmt^ 2. 

In the ctise of Litton and I.itton, T. 1719; interest of an an¬ 
nuity wius decreed by the lord chancellor from the very day it 
became due. But Mr. Peere WiUiams adds a query as to this, 
and saj’s, it seems the arrears should cany interest only from the 
first day of payment next after the arreai*s of tlie annuity became 
due; if payable half-yearly, then from the next half-year day; if 
quarterly, then from tlie next quarter day; and so has been the 
common rule in these cases. 1 P, IViU, 54f}. (r) 

Debibarreil 26. !/’. 1700, Staggers and WeJby; at tlic lord chancellor’s 
tut^of 1? bouse. It w'as held by Cmvper lord diancellor, that if one by 
nutation, will subject his lands to the payment of his debts, debts barred 
by the statute of limitation shall be paid; for they are debts in 


(r} Upon a deficiency of assets, a value must set on an annuity 
at the time of the death, and the annuitant can claim only in that 
respect. Franhs v. Cooper. \ Ves. 760. 
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^uity, And the duty remains; the statute Imdi not cxtiugiiisiied 
it, though it hath token .way the remedy. hSalk, 154.2. P^ern. 374. 

T. 1726, lilakeway and tlie I'Utrl ofSirafford, In 1707 sir 
Henry Johnson was in<iebted to Blakeway in 3434 In 1714 he 
received 50/. in part. In 1719 sir Henry died, having made his 
will and devisetl his lands to his executors, in trust to pay ills 
debts. Tlie executors renouncing, the eurl of Strufibrd fulniinis^ 
tei'cd [with the will annexed. Blakeway brought his bill to 
l)e paid out of] the assets. The earl of Sti iilTord plcadetl tlic 
statute of limitations; and that neither he, nor (as he believed) 
sir Henry, made any promise to pay the debt, within six yeai's 
before tlic bill brought. I^rd chancellor: I would be cautious 
in giving any relief agtiinst an act of parliament; but it is plain 
the debt is not extinguished by the statute of limitations, since 
tlie statute must be pleaded, which the defendant is not bound to 
do; and if he afterwards will acknowledge the debt, it Uikes it 
out of the statute: and his lordship overruled the plea. Upon 
appeal brought in the house of lords, this decree was reversed, 
and tlie plea ordered to smiid for an answer. 2 P. Will. 373. (a) 

But if the debtor by his will directs that all Ids debts shall he [ 359 ] 
paid, or makes any provision for the payment of his debts in 
general; this will revive if, and bring it out of the statute, and 
make his executors liable. Prec. Cha. 385. 

So if the debtor, upon application for that particular debt, ac¬ 
knowledges and promises payment (for a bare ticknowlcdgmcnt 
is not sufficient); this will bring it out of the statute: for die ac • 
knowledgmciit and promise is a new evidence of tlie debt. Id. 

But in the ciise of NorUm and Freeker, //. 1737, it was said 
Ity the lord chancellor Hardwiche^ that an executor is not ctwa- 
peUable, either in law or equity, to take mlv.'intage of tJie statute of 
limitations, against a demand otherwivSe well funded. 1 Atk. 526. 

27. Where a testator is much indebted, and tlie executor is Exc-cutor 
desirous to lie rid of the assets; tlie executor’s safest way is, to mayfilua 
file a bill in chancery against the creditors, to tlie end Uiey may, 


(s) But with liberty to except, and saving the benefit of the plea 
to the defendant, till the hearing of the cause. 3 Sro, P. C. 305. 
And the like order was made it\ Jones \.Ea/rlof Strnffordy 3P. Wms.89. 
But no farther proceedings appear to have been had in cither case. 
See Mr. Cox's Notesy uhi stipra. The point is, however, considered 
as settled by lord Mansfidd, who expresses himself thus in TVuemon 
V. Fenton, Cowp. 548.: “ Where a man devises his estates for payment 
of his debts, a court of equity says, (and a court of law in a case pro¬ 
perly before them would say the same,) all debts barred by the statute 
of limitations shall come in and share the benefit of the devise, 
because they are due in conscience; therefore, thougli barred by law, 
they shall be held to be revived, and charged by the bequest.*’ See 
also iMc.on v. Brings. 3 Atk. 107. 
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priority at if they Will, coDtcst each oth^a debts, and dispute who ought to 
payment. 5 ^ preferr^ in payment. [^Buckle v. AUee,'} 2 Vem. 37. 

Flea of 28. In debt against an executor, if the defendant plead hilly 

ajnu- administered, if any ^^sets be found in his hands, ^though there 
vutravU. ^ value of the debt f yet the plaintiff shall have 

judgment for his whole debt of tlie goo^ of tlie testator. 
1 BolPs Mr. 929. (0 

[ 360 ] But if it be found, tliat he had nothing in his hands, the judg¬ 
ment shall be, that the plaintiff shall take nothing by the writ, 
and shall not have judgment of the debt: for he hath waived this 
advantage by taking of the issue, and judgment is to be given 
upon the verdict. 1 RoWs Air. 929. (m) 

(f) The judgment in such case used to be agaiust the executor for 
the whole debt and damages, to be levied de bonis testalorisy et si non, 
&c.; the damages tie bonis propriis. lAl. Entr. 504. But in Harrison 
V. Beecles, 3 T. Rep. 688 ., lord Mansfield, with the assent of the other 
judges, would not suffer the plaintiff to recover of the executor more 
than the assets in his hands with judgment qxsando aedderint for the 
residue. But if to an action on a bond the executor plead payment 
and non est factum, but omit to plead ptene administreemt, and a ver¬ 
dict and judgment be had against him, this amounts to a confession 
of assets : and to an action of debt upon that judgment suggesting a 
devastavit, he cannot plead that he has fully administered, but will 
be liable for both debt and damages dc bonis propriis. See Erving v. 
Peters, 3 T. Rep. 685; and Rock v. Leighton, ib. 690. So if a person 
bind himself as administrator, to abide by an award to be made, 
touching matters in dispute between his intestate and another, and 
the arbitrators award that he as administrator should pay, he cannot 
plead plene administratnt to debt on the bond ; for by submitting to 
such an award, he lius admitted assets. Barry v. Rush, 1 T.'Rq>. 691. 
But a mere general submission to an award by an administrator is not 
of itself an admission of assets. Pearson v. Henry, 5 T. Rtp* 6 . Vid. 
supra, 8 . Worthington v, Barloxo, 7 T^dtep. 453.; in which case lord 
Kenyon lield, that if an arbitrator award a payment by an adminis¬ 
trator, it is equivalent to determining that he has assets. If an ex¬ 
ecutor plead that he has fully administered, and the plaintiff does not 
take issue on that plea, but takes judgment of assets quemdo acciderint, 
on a scire facias on that judgment he can only have execution of such 
assets as shall have come to the executor's hands since the judgment. 
But if it appear to the court on affidavit, that assets have come to the 
executor’s hands, between the purchasing of the original writ and the 
judgment, the court will permit the plaintiff to enter up his judgment 
in such a manner as to reach them, except the executor can shew 
that some injustice will thereby be done him, as in case he should 
have fairly paid other debts in the interval. Mara v. Quin, 6 T. 
Rep. 1. In chancery, if a plaintiff pray an account, or procure a 
receiver to be appointed, this is a waiver of an admission of assets. 

Wall v. Bttshby, 1 Bro. C. C. 484. 

(m) For here the plaintiff might have had judgment for the debt of 
the goods of the testator, which might hereafter come in be adminis¬ 
tered. ZfV. Ent. 505. 
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. 29. 1/ an executor pleacl ne taupte<^exe(^dor, and'is found cx> 
ecutor; the judgment shall be general, to reefer the debt, for 
his false pica. 1 Bt^s Abr. 930. 

In on action of debt against on executor^ who jdeadeth that he 
is not executor, nor e^en administered as executor, and this is 
found against him; the judgment sliall be of the goods of the 
testator, if there arc any such; if not, of his own goods; as well 
for the debt, as for the damages and costs. 1 BoWs Abr. 930. 
1^.293. (p) 

80. An executor siiall not be forced to pay iegacies, until the 
legatees shall give bond to refund in proportion, or in the whole, 
for the satisfaction of debts, if any shall appear unsatisfied. 
Cha, Ca. Finch, 136, Finer, Devise, Q. d. 7. 

For debts are to be paid before legacies: and if the spiritual 
court will compel an executor to pay a legacy before he pay the 
testator’s debts; a prohibition will lie. Law of Ex. 182. 

But where lands are devised for payment of debts and legacies, 
and the debts are such as land is not liable to satisfy, os debts by 
simple contract; tlierc, it is said, tlie debts shall have no pre¬ 
ference of the legacies: but if there be not sufficient to pay all, 
they shall be paid in proportion. 2 Freern. 270. 

^ if a man bind himself in an obligation to perform a certain 
tiling, and deviseth divers legacies, and dicth, leaving only suffi¬ 
cient to satisfy the obligation, if this shall come to be forfeited ; 
yet this obligation shall not be any bar of the l^acics, because 
it is uncertain whether the obligation will ever come to l)e for¬ 
feited : but the executor sbnll make a conditional delivery of the 
legacy, to wit, that if the obligation shall be recovered against 
him, tiie legatee shall re-deliver the l^acy. 1 Bolts Abr. 928. 

fWhen executors pay a sum of money on tlieir testator’s ac¬ 
count, whicli was not due, in an action to recover it back, they 
roust declare in their own right, and not os executors; but if the 
money was due in conscience, such an action will not lie. (8 a)] 


(p) What constitutes an executor of his own wrong See supra, 
Probate, 9. 

(8 a) MwU V. Stokes, 4f T. Bep. 565. 
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payment of legadS^'. 

Vir. Of ilte paymevit ty^legacies, and distribution m- 

testate's effects. 

And, 

I. Concerning the payment of legacies. 

II. Concerning the distribution of intestafc*8 effects, [page 392.] 
[III. Concerning the stamp duties chargeedde on legacies and the 
disirihutivc shares of an intestates estate, (page 4T9.)] 


I. Concerning the payment of legacies. 

1. T>Y the statutes of the 25 C. 2. c. 2. and the 1 G. st. 2. c, 13. 

persons required to take the oaths, and otherwise qualify 
themselves for offices, who shall act w'ithout such qualification, 
Shalt be incapable of any legacy. 

By the 9 & 10 JV. c. 32. Persons asserting tliat there are more 
gods than one, or denying tlie Christian religion to be true, or 
the holy scriptures to be of divine authority, shall, for the second 
offence, be incapable of any legacy. [The same penalty was in¬ 
flicted by this act for denying the Trinity : but wjis repealed by 
53 G. 3. c. 160.] 

And by 5 G. c. 27. Artificers going out of the kingdom, and 
exercising their trades in foreign parts, shall be incapable of any 
legacy. 

2. A legacy is extinct, by taking a bond for it. Yeh. 39. (9) 

Where the statute of limitation was pleaded in bar to a legacy 
demanded, due twenty years before; it was held by the lord 
chancellor, that a legacy is not barred by the statute, nor ever 
had been so held. 2 Frecm. 22. 

The father by his will giive to his daughter 1000/. to be first 
paid after his debts, besides a share out of the dividend of his 
estate. Afterwards, on her marriage, an agreement was made, 
for w'hat she should liave out of her father’s estate, and that it 
should be only 1100/., and that was to be in full of what was in¬ 
tended her thereout. It was decreed by the master of the rolls, 
and confirmed by the lord chancellor, that diis w'as an ademption 
of the legacy, and that the 1100/. wiis to be in full of what the 
daughter was to have out of the said estate. Hah and Acton, 
21 C.2. 2Cha. Ca. 35. {w) 


(9) Sec Ortne v. Smith, 2 Vern. 68 i. 

(v)') As an agreement may be a satisfaction of a legacy, so a legacy 
may be a satisfaction of an agreement; a.s where a man had one 
daughter, to whom 8,000/. was secured by marriage settlement, and 
afterward he gave her 8,000/. by his will for her portion, and 200/. 
per onn. Lord keeper Harcourt held, that the daughter shall have 
but one 8,000/., though she may elect which of the portions she 
pleases. CopUy v. Copley, \ P. Wms. 147. So also, the bequest of 
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A mou by Us will gave bis four daughters 6004i a|nece, unU 
afterwards married bis eldest daughter to the |^laiiiti^> and gave 
her 700/. portion. After that, he makes a codicil, and gives 
100/. apiece to his unmarried daughters, and thereby and 

confirms his will; and dies. 

llie plaintiff preferred his bill for the legacy of 600/. given to 
his wife oy tlie said will. It was held by the master of the rolls, 
that the portion given by the testator in his lifetime should be 
intended in sjitisfaction of tlie legacy. And It was agreed to be 
the constant rule, that where a legacy is given to a child, who 
afterwards, upon marriage or otherwise, receives the like (1), or a 
greater sum, it shali be intended in satisfaction of tlie legacy, 
unless the testator tieclares his intention to be otherwise. And 
it was said, the words of ratifyinff and confirming do not alter the 
case, though tliey amount to a new publication, being oidy words 
of form, and declare nothing of the testator’s intent in this 
matter. 2 Ftmm. 224. Irod v. 'l\ 1608. [S. P. by 

lord Hardwicke in Famham v. Philips, 2 Atk. 214. (a-) 


the residue of testators personal estate to a younger son, being 
greater than the provision by the father’s marriage settlement, was 
decreed a satisfaction of that portion. Pickman v. Morgan, 1 Pro^ 

C. C. 63. and Pro, C. O. 394. And a legacy has been decreed to 
go in part satisfaction of a provision by settlement. Warrm v. Warren, 

1 Pro, C, C. 305. But. this is question of inientnm. See Ilardniry 
V, Hanhury, with the cases there cited, 2 Pro, C. C. 352 & 529., and 
lord Thurlmo's judgment in Pickman \,Mm'gnn, lb. 394. Jeacock v. 
Falkener, ] Pro. C. C. 295. Parret v. Pcchfirrd, 1 Vesey, 519. 

[But portions for children by the w'il] of a parent are presumed to be 
a satisfaction of a prior provision by settlement, unless clearly not so 
intended, and the presumption is not rebutted by slight circumstances. 
Hinekelifis Hinchcliffe, 3 Pe*. 516.] 

(1^ Coohson V. Ellison, 2 Cox, 220. 3 Pro. C. C. 61. 

{x) But this rule docs not apply to portions given by a stranger or 
distant relation, not in loco parentis, which shall not adeem a legacy 
given by his will. And the reason of the drstinclion is, that a parent 
is under a debt of nature to portion his child, and though he gives a 
legacy generally, he must bo understood to mean it as a portion. If 
therefore he gives a sum of money afterwards upon marriage, it is 
for the same end, and consequently an ademption of the legacy. 

But a stranger not being under this obligation shall be taken to 
have meant a double bounty, unless the contrary appear by evidence. 

Shudul V. Jdtyll, 2 Atk. 516. PorocU v. Clearer, 2 Pro. C. C. 500. 

In Harhop v. Whitmore, 1 P. Wms. 681., the portion given by a father 
was less than the legacy, yet the latter was held to be adeemed. 

[ITie strict rule is established, that a legacy given by a debtor to his 
creditor, which is equal to or greater than the debt, shall be presumed 
to be intended in satisfaction of the debt. Talbot v. /). ^ Shrettsbufy, K^tisfaction 
Pre. Ck. 394. v. Wood, 2 P. Wms. 132. Fonder V. Fmom, of a debt. 

8 P. Wms. 353. Ptech v. Kennigal, 1 Ves. 126.; though if lenedkr, Set su;>ra, 

(• c 2 
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(DntUfif. - Payment of legacies. 

A man seised in fee, devised to his duldren 100(Vi., payaUe at 
several times, by 50/. a year, with which sums he charged his 


it shall not be taken as a satisfaction pro tanto* Creamery case, 
Salk, 508. This was a case of a legacy greater than the debt; and 
lord chancellor Harcourt gaid, the intention of the party ought to 
be the rule in all these cases. And in Cuthbert v. Peacock^ 1 SaJk. 
155, a legacy greater than the debt was not taken to cancel it. Nor 
is a legacy presumed to be in satisfaction, if the payment of debts is 
particularly mentioned In the will, or if it appears from it that the 
testator meant to be both just and generous, for the rule is taken 
strictly. RicJuirdson v. Greese^ 3 Atk» 65. Chancey\ case, 1 P* Wms. 
408. 410. n. where the cases arc collected, 10 399. S. C. And 

courts always endeavour, if there is any room for it, to distinguish 
cases out of it. Clarke v. Sewell, ^Atk, 96. 3 Ves. 466. Rarclay v. 
Wainwright, S. P. Thus where the legacy is not equally beneficial 
with the debt in some one particular, as in time of payment, though 
it may be more so in another, it is out of the general rule (see Nickolls 
V. Judson, 2 Atk. 300. Pre» Ch. 270. Matthews v. Matthetos, 2 Ves, 635. 
Haynes v. Mieoe, 1 Bro. C. C. 129.), except in the case of a child 
legatee. 3 Ves. 466. So if it is less beneficial in point of certainty. 
Crompton y. Sale, 2 P. TV. 555. Barret y.Bcckford, I Ves. 519. Or 
if the debt was subsequent to the bequest. Salh. 508. Tltomas v. 
Ben-net, 1 P, Wms, 343. Fotoler v. Fowler, 3 P, W. 355. Nor does 
the rule apply, if the thing given is of a different nature. Thus land 
shall not go in satisfaction of money; or if the legacy is on condition; 
for by the breach he may be a loser; whereas the will intended it for 
his benefit. Salk. 508. 

Where two legacies of the same sum are bequeathed to the same 
person, speaking simpUciter, by different instrumeiUs, viz. one by will, 
and the oilier ^ codicil, the legatee is entitled to both (Ja-mes v. 
Semnens, 2 H. Jala. 213.); and it is indifferent, whether the second 
be of the same or larger amount tlian the first. But if they are not 
given simpliciter, but the motive of the gift is expressed in each instru¬ 
ment, and the same sum is given, the court considers these coincidences 
as raising a presumption that the testator meant not a second gift, 
but only a repetition of the former ; but in no other case. {Hurst y. 
Beach, 5 Mc^d. R. 358. James v. Semmens, S. P. Hooletf v. Hatton, 
1 Bro. C. C. 390.«. CofAey.Boyd, ^Bro. C, C.52\.ace.^ Ves. 464-.con- 
^): though this rule maybe repelled by internal evidence of an in¬ 
tended substitution (Allen v. Calloto, 3 V'es, 289. Barclay v, Wain~ 
wright. ul, 462.); or by an exact similarity without circumstances of 
difference, as in the time of payment of aunuitics half-yearly and 
quarterly. Curriey. Pye, 17 Ves. i-62. But where two legacies of 
equal quantity are given simpliciter to the same person by the same 
instrument, and the same cause, or no additional reason is assigned 
for the repetition of the gift, the presumption is against their being 
intended as accumulative. Buhe of St. Albans v. Beauclerk, 2 Atk. 
640. Garth V. Mt^rick, i Bro. C. C, 30. Hvlfbrd v. Woml, 4 Ves. 76. 
So in the common casewhere tlie same thing is given tn ice to the same 
person, the second cannot operate, because it cannot be gii en more than 
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}bik3s, and then died. One payment of 50/. became due; then 
the lands were aliened by Jine and proclamations, and five years 
passed. The devisee sued for the whoje, But it was decreed, 
that what became due after the fine, was barred by the fine j but 
not the 60/. due before; for a trust is burred by fine. H. 30 
31 C. 2. Wakelin and Warner, 2 Cha, Ca.24>7, 

Legacy given out of a ten/i for years ; if the term determiues, 
the legacy is extinct. Cha. Ca. Finch, 464. 

A legat^ of a lease of titties is extinguished by a renewal of 
the lease: but a republication of the will after the renewal re¬ 
stores the legacy. 2 Vezey, 418. (y) 

A legacy was devised out of debts clue in several counties, and 
they were all called in before tlie testator’s death; yet the legacy 
remained gexx!. And a difference was taken between a pecuniary 
and a specific h'gacy: for iji the first case the legacy will remain, 
tliough the debt upon which it is charged be paid in ; but the 
specific legacy may be lost by being altered. So where the 
legacy was greater than the debt out of winch it was directed to 
be paid did amount unto; yet sucli sum being expressly devised, 
and there being assets, it wcls decreed to be paid. Cfm. Ca, 
Finch, 152. Jtaym.335. 

71 1728, Ford and Fleniing. One by will devised thus: I 
give to my gi’and-daughter Mary Ford (the plaintiff) the sum of 
40/., being part of a debt due and owing to me for rent fi’oni 
G. M., she allowing what charges shall be expended in getting 
tile same; also, I give unto my two grandsons the rest and resi¬ 
due of what is owing to me from the said G. M., which is about 
40/. more, to be equally divided between tlicni, they allowing 
charges as aforesaid. Afterwards, the testator received tlie whole 
debt owing lor rent from G. M. For the plaintiff it was insisted, 
that there w'as a difference between a specific and a pecuniary 
legacy, that though the disposing of a specific might be an 


once. Ibid. But where the same quantity is given with an additional 
cause assigned for it, or with any implication to shew testator's in¬ 
tention that it should accumulate, the court has so decided it, as 
where an additional cause or mark of favour was mentioned in the 
codicil. GarOi v. Mcyrich^ 1 Bro. C. C. 30. Foy v. 1 Char, 163. 

1 Bro. C. C. 392. n. Ridges v. Morrison, id. 389. So where a greater 
legacy was given after a less to the same legatee. Curry v. Pile, 

2 Bro, C. C. 225. Or where the same sum was given by will to A., 
and by codicil to the same person on a contingency, it was held ac* 
cumulative. Hodges \. Peacock, 4 Fes. 735.3 And when a distribut¬ 
ary share shall be taken to be Aperformaiiee of the intestate's covenant, 
as to provide for a wife, children, &c. videBeev. dAranda, 1 Vesey, 1. 
Blandy v. Widmorc, 2 Vern. 709. 1 P, Wms. 324. 2 P. Wns, 6)4. 
10 Ves.9. 

(y) Vide supra, Of ivhat things, \B. 
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adeitiption of it, yet this lieing-a pecuniary legacy, the ps}|Hng 
the money to the testator would be a loss of it. On the other 
side it was insisted, that there is a difference between a voluntary 
and a compulsory payment; that though the first was no ademp¬ 
tion, yet the second was; and tliat the testator compelled G. M. 
to pay in the money. But the lord chancellor was of opinion, 
that there was no foundation for the difference taken in the 
[ 365 ] books between a voluntary and compulsory payment; for the 
latter might be, with an intent to secure the legacy at aJl events; 
and decreed to the plaintiff the 40/. legacy. 1 Abr» Cos. Eq, 
302. 

So in the case of Ashton and Ashton^ M. 1735, where tlie tes¬ 
tator devisetli a debt, and afterwards receives it, or otherwise 
calls it in: in neither of these cases is this an ademption of the 
legacy ; seeing this might be done from an apprehension of such 
debt being in clanger, and with a design to secure it; and being 
personal estate, and not diminished by remaining in the testator’s 
coffer instead of the hands of the debtor, it may well pass by the 
will. 3 E. mi/. 386. (z) 

M. 1736, Partridge and Partridge. Tlie testator devised to 
the legatee 1000/. capital South Sea stock. At the time of making 
his will he hud 1800/. of such stock; jind after by sale reduced it 
to 200/.; wliicli he after increased to 1600/., and died. Between 
the making his will and his death, the act took place, which 
changed three fourt]\s of the capital South Sea stock into annui¬ 
ties. Tills legacy is not taken away or impaired, by tlie sale, or 
by the act of parliament. Cas. Talb. 226. («) 

legatary or tlevisee may not of his own head take the 
Tul.^ for° ^ ^(<^5 or chattels devised to him out of tlie possession of the 
executor, because the law gives him a remedy for the same, and 
C 366 3 because the law doth not appoint that the legacies shall be paid 
until the debts of the testator be first satisfied. Swin. 19, 2 Bav. 
Abr. 435. 

For if the executor do detain the legacy, or do slack the per¬ 
formance of the testator’s will, the legatary must sue the executor 
in the ecclesiastical court, for the same legacy so detained or not 
satisfied. Suin. 18. 


(z) S. P. Alto. Gen. v. Parhin, Amb. 596. Bronsdon v. Winter, 
ih. 57. Vid. tamen Badrick v. Steeens, 3 Bro. C. C. 431. [ Stanley v. 
Potter, T. 1789, 2 Cox, 180. Aslihume v. M^Gtdrt, SBro. C.C.108.] 
(fl) S.P. Bronsflon v. Winter, Amb. 57. Where tiie testator be¬ 
queathed 2000/. capital stock in the South Sea company; at the time 
of making his will, he had just 2000/. in that stock, but afterwards 
sold it; and fWmy M. R. held, that this was not a specific legacy, 
nor adeemed, hut decreed the executor to make good the 2000/. 
stock, out of the testator s personal estate. 
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For where a devise is made of goodss if the. executor will not 
deliver them to the devisee, he liath no remedy the common 
law. TerifM of Ute .L* Devise. 

For an action on the case lieth not against an executor for a 
legacy; unless he promise to pay it upon good consideration: 
for legacies are only to be recovered in the spiritual c*o^rt, or in 
the courts of equity, i Sid. 4'tJ. Vin. Actions, O. c. 7. (aa) 

(oa) The jurisdiction of the court of chancery in suits for legacies 
is bat of modem date compared with that of the ecclesiastical courts, 
being said to have commenced in the time of lord C. Nottingham; 
[for suits for legacies charged on personal estates wcie originally and 
properly cognizable in the ecclesiastical courts, as a branch oi that 
testamentary jurisdiction which undoubtedly belongs to them; but 
legatees instituting suits there, finding the authority of that court 
inadequate to enforce a full discovery of assets, were frequently 
driven into equity for that purpose; and, therefore, to save a circuity 
of suit, and in ease of the suitor, courts of equity exercised complete 
jurisdiction in the matter, by ciiforciug the discovery and account, and 
decreeing payment of the legacy. B\it in the exercise of this concur¬ 
rent jurisdiction, courts of equity necessarily adopted the law of that 
forum in which the suit was originally cognizable; and tlierefore it is, 
that where a suit is instituted in equity for payment of a legacy 
charged u()on the personal estate, if a question arise upon the right 
of the legatee to demand payment, it is governed by the civil law; 
whereas if the legacy is charged on a real estate, the rules of the 
common law prevail, because in the latter case the jurisdiction of the 
temjioral court is original and exclusive. Kedy v. Monch^ 3 Jiidffw. 
P. C. 2f3.] 

The court of chancery considers the executor Jis a trustee for the 
legatee, and will compel him (if he appears to have wasted the estate 
or to be in insolvent circumstances) to give security for the legacy if 
payable at a future day, or to bring the money into court. 1 Chn. 
Ca. 121. 5 Pro.C.C.‘S65. [So a bill may bo filed in exchequer for 
a legacy. Puncumbad v. S/infCh. C. 12). lnfr(i^\.'\ And as it 
is a rule that he who seeks must do equity ; if a husband and wife sue 
for the personal legacy left to the wife, the court will not compel the 
payment of it till a proper settlement be made on her. Brown 
Eftony 3 P. Wms. 202. The court will also see money put out for 
children; which excellent provisions could be but imperfectly ob¬ 
tained ill the ecclesiastical court, and with still greater difficulty in 
an action for a legacy at common law, in which the legatee, if he re¬ 
covered at all, must recover without any terms. These reasons in¬ 
duced the court of K. B. in a late case, to decide that an action for 
a legacy does not lie at common law. Beehs et ux. v. Sti'vtty 5 T. 
Hep. 690. But such action w'ill lie if the executor, having assets in 
his hand, assent to the legacy; for the moral obligation which he is 
under to pay tlie legacy, provided he has assets, is a sufficient con¬ 
sideration for his undertaking to pay it. Atkyns et ux. v. Hilly and 
Hawkes et ttx. v. Suundersy Cowp. 284—-294'. Pearson v. Henryy 
o T. Rrp. 6 . Such promise must, however, be in writing by 29 C,% 
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And in case uf suit in the spiritual couft, it behoveth ■ tba de¬ 
visee to have a citation against the executor of the testament to 
appear before the ordinary, to shew why be performs not the 
will of the testator. Terms of the L.' Devise. 

And although certain goods in specie are given to a man by 
will, yet he cannot take them without the execuloris assent; so 
if a term for years lie so given to him, he cannot enter into the 
land without such assent: for it may l>e the executor hath not 
assets besides to pay the testator’s <lcbts. Imw of Ex. 262. 

Yea if a man do l)equeath goods to another, which are in the 
custody of that other person, yet if he detain them from tlie ex¬ 
ecutor (who hath not assented to the legacy), the executor may 
have an action of detinue or trespass, or of trover after demand 
of the goods, against the said legatee. Law of Ex. 263. 

But in case of a devise ofthe devisee may enter without 
the assent of the executor; and if the heir at law should enter 
before him, the devisee may enter and eject him. 1 hist. 11. 

For seeing that an inheritance devis^ is not demandable in 
the ecclesiastical court, but in the temporal; therefore tlie legatary, 
according to die devise, without farther assignment or delivery, 
may enter into the same after the lieath of the testator. Stvin. 19. 

But if chattels real^ as a lease, be liequeatlied by will; a man 
may sue for die same in the court ecclesiastical. Swin. 19. 

If a legacy be granted oiU. (f lands in fee simple, this shall not 
sued for in the spiritual court; but if land be devised to lie 
sold for payment of legacies^ the land being sold, the suit for 
the money to be distributed maybe in the spiritual court; for the 
money is personal, and assets in the hands of the executors, so 
as it savours not of the realty being executetl. Cro. Car, 396, 
397. Brownl S2. 

But where a man deviseth that his executors shall sell his 
lands, and, out of the money which shall be raised by sale, 
givelh a portion to his daughters^ it hath been adjudged, diat 
iieidier the laud nor money is testamentary, for it is not assets to 
satisfy debts, but a sum arising of land, and appointed to special 


c, 3. § 4. But in Cambden v. Turner^ C. B. sittings after TWw. 5 G*. 1. 
King C. J. held, that an action for money had and received lay against 
an executor, for a legacy which he had owned lay ready far the 
plaintiff whenever kewmdd call for it} cited by BuU&r J. in Ilawkes 
v. Saunderst ubi supra. And in Williams v. Ziee, SA^.223., the 
court of chancery held, that after an executor has assented, a legatee 
of a specific legacy may recover it in an action of trover. [And the 
court of K.B. decided, that an action at law lies against an executor 
to recover a specific chattel bequeathed, after his assent to the be¬ 
quest. Doe n. Saye and iS/rh; v. Gtq/, 3 East's B<p. 100. A legatee 
is entitled to have his cxpenccs paid when he establishes a paper. 
Sutton V. Brax, 2 PhiU. Pejy. 323. j 
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uses m.’way of «quity, and not as a legacy, and ther^sre not to 
be sued for in Uk ecclesiastical court, but in a court of equity: 
and the ecdesiaatical court cannot iiold plea of a legacy in equity, 
but where it is a legacy in law indeed. Oo. Cor. 395, 396. 

Sivin. a. 10. 

So if a man devise lands to be sold for the payment of debts, 
and dispose of the surplus to several persons, that cannot be sued 
for in an ecclesiastical court, but only in a court of equity; be¬ 
cause that is not a legacy merely of goods and chattels, but it 
ai^eth originally out of lands and tenements; and tliey have a 
testamentary jurisdiction touching chattels only. Str. 672. 

So where the testator devised u legacy to one, to be paid out of 
the profits of his lands, and he deviseth tliose very lands to his 
executor for a term of years, and died; adjudged, that this was 
a temporal matter, and not testamentary, because the legacy was 
to arise t>ut of the profits of the lamls. Swin, 20. 

But wliere the testator devised leases to his eldest son, and 
that out of tlie same he should raise such a sum of money for por¬ 
tions for his daughters, wlio libelled in tlie spiritual court for their 
portions; it was adjudged, that this should not be accounted os 
a rent issuing out of tlie lands, but as a testamentar}' legacy, and 
to be recovered in that court. 2 Ihtht. 153. 

M, 2 Ann. Kwer and Jones. It was held by Holt cliief justice 
clearly, tliat a devisee may maintain an action at ammon lau\ 
against a lertenant for a legacy devised out of land; for where a 
statute, as the statute of wills, gives a rig])t, the party by conse¬ 
quence shall have an action at law to recover that right. 2 Salk. 

415. 

But tlic usual remedy in such like cases is in eqiii^. 3 Salk. 

223. 

It is said, that where the ccclcsinsticul cimrl and a court of 
equity have a concurrent jurisdiction, whichever is first possessed 
of tlie cause has a rigiit to proceed : and the same of all other 
courts. But where the husband hath sued in the spiritual court 
for a legacy given to tlie wife, the court ol‘ chancery hatli granted 
an injunction to stay proceedings; Iwicause the spiritual court 
cannot oblige him to make an adequate settlement on her. Free. 

Cha, 546. 

So where a pei'sonal legacy was given to an infant; it was 
held, that the same is more properly cognizaide in chancery than [ 369 ] 
in the ecclesiastical court; and if the matter had proceeded to 
sentence in the ecclesiastical court, yet it was proper to come 
into chancery for the executor’s indemnity; for m the chancery 
legatees arc to give security for the money, but not in the ^iritual 
court; ar>d the chancery will see the money put out for the child¬ 
ren. 1 / <Ta.26. 

So where there is a trust, or any thing in nature of a trust, 
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Security t(> 
be given, 
vhon lliu 
day of pay- 
!^4nent is 
'distant. 

[ 370 ] 


notwithstanding the ecclesiastical coart hath an original jui^dicr 
tion in legacies, yet the chancery will grant an injunction to stay 
the proceedings in the ecclesiastical court; trusts being properly 
cognizable only in equity. 1 Aik. 4<91. 

So where a will is suppressed or destroyed, the suit for a per* 
sonal legacy may be in equity in the first instance, without re¬ 
sorting to the spiritual court; otherwise it would put tl»e plaintiff 
upon great difficulties; for in the spiritual court, the plMntiff 
must prove it a will in writing, and must likewise prove the con¬ 
tents in tlie very words, and must also prove the whole will, 
though the remainder of it doth not at all belong to, or regard 
his legacy; which the temporal courts do not put a person upon 
doing. Much more, wlien the legacy is charged both out of per¬ 
sonal and real estate; tor as to the reiil estate, there is no occa¬ 
sion to resort to the ecclesiiistical court at all. 3 Atk. 361, 

Legacies may l)c recovered in the spiritual court against an 
adnnnialrator with the will annexed, or against an executor of his 
own wrong. 1 RolFs Abr.^\^. 

Whei’e the executor, being siietl in the spiritual court for a 
legacy, pleads the legatee’s release, and that comt tries the va¬ 
lidity of that release, the common law will not prohibit them, 
provided tliey try it by the rules of the common law; because 
they have jurisdiction of the legacy, which is the origimd cause. 

2 RolPs Abr. 307, 

But where phne administrnrif. was pleaded in the spiritual 
court, and proved by one witness, which they would not allow; 
a prohibition was gi anted. Het. 87. 

So where an t!xecutor, being sued for a legacy in the spiritual 
court, pleaded the ]>laintiff’s release, which was tUsallowed there, 
Ijecause the witnesses were dead, and that court refused to allow 
circumstantial proofs of the release; a proliibition was granted. 

3 RoWs Abr. 309. 

4'. An executor may in some cases be compelled to give secu¬ 
rity to pay .a legacy; as wliere 1000/. was devised to a person to 
be paid at the age of twenty-one years; and upon a bill exhibited 
agauist the executor, suggesting a devastavit, and praying that 
he might give security to pay the legacy when due, it was decreed 
accordingly. 1 Cha. Ca. 121, 

Tlie tesUiU>r devised 800/. to an infant, to be paid by In's 
executor when the said infant should attain to the age of twenty- 
one years. The infant by his guardian exhibited a bill, that tlie 
executor might give scctirity ibr the payment of the money. 
And so it was decreed. Swin. a. 40, IjOW tf Ex. 187. 

ITie testator Itequciithed his personal estate to his wife for life, 
and vvhat she sliould leave at her death to l>e equally distributed 
between his own kindred and hers; if the estate be so small, that 
slie cannot live upon it without spending the ttock. it seems she 

20 
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not be obliged to give secunty; otherwise shail. 

Prec, Cha, 71. 

H. 11 Ja. Prmce's case. If a person possessed of o lease for 
years, devise tlmt his executor out of tlie profits tliereof shaU 
pay to cvciy one of his daughters 20/. at their full age; the ex¬ 
ecutor may be sued in the spiritual court, to pul in surety to pay 
the legacies, and no prohibition shall be granted; for this Is to 
issue out of a chattel. 2 RolVs Abr. 285. 

But in the case of Fahncr and Mason^ M. 1737. Where 500/. 

WHS given to the grand daughter, to be paid at twenty-one or 
marriage; and if she died before either of those contingencies 
happened, then to go over to another; It w iis said by lord Hard- 
imckc^ as the legacy was devised over, nothing vested in the 
grand-<laughter till one of llie contingencies sliould happen; and 
therefore slie was not eiiliticd to have the l^acy secured. 

I Atk. 505. (5) 

5. Mr. WenluH/rth says, In case an infant be of tlie age of dis- Payment to 
cretion, to wit, fburtccu years, he holdclh it clear, that tlie pay- , 

ment of a legacy to iuin made will stand good, wliether he who L J 
makes such payment have any acquilUnce or not; for if he have 
proof of the payjnent, he is well enough acquitted from any setrund 
payment. Went. 219. 

An<l he thinks on demand and acquittance tendered, he ought 
to pay it to an infant of tender years (in presence of his guardian); 
payment according to the testator’s appointment being the matter 
which acquilleth the payer. Went. 220, 221. 

And Ml'. Clerke says, If a legacy be left to an infant under 
seven years ol‘ age, the father (or next of kin) shall apply to the 
jutlge before whom he intends to sue for the legiicy, and allege 
that such a person de<reased made his will, and appointed sucii a 
one executor, and in the said will bequeathed unto his son, being 
an infant (under seven years of‘ age) such a legacy; and tluil by 
reason of such age, tlie said Infant hall) not a person able and fit 
to sue for the same; and shall implore the office of die judge in 
that behalf, and request that curators be assigned to the infant, 


(6) But,per lord Tttvrlov) C., in Green v.Pigott, 1 Bro, C.C. 103., 
the latter cases have been, that the fund should be appropriated; and 
whether a legacy be payable at a fixed or a contingent future day, 
the effect is the same: and his lordship approved of the decree uf 
the master of the rolls, ordering the legacy to be laid out in tlie ]>ur- 
chase of bank 3 per cent, consolidated annuities, in the name of the 
accountant general, upon the trusts, and subject to the contingencies 
of the testator’s will. Sec also Billings v. Sandoniy 1 Bro. C.C, 393. 
Noivlan v. Neilige)}, ib. 489. et supra., Form and Manner, 35. «. ,* and 
this is the more necessary, as in case of the executor's bankruptcy, 
his certificate is a bar, ami the residuary legatees are not liable. 
Wateof V. Hnte, 2 Bro. C. C. 305. 
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to sue fin* and recover the said legacy from the executor: 
■Whereupon the judge usually assignetli such father or next of 
kin to be curators in that behalf. 1 OugJU. 357. 

Blit if the minor is above seven years of age, the judge doth 
not, ex ojffieio, constitute a curator; but the minor is to choose 
one, either personally, or by commission (as in case where he 
lives at a great distance, or otherwise), or sometimes by special 
proxy under his hand and seal, requesting that such curator may 
be asngned by the judge os aforesaid. Id. 358, 359, 360. 

And if the executor, on suit of the minor by such curator as 
aforesaid, pay to the curator the legacy due to the minor, he is 
dischargetl from any further payment thereof to the minor wlicn 
he comes of age; although the curator never pay it to the minor, 
or shall become insolvent: and the reason is, because he pays 
it by the decree of tlie judge. And tlierefore it is advisable for 
the executor, not to pay the legacy until suit hath been com¬ 
menced against him by tlie curator, and he the said executor 
hath been cited : and then let him offer to pay the l^acy Judici^ 
etUy, that is, according to the forms of the court r and ^e same 
being enteretl in the acts of the judge, tlie executor is discharged. 
Id. 362, 363. 

And in this case the judge is not wont, nor is obliged, to 
[ 372 J deliver the legacy to the curator for the use of the minor, until 
he hath given caution for the indemnity of the judge and of the 
executor in this behalf, and for the payment thereof to the minor 
when he shall come of age. Id. 363. 

And in the couit of chancery, in the case of Bullen and Allen, 
T. 28 C. 2. An infant exhibited a bill by his guardian, for a 
legacy of 100/. devised to him. The defendant by bis answer 
confessed the legacy, and that he was always ready to pay it, so 
as he might be lawfully discharged, which the plaintiff by reason 
of his infancy could not do: and therefort^ insisted that it might 
be paid without interest. Which was decreed accordingly, and 
the defendant to be indemnified. Cha. Ca. I'inch. 264. 

And in the case of Dyke and Dyke, H. 25 Cha. 2. Where 
legacies were devised to infants payable at a certain time, which 
expired during tlieir infancy, and the executor refused to pay the 
same, because the legatees could not give any dischafges by rea¬ 
son of their infancy; it was decreed, that "^he master should put 
out the money at interest in the name of the guardian, or of 
such otlicr person as he should think fit, and that the defendant 
should be indemnified against the infants. Cha. Ca. Finch. 95. 

In the case of Holloivay and Colline, H. 26 & 27 C. 2. A 
legacy of 125/. was given to the plaintiff, being but ten years old, 
and at that age was paid to the plaintiff’s father, who die<l insol- 
. vent. 'Ibis was held by the lord keeper to be good payment: 
hiit the attomey-gencrnl urged very ■niiicl* the ill oon^quence of 
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tliU; for the law must be the same if it were 1000^. and extends 
to other cases of like nature, not to legacies only; and said, that 
the executor ou^t to have sued in this a)urt to have paid it. 
And the lord keeper said, it may be so where the l^acy willbear 
the charge of suit, but not otlierwise. But tlie executor having 
taken a bond to save him harmless, it was decreed that he should 
pay it over again, for he had paid it at his own peril. 1 Cha» Ca, 
245. 

But in the case of Strickland and Hudson, E. 7 An, lord chan¬ 
cellor Cowper said, that the master of tlie rolls, who had longer 
experience than himself, would never allow a child’s legacy to be 
paid to the father or mother upon any security whatever, by 
reason of the strife it might occasion in a family. 3 Ctta, Ca, 168. 

And in the case of Doyhy and Tojferry, M. 1*715; a legacy of 
100/. was devised to on infant of about ten years of age; tlie 
executor paid this legacy to the father, and took his receipt for it. 
When tlie infant came of age, his fallicr told him he had received 
the legacy, but could not pay it him immediately, and said he 
would not have him trouble the executor, for he would give it 
him. The sou rested sjitisfted witli this for about fourteen or 
fifteen years; ami his father and he having carried on a joint 
trade together, became bankrupts. This legacy of 100/, being 
amongst other things assigned by the commissioners for the 
benefit of the creditors, the assignee brought a bill against the 
executor for an account and payment of this legiicy. The de- 
fendaiil insisted on tlie extreme hardship of his case, if he should 
be obliged to pay the legacy over again ; that lie had justly paid 
it to the father, whilst he was in good circumstances; and that 
if application had been made sooner, he might have had his re¬ 
medy over against the father; that the father was by nature 
guardian to his child; and tliat formerly payment to him was 
allowed to be good. The lord clmticcllur said, that if tlie father 
had not made the son such promise of recompence, and the son 
had acquiesced all that time, the case might have been more 
doubtful; hut this promise of tlie futlicr drew him to forbear ap¬ 
plying to the executor sooner; and since the father had not and 
could not now make good his promise, being a bankrupt, the rea¬ 
son of the son’s forbearance was at an end; he thought the rule of 
this court in not suffering parents to receive tlieir children’s 
legacies was founded on very good reason; and therefore lest 
hereafter this case sliould be cited as a precedent, wlien the cir¬ 
cumstances attending it might be forgot, and to discountenance 
and deter others from paying such legacies to the parents (though 
he did notdeny the har^hip of that particular case) he decreed 
for the plaintid^ against the executor. 1 Abr. Cos. Eq, 300, 3 Bac. 
Abr. 484. 

November 11, 1740; Phillips and Paget. Mrs. Paget, by her 




c 373 ] 



973 . Payment «if ]eg&c2ds. 

•'niH2» ^v<es a legacy of 100/. to eadi of the three cliildren' of 
<Mp. l%illips, and makes the defendant her executor, leaving him 
bi4k of her estate, provided he pays the three Jegaciesof 100/. 
within a year after her death, pursuant to her wi!l. 'ITle defend¬ 
ant withm the .time, pays to the children’s own hands their 
legacies. The eldest of them was sixteen years old at the time, 
the next fourteen, and the youngest nine only. And in his answer 
he dames tliat he knows this money ever came to the father’s 
bandiv But the children have now brought their bill against the 
[ 374 ] defendant, to be paid their several legacies, suggesting that their 
fadter had embezzled the money paid by the defendant during 
their infancy, and is insolvent; and that this was a fraudulent 
payment to the father, and thcrefoi’e it must be paid over again. 
LfOrd Hardwicks asked the counsel for the defendant, if they 
knew any instance where an executor paying so large a sum os 
100/. into the hands of minors, had been allowed such payments: 
Indeed, in cases where the legacies have been very small, the 
payment has been allowed by the court. But in this case, not¬ 
withstanding the sum is above 100/., yet as the payment by the 
executor to the children themselves is so fully prove<l, and not 
at all controverted by the plaintiffs, and their losing the benefit 
of it is owing to the negligence and insolvency of the father, 

I will not strain the rules of tliis court to make an executor pay 
it over again; especially as he made this payment to save a for¬ 
feiture, it being an expre.ss condition of his own hiking under 
the will, that he should discharge their legacies within a year 
after Mrs. Paget’s dctilh. But the next day the lord chancellor 
said, that upon looking into the cases, he Ibund this a very 
doubtful point; and unless the defendant will agree to give the 
plaintiffs something, he would not determine it, without taking 
time to consider it. The defendant, upon this recommendation 
of the court, agreed to pay in 50/. to be <Uvided between the 
three plainti^: and each side were to abide by their costs; and 
it was made part of the decree that the 50/. was paid by consent 
of all parties. And his lordship directeil each of the plaintiff, 
upon receiving their respective shares, to release tJie legacies 
under the will. The case of Hoyley and To^erry, he said, 
must have had some other circumstances; for the rule is laid 
down too stiictly, tlmt in all cases where executors pay infants’ 
legacies' to their fathers, in order to deter executors from such 
payments, it shall be paid over again. Lord Cowper confirmed 
the decree of the master of the rolls in that case; but he seemeth 
to have had a renu)i*se of judgment at the time; for in tl)e re¬ 
gister’s office it appears, his lordship ordered the deposit to be 
divided between the parties. 2 Aik. 80. 

And in the case of lloUieram and Fanshaw, Mar. 25,1748; 
lord Ilardwicke said, arguendo^ that where a suit is instituted 
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in the spiritud courtf for nn infant’s legacy, by a father to have 
it paid into his hands; the court will grant an injunction : because 
it will not allow the infant’s money to come into the father^s 
hands. 3^629. [1 Edeii.276. S. C.] 

6. By the dvil law’, a testator cannot enjoin his executor to 
pay interest for the non-payment of a Icgac}'. And though in¬ 
terest or usury be only forbidden by the civil lajv beyond such a 
sum, yet it being entirely prohibited by the canon law, it follows 
a fortiori tliat he cannot do it by that law. Ayl. jpr/r.842. 

And by the laws of this realm, the receiving of interest for 
money was for a long time prohibited : but afterwards, from the 
unreasonableness of the thing itself, and the inconvenience 
thereol’ to society, these restrictions vanished by degrees, and 
it became lawful to receive interest within certain Ixmnds pre¬ 
scribed by the legislature; and as in other matters, so also in 
tlie case of legacic's, the courts both ecclesiastical and temporal 
have allowed interest to ])e paid for legacies withheld in certain 
instances. And, geiienilly, it is said, if a legacy Ik? bequeathed 
to be paid di\*ers ycai’s after the testator’s death, this difference 
is to be observed; if the day were given in lin’our of the legatee 
being an infant, who could not safely receive it any sooner, then 
he shall have tlie profit; but if the respite was in favour of the 
executor, then the legatee shall have the bare legacy without 
interest. JVejU. 852. 

M» 1727, Bilson and Sanders, A legacy was given to an 
infant, the testator liaving a great deal of money in bank stock. 
The executor was residuary legatee. A bill w’as brought in the 
exchequer for the legacy. And the question was, whether it 
should bear interest, and from what lime ? Chief baron Vv.mjeUy 
and baron Hale: It is a certain rule, that where a fund is cer¬ 
tain, as where clmrgccl on land, it shall Iwiar interest, because 
it plainly appears the rents ore received : So the fund on which 
it is charged produces a profit here, it is ecjuolly certain, and 
therefore should hear interest, and should be from the testator’s 
death. But this was opposed by Carter and Coniifns, barons, 
that it should only bear interest from a year after the testator’s 
death (4); for as legacies are to be paid after debts, tlie executor 

(4) This is the rule, unless some other period is fixed by the will,and 
so even though actual payment within that time may, in many cases, 
be practicable. Wood v. Penoyre^ 13 Ves. 333. Gibson v. Poltf 
7 Kcf, 97. Pearson V, Pearson, \ Sch. LcJ'.Vi. 14. Pirnimytuim 
V. Kirwan, 2 id. 444. The principle on which interest is computed 
on legacies from a year after the death of the testator, is the pre¬ 
sumption that the property is got in at that time, and is making in¬ 
terest. Pourke V. Picliels, M. 1804. 10 l^cs. 333. Tlie old rule 
depending on the fund, whether productive or barren, is exploded. 
Gibson v. Belt, supra. Webster v. ffall, 8 Ves. 413. 
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has thattime to inquire^ ^1 which time they are not pay^lS) 
sanot to bear interest: which was agreed. A difference was 
offered to be madej that as there was a legacy to an infant, it 
^uid not beeafely paid, and therefore coiud not bear intere^ 
To.which it^>vas,Answered by the chief baron, that it might be 
safely paid into the hands of an infant, having proper'^evidence 
C 376 ] of the paymentt^^as in fVeniworfh^8 Executor, BIB, And Cterfer, 
it may be paiddnto the haiich of the guardian, having evi^nce; 
but if he takes security from tlie guardian which should prove 
defective, there, as he doth not rely on .the securi^ the law ^ves, 
he must depend on that taken at his peril. Select Cases in C^tm- 
eery, 72. litmb, 240. 

June 22, 1743, Butier and Freeman, The grandfather of the 
plaintiff, by will, after directing his debts and legacies to be 
paid, gives all the rest and resimie of his personal estate to his 
grand^n the plaintiff at his age of 21, and if he die before that 
age, then to the defendant Freeman, whom he makes his exe-^ 
cutor. The plaintiff brought his bill for the interest of the re¬ 
sidue, to be paid to him during his infancy. The defendant 
Freeman by his answer insisted, that tlie plaintiff is not entitled 
to it, unless he attains Ills age of 21; but that it ought to ac¬ 
cumulate : and if the plaintiff’dies before 21, that it will equally 
belong to the defendant with the residue. The father of the 
plaintiff insisted, that the residue must be confined to what the 
testator left at the time of his death, and that the interest made 
after his dciitli ought to be considered as an undisposed part,' 
and go to liim as next of kin to tlie testator, accoi'ding to the 
statute of disti’ibution: or if the court should be against him in 
this point, that then he is entitled to receive it for the mainte¬ 
nance of tlie plaintiff. By the lord chancellor Hardtuicke: I am 
of opinion, tliat the plaintiff is not entitled to tlie interest that 
arises from this residue; and though the words rest and residue 
must be confined to what shall 1^ found at the death of the 
testator, after his debts, funeral expences, and l^acies are paid, 
yet that the interest ought to accumulate till the plaintiff arrives 
at bis age of 21, and as often as it amounts to a competent sum 
to be pl^ed out by a trustee appointed by tlie master. I am 
not quite so clear how the interest would go, if the accident 
should happen of the plaintifTs dying before 21, whether to tiie 
representative of the plaintiff, or to me defendant Freeman: but 
that is not necessary to be e^uired into at this thne. As to the 
father’s claim, I am of opinion he has bo right to the interest, 
because tlie testator has given aU the rest and residue of his per¬ 
sonal estate, so tliat he cannot be said to have left any part un¬ 
disposed, and consequently can have no title to it as next of 
kin imder the statiuo of distribution. For as the devise of the 
residue is contingent, it not vesting till the grandson’s age of 21, 
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mtct%st is ^60 likewise, and must scuUmulate in ihe menn 
lime; nor can tlie fatiier by tiie rules of this court entire him> 
aelf to it as maintenance for the infant, because it is given by a 
grandiather to a grandson upon a oondngeitcy of attainihg his 
age of 21 ; and us iiothing is said how the pt^uce of it ^haH 
1)6 apj^tk!, he is not entitled usv-a grandson to be maintained 
out of the produce. The law of nature obligesionly fathers to ' 

maintain their children; and unless die child, fhom the mean 
circumstances of the parent, is in danger of perishing for want, 
theccnirt will not direct die interest tliaj: shall l)e made of aeon* 
tiii^it legacy to l>c applied for that purpose: 8 o that unless 
the parent is totally incapable, or under particular circinnstances, 
as having a numerous family of children, and is bordering upon 
necessity, the law of die land and of nature make it incumbent 
i)u the parent to maintain his child. In die case ^icherfetf 
and 1 2\ IWi, 783, where the testator Mr. Vernon had 

left (jOOO/. to the plaintiff* his niece, to be paid to her at her 
age of 21 , and she insisted that the. inleresl of tills money ought 
to be allowed for liei* maioteuance; lord Matrlf'sjicld was of 
opinion, that tlic iuteoest in that cause ought to follow the prin>- 
cipal, for it was a vestetl legacy, and payable at 21 . But there 
it was a sum of money separated and ileinched fitim the rest of 
the estate, and a vcsieil legacy; here it is a contingent one, and 
not a sqx^ific sum, but of the residue of his jiersonal estate, 
which makes a difference between die cases; and the liithor 
likewise in die present case jxissessed of n good estate, and in 
considerable circumstances. Therefore bis lordship decreed 
the interest which has arisen upon the residue of the teslntor’s 
personal estates since his death, ov which may arise*, to lx* paid 
.into the hands of a trustee, to lie laid out in reiil or govern¬ 
ment securiUes as often ns it shall amount to a competent sum. 

3 Jtk. 58 . 

July 2 , 1744, Heath and Perry. The testator by liis will 
gave 10004. a-piece to five bixithers and sisters, (but who were 
no I’elalions to him,) to be paid to tliem'at their respective ages 
of 21 , in case they should respectively attain that age, and not 
otherwise; and if any of them should happen to die before they 
attmn their respective ages of 21 , diat then and in such <Mse the 
Itgacy or l^acies of I'OOO/. so given to tlK*m respectively shall lx* 
void. The legatees brought a bill for interest on their legacies. 

By lord Hardwicke : Coses of this kind, how far a legatee, who is 
not entided to die pi^mefltof the immediately, shall have 

interest in the mean dme, de|)^l upon partiailar circumstances. 373 j 
Some upon relationship, some iipon the necessities of legatees, and 
mc»t of them upon the particular penning of wills; and there is. 
hardly one case which can be cited that is a precedent for ano¬ 
ther. Some things are certain in these cases; for if a legacy 
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is given generally nt marriage, or at 21, then the vestu^g and 
time of payment arc the same, and shall not vest dll mai'riage, 
or 2U 'lo go Olio step further; where a legacy is actually 
vested, ns if given to an infant payable at 21, yet it shall not 
carry interest, unless something is said in the will that shews 
the testator’s intention to give interest in tlie mean time. Hut 
.'Ul these oases ui'c subject to tliis exception, if it is in the case 
of a child; for then let a testator give it how he will, eitlier nt 
21, or at marriage, or payable at 21, or payable nt mniTiage, 
and the child has no otjier provision, the court will give interest 
by way of mahitenuucc, for they will not presume tlie latter 
so unnatural as to leave a child destitute. But in tlic pi*esent 
case, the legatees are mere strangers to the testator; aiulnoUiing 
shall be taken out of the estate lor their benefit during their non¬ 
age. 3 Atii. 101. (5) 

(.'>) A legacy jiayablc at any given time whatsoever, does not carry 
interest till that time, whether it is a vested interest or not: the time 
of pa 3 'nieiit must govern the commencement of interest, with (his 
difference only, tluU a legacy given by a’parent to a child shall carry 
interest from tlu‘ death of the testator, on account of the obligation 
attaching on the person wlio gives it to provide a maintenance for his 
child. (Jrirhett v. Dolhi/^ 3 Fcv. 10. Ttfrrcll\, TymM, 4* Ves. J, Cu/e- 
t/tajt- V. ScymouTf 1 1'ca;. 211. But there is no exception in favour of 
a toifty as for a child, to the rule, that a legacy does nut bear in¬ 
terest before it is payable. StAmi v, /?oft/wsow, 12 Ves.A4j'\. JAntmdes 
Jjowtuh'Sy 15 Kcs. 301. Batmen yf. Waite, 1 Wils. C. if?. 201, And 
in Wynrh v. Wi/nch, 1 Cba*, 433. An exception is made to the rule 
between parent and cliild, where maintenance till the infant attained 
21 was provided out of another fund. When legacies are charged 
on personal estate, and interest is directed to be paid, the court 
Ibriuerly allowed legal interest, Moore v. Moore, i74<>. 3 Atk. 402. 
But the rule that only 4*^;^ cent, is allowed, where the will does not 
mention interest, on portions chc'irgcd on land, as the land is good 
security for the principal, (ibid. GviHum v. Holland, 2 Ath. 3 i 3 . 
Wood V. Briant, id. 523. has been of late years extended to le¬ 
gacies and portions charged on personal estates, ilnd. 1 Vef. 311, acr. 
coTUrtfy ^ Alh. 'V^2., 1 IW. 99. 171. But where legacies were de¬ 
vised paj'ahlc out of money due on mortgage, when Uie. same should 
be recovered, interest at the rate of 4^. was decreed from the death 
of the testator, and it was held not to depend on the time when the 
money was recovered. Wood Penoyre, 13 Fes. 325. 

Piiyment ^ parent paying a portion is presumed to intend performance of 
<»f pardons the gift of a legacy, unless there is sufficient evidence to repel such 
wlj.-ii :i VI- presuni])tion. Ellison v. Coohsan, E. 1790. 2 Pro. C. C. 300.3 id. 61 - 
tbiaciion of I Yes.jia^. 100. Tlius a portion given after .t, legacy is not a satis- 
Jegaiy. faction of it where it is expressly given in satisfaction of a different 
claim, or where it is given absolutel}', and the legacy under limit¬ 
ations : neither cun a legacy be a satisfaction for a claim aliunde, 
unless clearly expressed lo be so iiiteuded. Baugh \ . Bead, 3 B^. 
C. 0.192. But where a father having a legacy left to his daughter, 
gave her more than ii« air ount on her marriage, and «he icquiesced 
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Supposing interest to be due, anbfh^ question arises, from 
wbat time the inlerest 'shall accrue. Coiiceming w'hich, in the 
case o( Jolliffe and Cretffi E. 1701, it wOvS dcfermiiied as follows : 
viz. If a legacy l>c demised generally, diid nb tirtie ascertained for 
tiic payment, and the legatee l>e ah infant; he shall be paid in¬ 
terest from the expiration of the first year after tlie testator's 
death; but it seems a year shall be allowed, for sd long the statute 
of distribution allows before the distribution be compellable, and 
so long the executor shall have, that it may appear whether there 
be any debts: but if the legatee "be of full age, he shall only have 
interest from the time of his demand after the yeai*; for no time 
of payment being set, it is not payable but upon detnand, and he 
shall not have interest but from the time of his demand : other¬ 
wise it is in case of an infant, because no laches are imputed to 
him. But where a certain legacy is left payable at a day cer¬ 
tain ; it must be paid with interest from tliat day. 2 Salk. 4>15. 

Prec, Cha. 161. 

And in the case of Maxurll. and IVettoikallt T. 1723 ; the fol¬ 
lowing points were resolved, 1. If one gives a legjicy chaiged 
upon land, wliich yields rents and profits ^md there is no lime of 
payment mentioned in the will j the legacy slail! carry interest 
from tlic testator's death, because the land yields profit from that [ 379 ] 
time. 2. But if a legacy l)e given out of a personal estate, ant! 
no time of payment mentioned in the will; this legacy shall carry 
interest only from the end of the year after the death of the tes¬ 
tator. 3. Ifal^acy be given, charged upon a dry reversion ; 
here it shall carry interest only from a year after the deutli of the 
testator, a year Ixjing a convenient time for sale. 4. If a legacy 
be given out of a pei’sojml cstfite, consisting of mortgages cariying 
interest, or of stocks yielding profits half yearly ; it seems in this 
case the legacy shall cany interest from the death of the tesbitor. 
a. If a legacy be brought into court, and the legatee hatli notice 
of it, so tlmt it is his fault not to pray to have the money, or tlial 
the money should be put out; tlie legatee in such case shall lose 
the interest from tlic time tlic money was brought into court: but 
if the money was put out, the legatee shall have the interest 
which the money put out by the court did yield. 2 P. Will. 26. (c) 

during her life, the legacy cannot he demanded after his death. Seed 
V. Bradford^ 1 Ves. 501. See 2 Vem. 4tS^. S 76. 

(c) Where a parent gives a legacy to a child unprovided for, the 
child shall have inlerest from the day of the parent’s deatli. Per sir 
L#. JKent/oti, M.R. in Gary v. AskeWf ^Bro. C. C. 59. And in Green v. 

Piffotj 1 Bro, C. C. 103., a legacy being given to a female infant, to 
be paid at 21, or marriage, with interest at 4 per cent, (but if she 
dlea before, to sink into the residue); lord Thurlow C. ordered the 
money to be paid into the Bank, In order to secure the legacy; and 
if greater interest was made, that it should be for the benefit of the 
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As ta-th(> of interest, tlie determinations have been 

various: in the case of Guillam tmA- HoUand, Oct. 14*. 1'741’'; 
lord Hardtcirhe said, where a portion’ is charged upon lahd» and 
the will dotli not mentioh interest, the court will, not give any 
more than 4 per cent, though the legal interest is 5 pet cerU,^ and 
this rule hatli also been jsxtended^to die cases of l^acies and por¬ 
tions charged upon personal estate. 2 Atk, 343. 

In tlie case of Incledm and Northcote, Mar. 2. 1746; lord 
Hardwicke said at first, as no more had been allowed for many 
years tlian 4 per cent, interest to children for maintenance, lie did 
not care to break through the rule; but afterwards, in consider- 
[ 380 ] ation of the interest of money being altered lately, mortgages 
being then at four and a half, and several at five per cent,^ he 
ordered the children should have four and a half per cent, inte¬ 
rest. 3 Aik. 438. 

In Bryant and Speke, Dec. 6. 1748; lord Hardtoicke said, the 
general rule is, that legacies out of real estate carry one per cent. 
lower than legal interest; but if out of personal estate, because ol' 
the higher interest of money than land, it shall carry the Itgal 
interest, unless particular circumstances induce the court? to vary 
therefrom. And this, he said, was in conformity to tlic ecclesias¬ 
tical court, which gives legal interest ujwn l^acies out of per¬ 
sonal estate. 1 Vez. 171. 

In Beckfbrd and Tobin, Nov, 4. 1749; it was said by the lord 
chancellor Hardwicke, that in general the court exercises as large 
a discretion as to the rate of interest upon legacies, where interest 
is not particularly given, as in any ciise ; and that it is difficult to 
reduce it to a certain rule. The most general rule hath been, 
l)etwecii interest of legacies charged on laud, and on j^ersonal es¬ 
tate ; ami where nothing more, the court has said, that land never 
produces profit equal to the interest of money, and will follow tlic 
course of things, and give interest, where charged on land, one pf?‘ 
cent, lower than the legal interest. So it was when the legal interest 
was at six; but in general, where a legacy is out of personal es¬ 
tate, the court gives five; and unless that is taken to be a sort of 
rule, tliere will lie no distinction between them. Neveitheless, 
in the present case, the fund out of which the interest was to arise 
yielding no more than four, the court allowed but four per cent. 
1 Vez. 308. 

Sitwell T. Bernard. The genend rule is, that legacies (where 
no inter«t is given by the will) shall carry interest at four per 
ce^d. only from the end of a year after the death of the testator, 


child. But an executor cannot appropriate a legacy in this manner 
without the direction of the court; for if the stock fall in value, his 
estate must make good the difference. C<ncpeT\\I)oM(ilM, \ Bro. C. 
C. 231. [See 378. .1] 




(i3xc^t where it is given by. way of majhtenance^ ihou^i tiiefund 
produces more. 6'f‘^es, 520t, •; 

M. 1733. Ferrers and Ferrers. Tl»&*coUritess dowager .of Fer¬ 
rers was by settleineiit and will of her )ate huebainl, earl Robert, 
entitled to a jointure estate of 1000/, a year, but was kej)t out of 
possession l)y earl Washington, die son of earl Robert by a for¬ 
mer venter: and now insisted upon the arrenm, and interest, 
from the time of her husband^s death; coinpai’ing it to the case of 
arrears of an annuity, or rent charge, whicli ai^ decrecil to be 
paid with interest. By Talbot lord chsuiccllor. Tlic arrears of 
an annuity or rent charge ai’c never decreed to be paid with in¬ 
terest, but wlierc the sum is certain and fixed; and alst) wliefc 
there is eitlicr a clause of entry, or fioinine jHX'Ufet or some pt'iialty 
upon the grantor which lie must undergo, if tlie grantee sued at 
law : and which would oblige him to come into this court for ret- 
lief, which the court will not grant but upon equal tenns, and 
those can be no otlier but decreeing the grantor to pay the ar- 
reai's, with interest for the time during which the payment was 
withhehl; but interest for the rents and profits of an estate was 
never decreed yet, the same being entirely uncertain. And 
tliough it may be said, that the lady is entitled to an estate of 
1000/. a year, yet that is not sufficiently certain ; being only a 
per<x‘ption of the profits of an estate, which are not to be paid at 
any one certain time, but only as the tenants of the laud bring 
them in, sonic at one time, some at unotlier. CVis. TaU), 2. 

7. M,\6C.2. Jle./mesei/and Parrot. A legacy was made 
payaiile at the age of twenty-one years. 'I'he legatee by his 
!ruar<llan hroiijrlft a hill against the executor for inaintc'iuuice, 
suggesting that he had none. The executor demurred; for that 
the plaintiff was under age, and the legacy was not payable till 
twenty-one, and tl*erefore no cause of suit. But the demurrer 
was over-ruled. 1 Cfuu Ca. 60. 

E. 1722. Harvey and Harvey. Tlie testator being seised of 
a real estate, and possessed of a pei*sonal estate, and liaving 
several children, deviseth all his real and pei'sonal estate to his 
eldest- son, charging the same with 1000/. a-piece to all his 
younger children, paj’able at their I’espective tiges of 21 j but in 
the will no notice is taken of maintenance for the younger chil¬ 
dren in the mean time. The younger children bring tlicir bill, 
in order to recover interest, or some mainletiatice during tbeir 
infancy. Upon which, the master of the roils decreecl, that the 
younger children should recover maintenance. He olisciwcd, 
that these being vested legacies, and no devise over, it would be 
extremely hard that the children should starve, when intltled to so 
considerable legacies, for tlie sake of their executors or admiujs- 
traloi^, 'vho in c;isc of Uieir deaths would have the Siud legacies. 
I’hat in this case, the court would do, what in common presump- 
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tioi}^ i^ie itflher (if ^{vIng)^^%oiSfd ^nd bushV to have done, which 
w^ to pro^rdc ^&Ge8sai:|e6 fo^ b|s children. That a court of 
equity \yould piake for die pro^ion of children; as 

w^ere youngei;.chi]dreii we^e left destitute, and the.ie]dest on in¬ 
fant, equity would niake a fibei‘al allowance to the guardian 
of the eldcst,.;as thdt be tp^gbt thereout be enabled to maintain all 
tlie clnidren; and for ,.the same reason the court would likewise 
take a latitude in this case: that since interest was pretty much 
in tiie breast of tlic court, uibugti tlic will were silent with regard 
to that, yet it should be presumed that tlie futlier, who gave Uiese 
legacies, intended they should carry interest, if tlie estate would 
bear it; for every one must su{^se it to have been the intention 
of the fatlier, that his children should not want bread during their 
infancy: that for this reason it had lieen heltl, that though a 
legacy were devised over in case of llie legatee’s dying before 
twenty-one, yet the infant legatee ought to have interest allowed 
him during his infancy, in order for his maintenance; with this 
difference only, that where the estate has appeared to be small, 
the court, in whose discretion it always lies to determine the 
quantum of interest, has oi*dered the lower interest: and it scemetli 
that if one, not a parent, gives a legacy to an Infant, payable at 
twenty-one, without any devise over, and the infant has nothing 
elst^ to subsist on; the court will order part of this legacy, iu 
order to provide bread for the infant, to be paid presently, 
allowing interest for the same to the person paying it, out of the 
remaining principal; though this is done very sparingly. 
2P, fVill.2\, 


M, 1684-. Barlow and Grant, Uj)on a bill for 100/1 legacy 
given to a child, the defendant insisted upon an aiiowance of 
•0/. a year, for keeping the legatee at school. It w'as objected, 
that only the liare iiilcresl of the money ought to have been cx 
pended in his education, and not to have sunk the principal, as 
in tilts ciisv. the defendant had done. Hut the lord keeper 
thought it fit and reasonable to l)c aJlow'ed ; and siitd, the money 
laid out in the child’s education was most advantageous and 
beucRcial for the infant, and therefore he should make no scruple 
of breaking into the principal, where so small a sum W'as devised, 
llmt the interest thereof would not suffice to give the legatee u 
coin])etent maintenance and education; but in case of a legacy 
of 1000/., or the like, there it might be reasonable to restrain 
the maintenance to the interest of the money. I Vern. 255. 

Hut if the legacy is devisctl over, it seemctli to lie otherwise; 
and that the court iu such case will not diminish the principal, 
Imt only allow tlie interest thereof to ilie firel legatee, until the 
time that the legacy shall become payable. 1 (■/ta, Ca* Leech 
HiidLecchfH.2Q^'21l C.2. Frec,Cha, 195. Brew{?t and Brewin, 
E. 1702. 



Also a in dip liau^^f Jo his childreii 

by a relation or otliei-j shairiioi/bi: fatber'f 

because he is obligcil to-maifjifertvn^^ ^u^jSl^ifHt*en : As# in die 
case of Darky unCi D'arlcy^ Dec! 6/1746. A jbill ^as brought 
by the plaintiff for ^wo u 0 /.^eacli 5 jleft*to himself and 

his sister under the will of thfeiv ^anaiKhpr,*‘and fortlfe interest 
that has been iiimle thereof. Tlie sistifif«. fbgacy hte chvinis by 
assignment from her. The 'defendant, l^ing executor to the 
father, iusists he is not obliged to account to the plaintiff for 
priiicipiil or interest, one hundred and five pouiuls Iniing ex¬ 
pended for putting Iiini out apprentice, -and much more than 
fifty pounds in the maintenance and clothing of the sister. Hy 
ll»e lord chancellor Ilardwiclie : Wlterc legacies are given to a 
child by a relation, a father cminol make use of such legacy in 
mainleiiauce of the child, but must provide for him out of his 
own pocket; nor can he set him out in the world, or put him 
out an apprentice, or clerk, with the money arising from llie 
legacy; and if lie does, he shall not he allowed it. And he or¬ 
ders! interest to be comjiutcd on the legacies given to the 
plaintiff and liis sister, from the time they respectively attaineil 
tlieir ages of twenty-one, at 5 per ccnt.i aiul lluit wliat shall be 
fi)ini<l due for principal and interest of these legacies be paul by 
the defendant to the jilaiiitilf, he having admitted assets of the 
father lor tliut purpose. 3yi<A. 399. 

AyntnvortJi v. Pratchett. In this case tlie testator devised liis 
real and personal estate to trustees, upon trust to pay to his wife 
for her life such annual sum, as would, with the rents mul profits 
of liis estate seltleil upon her, make up 100/. per annum, and fur 
tl>e maintenance of his children the further sum oi ptT annum 
each, so long as they should remain under her care, liis daughter 
was entitled to 10t>0/. under the w'ill, as her fortune at the age 
of twenty-one, and the residue was to be divided amongst liis 
sons with siindvoi'ship. An increase of maintenance was ordered 
on the ground of the allowance under the will being insufiicient. 
13 Ves.Z2\. 

B. Nov. 4. lOB-f. Pnltner initX Treror. Morlcy devised 100/. 
to his daughter Eliz. Palmer, a June covert, ami dies. The 
executor pays it to Elizabeth, who spends it in her own rnain- 
temmee. Her liusiwud sues forit; and the question was, whether 
this was a good payment to the wife, it Iwang in pi-oof that at 
the time of making the will, Palmer and his wile lived apart, 
and the husband did not allow her maintenance ; and so it Is a 
strong presumption that the devisor intended tliis fijr her separate 
use. By the lord keeper; If it had Iwen so gKeii in c-xpress 
terms, tlic payment to her had been ^od; but as it is, the hus- 
iHind niust have it decrecfl; he said, that in case wheni a lenaiii 
paid tils rent to his landlady, not knowing that she was murried, 
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Moreover tbi6 .wiU;ivppt^tlng(4ljfe'']£^c|: tqi& be paid witliin six 
months after die-t^tator^fde^OR^ |. the- lo^d keeper decreed the 
husband interest ifraai ihia^tifQ^,'W|3t no time limiteil, no in- 
.terest.^ 1 Vem. 96i. (d^^n *.«'? .< " (■■ ' 

[ S84 ] 9. In the case of .Gbwie and' .5a««>«, M. 21 Car. It is said 

Security gciicrallya that an cxQCUtor is not bound to pay a l^acy, without 

refund. security to refund, in case tiiere- be a defect of assets. 1 X^ha, 

CcM. 149,. 

And ill the case of Noel and lZo/n««wi, M. 168St« it was said> 
that if they give sentence in the ecclesiastical court for the pay¬ 
ment of a legacy, a prohibition will lie, unless tliey take security 
to refund in case of insufficiency of goods to discharge debts, and 
the like; for a diminution of l^acies is to be made pro rata^ 

if the testator’s estate will not extend to pay them all. 2 Vertt. 

358. 3 Bac. Abr. 483. Ayl. Par. 343. 

And Mr. Oughton says, If the testator hath given bond with 
any person, for the payment of a debt after certain years to conic, 
or for tlie performance of any covenants or contracts at n future 
day; altliough the executor in this case hath goods in his liamis 
sufficient to pay tlie legacies, yet if the said sum for which the t«i- 
tator was bound is not paid, or the said covenants lie not fulfilled, 
in such cose, the executor for his indemnity may offer judicuiliy 
the If^acy upon this condition, that the legatary first give proper 
security to keep him indemnified with respect to the debts and 
covenants aforesaid, at least proportionably, regard lieing had to 
tlie otiicr legacies. Which if the legatary shall refuse, the ex¬ 
ecutor may leave the same with tlie register upon the condition. 
I Ought. 369, 370. 

The form of which security to be given as afoix'said, may be 
tlius: 

“ Know nil men by tliesc presents, Sic.” (as in the common 
form of bonds) : 

“ Whereas E. F. late of . deceased, did on the —— day 

“ of-duly make and execute his last will and testament, and 

did therein, amongst other legacies, give and bequeath unto 

“ the alwve Ixiunden A. B. the sum of-and therein aud 

“ tliereof did name and appoint the alxive-uained C.l). executor, 

“ who hath proved the same in the consistory court of - - and 

“ taken upon himself tlie execution Uiereof: And whereas the 


(d) But if the husband sue for a personal legacy given to the wife, 
the court will not compel the payment of it till a proper settlement 
be made on her. Broir/i v. Elton-, 3 P. Wms.202. cited supra, 3, in 
note. A legacy to a married woman, subject , of a'foreign state, was 

decreed to be paid io the liusband, to whom it «vould by the law of 

that country belong. Campbell v. Prench, 3 Ves, 321. 



36^ 


legism, 

Sftid C; D. hflth, at ^ t}f a«taa&y. paid 

“ to hiin the said A. £ft the'!w|i6le legacy of*^nitboagli there 

may be cause to apprdtdl^ artteficlelicyjoi^^lssets ibr payment 
“ of the otlier legacies.-/liie .ocftulhi<^ ^^^hls^bligatieii is 
“ such, llmt if such deficteAcy''shall nctii^lly and6o«d^<lc happen, 
« the said A. B., his executofsW administrators, shalf within — 
« dnys next after request in Hiat behalf to him mad^ refund and 
‘‘ pay back unto him the said C. D., his efXecutor or exeaitors, 

mlministrator or administrators, his or liieir rateable part or 
“ share of such deficiency. Then this obligation to be void, 
“ otherwise of force.” 

And in a court of equity,^common justice will compel a legatee 
to refund, altliough no security hath been given for tliat purpose. 
I rem. 93, 94. 

And by the lord chancellor Ilardwic/u', legatees are not 
obliged to give security to refund upon a deficiency of assets 
1 Atk,49l. 1 /Vs. 342. 

And the rule is, where an executor pays a legacy, the pre¬ 
sumption is that lie hath sntficient to pay all legacies and the 
court will oblige him, if solvent, to pay the rest, and not permit 
him to bring a bill to cxunpcl the legatee, whom lie voluntarily 
paid to refund; altliougli, if the executor prove insolvent, so 
that there is no other way, the court will admit a bill by tlic 
other legatees to compel that legatee to refund. 2 Fez. 194. 

10. The ancient law was, that if a man boqiu^alli 20/. to one, 
and 20/. to another, and 20/. to a tliird, and makes his executor 
and dies having gocxls but to the value of 20/. in all; of which 
gocxls the executor maketh an inventory: in this case he may 
pay which of the three he ]>loasolh Jiis wliole h'gac}', and the 
otlier two are without remedy: or lie may, if he jiJcasc, pay 
every one of them a rateable pari: and in case the executor 
make no inventory, yet lie is chargiaible no furlhor than the 
value of the gocxls; and so if every logataiy in such case should 
sue him, they must prove sufficiency of goods, or otherwise tlicy 
shall get notliing. Curfi, 18G. (0) 

But Mr. Clfirk says (agreeably to the rule in the courts of 
equity), If after paymc?ht of the debts and funeral expences there 
l)e not sufficient for all the Icgatai’ies, tlierc must lie a pro- 
{xirtionablc distribution according to the quantity of each legacy. 

I Ought. 3ft(5» 

And Dr. 6Vm/rt</7ic says. If the executor do make an inventory 
according to the laws and statutes of this realm'; tlien lie need not 


{6) Suit for a legacy brought by legatees against an executor was 
nut sustained, where a certain deduction was necessary to he made 
for testators debts. Clarhe and CUtrfxv. Horace and ICaglftou-, 2 PhiU. 
Pep. 335. 
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pajr to aayileg^ltJuy^^ 'Yljple *U^c>’, he be fii’4 .xuwn^^d 

in the wiil, in cane t)>ere is not sufficient to answer unto every- 
l^ataiy his whole h^ucyr^ hj^t n}ay i:ctain u rateable part or 
proportioiuiUc dt^uctipn trom ev^y, legacy; saying in certain 
o^s: whereof one is, yhgn^sbtne special thing is bequeadied, 
as tlic testator’s signet, of bis white horse; which special legticy 
(I 386 3 (as some do deem) is.lo he satisfied, and paid wholly W'ithout 
diminution, in respect of any other gener^ l^acies, or of lega¬ 
cies which consist in cpimility. Another cose iv when the fatlier 
doth bequeatli something to his daughter for lier dower, or 
towards her mavriiige. Another is, when tlie testator tloUi be¬ 
queath any tiling in satisfaction or ■ecomjjieuce for some iiyury 
by him done, or of goods evil gotten. I'or tbuse legacies are 
not to be diminished by reason of other genend legacies, or legji- 
cies consisting in quantity, which shidl renuiin wliolly unsatisfied, 
rather than those aforesaid legacies shall be ilimluislied; and 
consequently in these cases, it is not in the power of the exeentor 
to gratify any other legatai*y at his election. Swin. 227, 228. 

And he says, further, that if the executor cuter to the tesUitor’s 
gooils,and will make no inventory thereof, then may every lega¬ 
tary recover his whole legacy at his liaiuls; for in this case the 
law prcsumctli, tliat there is sufliciunl goods to pay all the 
cies, and that tlic executor doth secretly and fraudulently subtract 
the same: whereas, otherwise, the executor is presumed not to 
have any more gootls winch were the testator's lliau are describoil 
in the inventory, the same being lawfully maile. Strin. 228,229. 

And although the testator made no provision for refunding, 
yet the common justice of a court of equity will compel a legatee 
to refund; and it is certain tliat a creditor sliall compel a legatee, 
and (hat one le^tec sludl compel another to refund, where there 
is a defect of asseL*!. iNoel v. liobiiismi.'] \ TWn.i)'^, [2 C7ia. 

U. 2-18. 2 CAff. Cn, M5. 1 Veru, 90.453. 400. S. C. ITodges 

v, Waddhigiofif 2 Ventr, 360.18. P. Newi/ian v. Harlofi, 2 f-crii. 
305. S. r.] 

And even if one of the legatees get a deci’ce for his legacy, 
and is paid, and afterwai’ds a deficiency happens; the legatee who 
rccovci’ed shall refund notwithstanding. Anon. 1 P. WiU.4d5. 

But if the executor had at first enough to pay all the legacies, 
and afterwards, by his wasting the assets, occasions a deficiency: 
the legatee who has recovered his legacy, shall have the advantage 
of liis legal diligence, which the other legatees neglected by not 
bringing their suit in time. Id. 

And iiJthough a legatee shall refund against creditors, if there 
lie not sufficient assets to pay all the debts f 1 Fem. 162-3 > *^^^1 
likewise against legatees, where all of them have not an equal 
f 3B7 ] share, in regard of assets foiling short; yet it hath been sold, that 
mi executor hituKlf shall never bring a legacy back when he 
hath once assented to it, unless he paid the debt:) of the testator 
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by compulsion. M. 1683. Noel and' Bi^nsoUi 1 F«nt. 90J 
2 f^entr.S5B. 

And ilic author of the IjOiv of Mxeouters saith, tlmt if an 
executor volmiiarily pay a legacy, and ..afterwards debts jrppcar, 
he c.tniiot compel tne le^tcc in equity to refund.' JUiw of 
Ex. 186. (7) 

But more particularly the aiiilior of tlie Tmw of TestcanerUs 
observed!, that if an executor applies tlic assets iti satisfaction of 
legacies, and afterwards debts appear, of whith Kc luui no notice 
at tlie time of paying the legacies, he may compel the legatees to 
refund. NeUftorpe v. HiU, I Chn, Cos. 136. So he may, if 
compelled by a decree in chanceiy to pay legacies: but if an 
executor voluntarily pays a legacy, and afterwards assets prove 
deficient to pay the other legacies; neither the executor iior.any 
of the other Ugatccs shall compel sucli legatee to refund. New- 
mon, V. Barltm, 2 Vem. 20i>. Imw of 'Jent. 266, 261. (8) 

But in tlie case of Noel and Itohinsont before mentioned, it was 
s<iid by the lord chancellor to be a point not jis yet determined, 
whether the executor himself, after he hntli once voIuiiUu'ily as¬ 
sented to a legacy, shall ct)mpel the legatee to refund. I Vcm. 91. 

And ill the ciisc of Davia ami J}aviSf E, 4- fjf. On a hill by an 
executor against a legatee, lo refmi<l a legacy voluntarily paid 
him by tlie executor, the assets falliiig short lo satisly the tes¬ 
tator's debts; it was decreed by Sir Joseph .lekyll, master of the 
rolls, that the defendant should refund to tlie plaintitr; and that 
an executor may bring a bill against a legsitce to refund a legacy 
voluntarily paid him, jis well as a creditor; for the executor, pay¬ 
ing a debt of the testator out of his own pocket, stands in the 
place of the creditor, and has the same equity against a legatee 
to compel him to refund. Femr, Devise, Q. tl. 35. 

So where a specific legacy is devised, the legatee must have it 
entire, though tlierc arc not sufficient assets to pay the rest of the 
legados (e); But if 100/. is devisdl to one, and several money 


(7) But must personally answer an unsatisfied legatee. Vintner 
V. I Ch.K. 133. Tilsy v. Throckmorfont 2 Ch. Ca. 132. And there¬ 
fore the executor is always to he made a party to a suit against 
legatees for refunding, on deficiency of assets. NeUIiorpe v. Hill, 
1 Ch. Ca. 136. Hixon v. Witham, ib.2\B. 

(8) Hod^ei v. Waddington, 2 Ch. Ca. 9. A legatee voluntarily 
paid by the executor need not refund, unless the executor becomes 
insolvent. Orr v. Kavnes, 2 Ves. 194. 

(e) If one gives a specific legacy of a horse, diamond, or land, 
and also a pecuniary legacy, and there arc not assets to pay both; 
the specific legatee shall he preferred, and have his whole legacy: 
for were the executur to make him contribute towards tlie pecuniary 
legacy, this would be, pro to make such specific legatee buy 
his legacy, against the manifest intention of tlie testator, Clijlaa v. 
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fliers, arid llie testtrtor'dfpectff ^hEft'thfe l^acy'of WW. 
shall be paid in ^e)fif^')pku:e ; 3^ei if the other legacies fall shifwl, 
the legatee of lOOi must mttke a pioporlionable abatement of this 
legacy. ^.1681. Bromt snA AMm^ i Vern^ZX. 

In the case oP'SfowJe^and Morr^t Ju*y 10» I'^^S; Lands were 
devjsetl to trustees to be sold, for payment of debts and legacies ^ 
the testator afterwards gives to his wife a general l^acy of OOOA, 
to be paid to her iminetliately after his decease, out of the first 
money that should lie got in after his death. It was insisted this 
[ 389 ] legacy should not abate in proportion with otliers, from the 

particular oirectioiis attending it. By lord Hardwiche .; Cases of 
diis kind, of a claim by pecuniary legatees of a priority of satis¬ 
faction, so as not to abate in proportion with others, seldom come 
l>eforc the court; and tliere are fewer in which the court has 
given way to claims of that kind: there must be, therefore, very 
strong words to induce the court to give way to it; for in most 


Surt, 1 P, Wms.67S. But if the question is between two or more 
specific devisees, they shall contribute equally on a deficiency of as¬ 
sets: Thus one seised in fee of land, and possessed of a lease for 
years, devised the fee to A. and the lease to B., and died indebted 
by bond; on a deficiency of assets, both devisees were ordered to 
contribute to tlie payment of the bond, but the simple contraet debu 
to fall on the leasehold estate. Lon^ v. >S'^or^, 1 P, Wnts, 403. 
had the fee been mortgaged, A. would have taken it curn oiierc. Jnfra^ 
Onml y.Mmdef unless llie testator had added “ after paj nient of all 
debts.*’ Cnrler v. PaTiuirdisloUf 1 P, IV9HS. 50.5. in wliicli case the 
specific devisees of land incumbered, and land unincumbered, shall 
contribute to tlischarge the mortgage. [And see/>/>/, tit. 

V. VII.j But where tlie question was not between two 
specific devisees, but a specific devisee of land incumbered by mort¬ 
gage, and the licir taking by descent, lord Hardwicke^ C., after great 
consideration, decreed that tlie land devised should be exonerated 
out of the real assets descended. Galtm v. Hancock^ 2 AlJt, 430. 
If lands be devised to pay debts, a legatee, whether specific or pecu¬ 
niary, shall be paid out of the lands, if the simple contract creditors 
have exhausted the personalty. Haslewood v. Pope^ 3 P. IVms. 323. 
In order to give effect to these rules for the payment of legacies, the 
court either makes an equitable arrangement of the assets in the 
Marshal nature of marshalling them; that is, if there are two claimantfi, one 
ling assets, ®f whoiu Can rcsort to the real estate, and the other cannot, directs 
[Sw anic.] the first to resort to that fund on which the second, l^s no lien ; or 
if the first receive satisfaction outoFthe personalty, allows the second 
to stand in his place, pro tanto, against the real estate. But the 
court does not primarily subject any fund to a claim to which it is 
not subject by the nature of tlie claim. .See the cases cited by Mr. 
(JoacCf in his note to the case of Clijton v. lini% 1 P, Wms. 679.; and 
as to whut is a sufficient description to render a legacy specific^ ace 
Uie cases collected by A^r.in bte note to 7r«a^.. 
i?. kP4i.c.Zi5. 



leases, tb$ ooart dlsdoimed tlie laying weiglit on parUcnlar 
yifQS^ as the saying imprimis^ or in ihefirM. pi^e, or a direction 
fof> the iirae of payment; b^ause if die court was upon such 
grounds to give a preference to one.pecuniaiy legatee, there 
would ))e no end of it, considering the variety of expression, and 
the iiKXS'rectness with which wills, are frequently drawn. And I 
,ain of opinion, that the direction, to be paid to his wife imme¬ 
diately after his decease^ is not sufficient to give her a preference; 
lor timt only relates to the time of payment. He directs, tliat 
whe^eofi the general rule of law is, tliat legacies sliould not be 
piiid until a year, this shall be pmd immediately. The conse¬ 
quence is, tliat if it is not tlien paid, it sliould carry interest 
immediately ; wliich is always considered as a compensation for 
delay of payment, and puts her in the same condition as if it. was 
ptuef. 2 Vez. 4>20. 

In the case of Oneale and Meade, H. 1720. A man seised of 
an estate in fee, which he liad mortgaged for 500/., and aJso pos¬ 
sessed of a Ica^iold, devised the mortgaged estate to his eldest 
.soil ill fee, and the leasehold estate to his wife, and died; leaving 
debts which w'ould exliaust ail his personal estate, except the 
leasehold given to his wife. The question was, whetlier there 
being (ns usual) a covenant to pay the mortgage money, die 
leaseliold premises devised to his wife should be liable to dis¬ 
charge the mortgage. It was decreed by die master of die rolls, 
that a.s the testator had charged liis real estate by this mortgage, 
and also specific.ally bequeathed the leasehold to his wife, the lieir 
shall not disappoint her legacy, by laying die mortgage debt upon 
it, as he might have done, had it not been speci^cally devised; 
and duiiigli ilie inongaged preinists were also specifically given 
to die heir, yet he must take them with dieir burden, as probably 
they were intended; and that by this construction, each devise 
w’ould take ellect: mid that diis resolution did not in the least 
interfere wiUi the case of ClifUM and Burt, M. 1720, (I/"*. [ 390 j 
Will. 078. et snp. in not.) because in that case there was no mort¬ 
gage. 1 P. IViU. 693. 

And as there is a benefit to a specific legatee dial ho sliull not 
contribute, so there is a hazard the other way; for instance, if 
such specific legacy, being a lease, be evicted, or being goods be 
lost or burnt, or being a debt be lost by the insolvency of the 
debtor, in all these cases the specific legatee shall have no contri¬ 
bution from the odier legatees, and therefore shall pay no con¬ 
tribution towards them. 1 P. Will. 540. (r?) * 


{g) If a specific legacy be retained by an executor for assets, but 
is not wanted, the legatee is entitled to the original value in case of 
depreciation. Chaworth v. Beech, 4 Vee.SSh. The inclination of 
the court is against specific legacies; and the rule is to determine <m 
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* But tl»e devisee df aii ahnirity for life, charged on the persd*Sfll 

estJitc, wlwre tliere is A deficiency of assets, shall alwte in pm^ 
portion with the other legatees ; for this is not to be consklered 
as a specific legacy. 3 698. (/^) 

Also cluiritiesv^thoiigh pieferred by the civil law, yet tliey ought 
to al>ate in proportion. 2 P, Will,'25. 

And if the testator’s pei’sonal estate is not sufficient to pay all 
legacies, the executors having legacies bequeathed them shall 
abate in proportion with the other legatees, even thougli the le¬ 
gacies Ik* given them for their cai*e and trouble, and not gene¬ 
rally ; for those are only words of course; and ns they need not 
take upon them the office unless they please, they accept the 
l^^acies subject to that contingency. 2 P. Will. 25. Bam^d. 
Cha. Bep. 435. 2 Atk. 171. 

* fn like maimer, land legatees and money legatees shall abate 
proportionably. 2 Cka. Ca. 155. 

If the executor hath only bad debts, he m.ay offer to assign 
them to the legatee, and shsdl be quit. 1 Ought. 370, 371. 

If a man by will gives a lease, or a hoi*se, or any specific 
legacy, and leaves a debt by mortgage or bond, in which the heir 
is bound; the heir shall not compel the specific legatee to part 
with his legacy in ease of the renl estate; for though the creditor 
may subject this specific leg.'icy to his debt, yet the specific or 
other legatee shall in equity stand in the place of the bond cri^ 
ditor or mor^^agee, and take as much out of the real assets, as 
such creditor by bond or mortgage shall have taken from his spe¬ 
cific or other legacy. 1 P. 11*77.730. 

But if one owes debts by Iwncl or mortgage, and deviseth his 
lands to another in fee, and leaves a specific legacy, .niid dies, and 
the bond creditor or mortgagee conics upon the specific legacy 
£ 391 ] for payment of Ms debt; the specific legatee shall not stand in the 
place of the Ixmd creditor cff mortgagee to charge the laud: lie- 
cause the devisee of the lanu is as much a specific devisee as the 
legatee of v specific legjicy; for it was ns much the testator’s in¬ 
tention tlmt the devisee should have the land, ns tliat the otiier 
should have the legacy ; and a specific l€gacy is never broke in 


the face of the will, whether the legacy is specific or pecuniary, and 
not to travel into the account of the cflccts, to see whether that 
affords a foundation for making a legacy specific. Bmea v. Johnson, 
4 Ves. 5G8. A legacy is not specific, without soraetMng to mark 
the specific thing:-as by describing it “ niy stock.” A mere di¬ 
rection to transfer so much stock to a person is not sufficient to make 
a legacy specific. Sibleg v. Perry, 7 Ves. 522. 

(A) An annuitant falls under the general character of a legatee, 
unless distinguislied by the testator : it was therefore held that he 
was entitled to share under a residuary bequest in favour of legatees. 
SihUy V. Perry, 7 Ves. 522*. 




SJaiflK*,! jPaypa«nt flf legifim 391 

tipou, iQ onkr to make good a pecuniary one. 3 P. Will. 324.. 
Uaskwood v. Pope, 2 Salk. 416. Hem v. Merick. (») 

But if a man, indebted by mortgage, devisetb his lands to an> 
other in fee (after pnymeiit of his debts and funeral cliarges), 
and also dotli bequeath divers pecuniary legacies, and the per¬ 
sonal estate is not sufficient to satisfy lioth the legacies and the 
mortgage: in sach case, if the mortgagee shall not h<^d to the 
real, but shall fall upon the personm estate, the legatees sli.dl 
stand in his room for so much out of the real estate os he siiall 
take out of the personal; that being a proper fund for tlteir pay¬ 
ment. Cos. Talb.52. 

Bo if a man give legacies to his daughters, charging his real 
estate with the payment thereof; and other legacies to his bro¬ 
ther, without charging liis real estate with the payment of lljese; 
if the daughters recover their legacies out of tlie personal estate, 
then the brother sliall staiul in the place of the daughters, and 
lake so much out of the land for his legacy, as the dauglitei'S had 
exhausted out of tlie personal assets. 2 P, Will, (619.) 

A legacy chiirgcd u|K)ii a null estate, ami payable at a future 
day, sinks as to the reiil estate by the death of the legatee liefore 
tlie time of payment, and the assets cannot l)c mar.shalled. 

Pearce v. IjmuiH, 3 Vea. 136. 

11. Where there are divers executors, and some of them ai*e [ 392 3 
dciu), tlic legatary must sue the surviving executors, and not the Co-execu- 
cxeculurs or administrators of those tliat are dead. And if all 
the executors aic dead, he must sue the executors or odmini- iwsued. 
strutoi’s of him that died last, and not the executors or adinin^ 
stnilors of the rest: and the reason is, because it is presumed, 
that the gixHls of tlie deceased not administered by tlie other 
executors, remained with the surviving executor; or if they 


(«) It docs not appear in Hem v. Merick, as in Hasleioood v. Pttpe, 
that the pecuniary legacy was specific. The case, with the reason 
of the decision, is thus stated by C. B. GiUtert, in Lex Preetoria, 
J Wills :— “ A. seised in fee and indebted by bond.s, gives by his will 
legacies to his younger children (wliom he had otherwise provided 
for before), and devises his land to his eldest son in tail, whom he 
also made executor. The eldest son pays the bonds with the per¬ 
sonal estate: whereupon the legatees, in the place of the bond 
creditors, bring their bill against the real estate, to be paid out of 
it; and the bill was dismissed,because where there is an ex¬ 
press specific legacy of any particular thing, they do not commonly 
break into such specific legacies in favour of the pecuniary legacies: 
But, secondly, because the children in this case being provided fbr 
in tlie life of the testator, their legacies are not upon meritorious 
consideration, (as in satisfaction of a debt, or as provision foryounger 
children,) and therefore according to a former rule, being mere vo¬ 
lunteers, they are not to induce a charge on the real estate,” 
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did it was through his own default; because when theoth^p 
uecutors were dead, he might and ou^t to have proceeded 
against their executors or administrators fen* restitution of the 
goods not admhiistered. 1 OugH, 364. ^ 

If a creditor ^point a debtor his executor, such a]^intment 
shall operate as a release and extinguishment of the debt, on the 
principle that, from that act of tlie testator, it may be reaamtably 
mferr^ tliat such was his meaning. The debt, under these cir¬ 
cumstances, is considered in the nature of a speciiic bequest oi’ 
legacy to the debtor, for the purpose of dischai^ing the debt. 
Urns, if tlic obligee of a bond made the obligor his executor, 
tins amounts to a release of the debt. Tol&'*8 Law of Exe¬ 
cutors, 272, 

So, if an obligee in a joint and several bond, make cme of two 
obligors his executor with otliers, the action on the bond is 
discliarged as to both obligors. (4) 


II. Concenung the distribution qf intestates* effects. 

And herein 

i. Of die statutes of distribution. 

ii. Of customs in particular places. (Page 434.) 

iii. Of the custom of the city of London in particidar. (Page 441.) 

iv. Of the custom of the province qf York. (Page 452.) 

V. Ofihecusiom within the principality of Wales. (Page 477.) 

V 

i. Of the statutes of distribulion. (/) 

By the 22 & 23 C. 2. c. 10. commonly calltx] the StahUe of 
lyuifrihution (9), it is enacted as Ibllowetli: 

AH ordinarie-s, as well the judges of the prerogative coiiits 
of Carderhiiry and Yoi'k, as other ordinaries and ecclesiastical 
judges, and every of them, having power to commit administra¬ 
tion of the goods of persons dying intestate, sliall and injiy, and 


^4) Che^ham v. Ward, 1 Bos. Pul. 630. 

f/) By the statutes quoted by the author, the dislribution of a 
testator’s personal estate is given to the ecclesiastical courts; but a 
bill for that purpose is very proper in the court of chancery, for the 
spiritual court has but a lame jurisdiction in that case. Treat. ofEq. 
Ed. Penh. 322. 


This act was penned by sir Walter Walker, a civilian ( King 
V. Jiains, or Pett v. Pett, T.1700.1 Lord Raym. 574.), and shall be con- 
straed by the rules of thedvil and not by the canon law, except in some 
particular instances therein mentioned; there being a difference 
betw^n these laws in computing the degrees of proximity. Meuiaey 
V. Petty, Pre. Ch. 594. See other cases, 410, note. 
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^suAitnito proceed'aftd caU cuitninistrato^ to'accoitilt, Tot and 
fondling the goods of any ftei'4ton. dynig hdefdaie ; and upon 
hearing and due consideration tljereot^ to order and maht jugf. 
and equal distribution of whnt remiiineth clear‘*(after all debts, [ 393 ] 
funerals, and just expences of every sort drsl’ allowed and de¬ 
ducted) amongst the wife and children, or children's children, if 
any such be, or otherwise to the next of kindred to the dead 
person-in equal degree, or legally representing their stocks ^ro 
guo cuique jure^ according to the laws in such ciises, and the rules 
and limitations hereafter set down; and the same distribulions to 
decree and settle, and to compel such administrators to observe 
and pay the stinie by the due course of his inajesly*s ecclesiastical 
laws: saving to every one supposing him or theins<*Jvts ap^ieved, 
their right of appeal, os was always in such cases nset). 

22 & 23 r;.2. c. 10. §3. 

Provided, that rliis act, or any thing herein contained, sliall 
not any tvays prejcdicc or hinder the customs ohsen'ed wUhin the 
city of Ijiudon, or within the province of Yor/t^ or other jdaces^ 
liaviiig known and received customs peculiar to them ; but tliat 
the same customs may be observed as formerly, any tiling herein 
contained to the contrary notwithstanding. § A>, 

And all ordinaries and other persons by this act enabled to 
make distribution of llie surplusage of the estate ol* any perstin 
dying intestate, shall distribute tlie whole surplusage of such 
estate or estates, in manner and form following; tl;at is to say, 
ime-third part of the said surplttsaye to the terfe of the inJestate, 
untl all the residue by equal portions, to and amongst the children 
of such persons (lying intestate, and such pci’sons as legally 
represent such children, in case any of the said cliildren be then 
dead, other than such chihl or children (not being hoir at law) who 
shall have any estate by tlic settlement of the intestate, or shall 
be advanced by the Intestate in his lifetime, by portion or por¬ 
tions equal to the share which shall by such distribution be 
allotted to the other children, to whom such distribution is to l>e 
made : and in case any child, other tlian the heir at law, who 
shall have any estate by settlement from the said intestate, or sftnll 
be advanced by the said inte^ote in his lifetime fry jHjrtion not 
equal to the share which will be due to the other children by such 
distribution as aforesaid : then so much of the surplusage of the 
estate of such intestate, to be distributed to such child or chil¬ 
dren os shall have any land by settlement from the intestate, or 
were advanced in the lifetime of the intestate, as shall make the 
estate of all tl\e said children to be equal as near as can lie esti¬ 
mated : but the heir at law, notwithstanding any laud tliat he 
shall have by descent or otherwise from the intestate, is to have 
an equal part in the distribution with the rest of the children, 
without anv consideration of the value of the land w^hich he hath 
by descent oi* otberwist? from the intestate. § .'3, 

VOI.. IV. E L 
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And in case there be no children, nor wy legal representatives 
of them; then one moiety of the said estate to be allotted to the 
wife of the intestate, the residue of the said estate to be di^ributed 
equally to every of the next qf kindred of the intestcUey who are in 
equal degree, and those wlio legally represent tlieni. 22 & 23 C. 2. 
c. 10. § 6. 

Frovided, that there be no representaHon admitted among col¬ 
laterals, brothers and sisters' children* § 7. (page 424.) 

And in case there be no wile, then all the said estate to 1% 
distributed equally to and amongst the children. § 7. 

And in case there be no chUd, then to the next (f kindred in 
equal degree, of or unto the intestate, and tlieir legal represent¬ 
atives as aforesaid, and in no other manner whatsoever. Id* 

Provided also, and be it enacted, to tlic end that a due regard 
be had to creditoi*s, that no such disirihidion of the goods of any 
person dying intestate l)c rtmde, till after one year be fully expir^- 
after the intestates death ; and that such and every one to whom 
any distribution and share shall be allotted, shall give bond with 
sufficient sureties in die said courts, that if any debt or debts 
truly owing by the intestate shall be afterwards sued for and re¬ 
covered, or otherwise duly made to appear, that then and iii 
every such case he or she shall respectively refund and pay 
back to die administrator his or her rateable part of that debt or 
debts, and of the costs of suit and diarges of the administrator 
by reason of such debt, out of the part and share so as aforesaid 
allotted to him or her, diereby to enable die said administrator 
to pay and satisfy the said debt or debts, so recovered after the 
distribution made ns aforesaid. § 8. 

Provided always, and be it enacted, that in all cases where 
the ordinary hatli used heretofore to grant administradon cum 
testamento annexo; he sliall continue so to do, and the will of 
the deceased in such testament expressed shall lie perfoimed and 
observed, in such manner as it should have been if this act had 
never been made. § 9. 

And by the 29 C. 2. c.3. § 2i>. for explaining the said statute, 
it is dcdaretl, that nothing thei’ein shall extend to the estates of 
feme coverts that shall die intestate, but that their husbands may 
demand and ham administration of their rights, credits, and other 
personal estates, and recover and enjoy tlic same, as they might 
have done before the making of the said act. 

And by the 1 J* 2. c* 17. If afler the death of a father any of 
his childi*cn shall die intestate without wife or children, in the life¬ 
time of the mother ; mery hrothcr and sister, and the representa- 
[ 395 ] lives of them, shall have an equal share with her, any thing in the 
said act to the contrary notwithstanding. 

Enabled to proceed to call administrators to accounf] At com¬ 
mon law, no person at all had a right to administer, hut it was 
in the breast of the ordinarv to grant it to whom he pi ased, till 






the stntnte of the 81 H.%. was made, which gave it to tiie next 
of kin; and if thei^ were persons of cqua! kin, whichever took 
out administration was entitled to the surplus. And for this rea¬ 
son, this statute of the 22 & 23 C. 2. was made, in order to prevent 
this injustice, and to oblige tlie administrator to distribute. 
1 Atk. 459. 

Of any person dying xHtcMat€~\ T 8 IV. Petit and Smith. Pi*o- 
hihition was granted to the delegates, to stay a suit there, because 
they compelled an executor to make distribution of the surplus, 
he having 50/. devised to him as a legacy; because, there being 
a will and an executor, the spiritual court cannot compel distri¬ 
bution, but only where the party dies intestate. L. Raym. 86. 

And in the case of The King and Sir Richard Raynts, M. 10 W. 
If an executor be sued in the ecclesiastical court to make distri- 
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hution, he not being residuary legatee ; though that were allowed 
hy the canon law, yet the king’s bench would grant a prohibition 
to stay any such suit; for all suits for distributions were prohi¬ 
bited by the king’s bench, until the statute of the 22 & 23 C. 2. 
c. 10. made them lawful; and they are only law'ful so far as is 
warranted by that statute, which is only in cases of pcrst»ns dying 
intestate. L. Raym, 363. 

E. 3 G. 2. Hatton and Hatton. Strange moved for .a prohi¬ 
bition to the prerogative court, in a suit there instituted by the 
next of kin against tlie executor, to make distribution of the sur¬ 
plus, there lieing a specific legacy to the executor; for that 
although thei’e have been variety of decisions upon this point in 
courts of equity, where they have sometimes held the executor to 
Ix! a trustee for tlie next of kin as to the surplus, yet there was no 
instance of the spiritual court’s judging of a trust, or setting up 
any interest contrary to the common law. He insisted, that in 
the case of a will the judge below is functus officio^ wlien he hath 
granted probate, as to all purposes but calling flir an inventor)' 
according to the statute of the 21 H. 8. c. 5. And he cited the 
case of Petit and Smith, as reported in the 5 Mod. 247,, where 
the testotor gave 50/. to the executor, and the daughter cited him 
to make distribution, and a prohibition was granted. And in a 
report of the same case in Comb. 378, it is said by Holt chief [ 396 J 
justice, diey never pretended to distribution in the case of an ex* 


(1) Bill for distribution is proper in equity. Howard v. Howard^ 
1 Kcf«.314. Thus an estate par atiter vie is distributable in equity, 
though not in the spiritual court. Witter v. Witter, 3 P. W. 102., 
and Huhe of DeoonAiire v. Atkins, 2P.W, 382.; but more particu¬ 
larly the statute 14 G. 2. c.20., whereby an estate pur outer being 
undevised, or in part applied to the payment of debts, according to 
the statute of frauds, shall be dl.‘‘tributed in the same manner as per¬ 
sonal estate. 


!•: F. 2 
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ecutor; and they only do it in the case of an administrate by 
virtue of the statute; and he denied the notion in 2 Inst, 33, that 
executors must divide. Dr. Sayer on the contrary endeavoured 
to maintain, that the spiritual court had concurrent jurisdiction 
with die court of chancery in diis case, as well as in legacies; 
and insisted that this is a partial intestacy, as to the surplus. 
But the court was clearly of opinion, that die spiritual court 
could not intermeddle; and said, that in case of an intestacy, 
they used to be prohibited, as in Carta’, 125; 1 Lei}. 233. and that 
the statute of distribution enlarged, and not barely confirmed 
their power, as appears by die history of diat statute in Haym. 
496, &c. And the rule for a prohibition was made alisolute. 
And the court offered, that if the common lawyers on the doctor’s 
side, who were Reeve, Lee, and Fazakerley, would say that they 
diought there was any thing in it, the plaintiff should declare in 
prohibition; but they declined it. Str. 865. 

To order and make just and equal distribution] T. 10 W. Clerke 
and Clerke. Clerke died intestate. His wife took out letters of 
administration to him. Clerke, brother to the intestate, cited the 
defendant into the spiritual court, to make distribution of the in¬ 
testate’s estate. Tlie defendant there suggests, diat the brother 
hadi goods of the inte.slate in liis hands to die value of 200/. 
And upon this the spiritual court orders him to bring the 200/. 
into court, to the end it may be distributed. And for not bring¬ 
ing it in they excoinmimicatc him. Upon which he moves in 
die king’s bench for a jirohibitioii; and it was granted as to the 
whole process that compelled him to bring in the 200/. For by 
die court; the spiritual court hath power to make disti ibution of 
die estate, when it is conic in, but not to fetch it in; because that 
if to hold pica of debt: but die spiritual court might refuse in 
this case to proceed to die distribution, until the brother had 
brought in the 200/.; but they Ciiiinot excommunicate him fer not 
bringing it in. Ij. JRapn. 585. 

jyistrihuiioH] Where there is only one pereon that can take, 
the statute vests the right in that person; aldiougb in such case it 
is not strictly and literally a distribudoii. 3 1*. Will. 50. (2) 


(2) A. died intestate, leaving one child; the whole {lersonal estate 
sh^l go to liim within the statute of distributions. Palmer v. Gar- 
rardt H. 1690. Pre. Ch. 21. 

The personal estate of an intestate, wliercver situated, must be dis¬ 
tributed by the law of the country where Ills domicil was, {Bempde 
V, Johnstone, 3 Vcs. 198.) for it is supposed to follow his person. Pipon 
V. Pipon, 1743. Ridgiv. Ca. t. Haidto. 172. And for that purpose 
there can be but one domicil, and the lex loci does not prevail. 

The mere place of birth ordcatii does not constitute the domicil. The 
original domicil of a man, w'hich arises from his birth and connections, 
remains until clearly abandoned, and another token Somerville 
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Shall not any ways prejudice or hinder the customs observed 
within the dty ^London, or imtkin the ptovince of York or other 
places^ Which customs will be considered in their order after¬ 
wards. {Pages 434 and 452.) 

One tltird part of the said surplusage to the wife of the intestoiUs] 
And this, it is said, although she be a papist. For in the case of 
dying intestate, it is the act of the law. It is the legislature that 
gives tliese distributive shares to the widow and next of kin. It 
is a succe^ion ah intestaio to a personal estate, similar to a de¬ 
scent of land, where an heir, though a papist, if above the age of 
18 yeare and six months may inherit. T, 1730. Dovers and 
Dewes, 3P. 115^48, 

By tlie same reason, it sliould seem, that a papist is capable of 
taking as tenant by the curtesy, or tenant in dower. Ibid. 49. in 
a note by the editor. 

Carthshurc v. Chalie. By indentures previous to marriage, 
John Chalie covenanted in the event of his death, leaving his wife 
surviving and cliildren, that his heirs, executoi*s, &c. should 
within six months after his decease convo}', )>ay, and assign one full 
and clear moiety of all sucli real and personal estate as he shall 
be seised and possessed of or entitled to at his decease, unto and 
for tlie proper use and benefit of his wife, her heirs, executors, 
&c. Upon the principle of part-pcrforraancc it was held that the 
widow was not entitled, in addition to the moiety under the cove¬ 
nant, to a thiixl of the residue of the personal estate by the intes¬ 
tacy of her husband. 10 Ves. 1. 

The residue—to and amongst the children^ An infant in ventre 
sa mere-i at the time of the death of' the fatlier, was held clearly, 
by the Jortl chancellor, to be intitled to a share by the statute of 
dlstubution; for he is, in tlie eye of tlie law, a chiltl, and ought 
to be provided for as well as the rest. M. 1698. Ball imd 
2 Drmn. 230. 

Otihtr than such child or children^ not heiiuj heir at law'] 
Although by this statute the heir at law shall not abate in respect 
of the land which he hatli by descent or otherwise from the in¬ 
testate; yet if he hath hud any advancement from his father in 
his lifetime, otherwise than by land as aforesaid, he shall abate 
for the same, in like maimer as tlie other children. (3) 


v. L. Somerville^ 5 Ves.750. A. died intestate at Jersey, and at his 
death, 500^ was due to him on bond, in London, held to be distribut¬ 
able according to the laws of Jersey. Pipon v. Pipon, 1743. Atnbl. 23. 
So if an English subject resides and dies in England, leaving debts, 
&c. due in Scotland, and administration is granted to him in England, 
they arc distributable as the rest of his personal estate. TViome v. 
Waikhts, 2 Ven. 35. 

(3) See Kirkcudbright v, Kirkcudbright^ 8 Ves. 51. Money laid 
out by intestate in repairing houses, which descended to bis son and 
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[notci>i»t In lUce manner it seeractii tliat coheiresses siiall biing togt^ier 
«^coffa/io hotchpot sucli advancement (not being landv) as they shall 

( 4 ) ^ re^>ectively have received from their fatlier, before Uiey shall be 

intitled to receive their several distributive sliares; agreeably to 
the wneral purport of the act, which is, evidently, to promote mj 
equmity us much as may be. 

Note, LitUetoti saith 17G.) that hotchpot signiHetli a 

jnidding; unto whicl) his learned commentator assenteth: but 
this doth not explain to us the meaning of the word, but cai ries 
us further from it; for it doth not import that kind of food in 
general, but metaphorically such only as is compounded of divers 
ingredients. Hotch is a Saxon word, not yet altogetlier out of 
use, and signifieth to shake; and pot is a word well known. And 
the compound hotch-pot is nothing but shaking things togeUier in 
mi urn or other vessel; and is easily transferred to a commixture 
of the children's portions. And tliis is what by the civilians is 
called collatio bonorum, 

[ 398 ] Heir at law'\ E. 5. G. 2. (1732) Pratt and PriUt at the rolls. 

Ix»rd chief justice Pratt died seised of borough English lands, leav¬ 
ing several children. And having mode no will, it became a point 
upon the statute of distribution, whether the youngest son (to whom 
the lands descended by the custom oi' lx)rough English) should 
abate for these lands, or should be considered as an heir at law, who 
by the statute is to have a distributive share without any allow¬ 
ance for lands by descent. And it was ruled by sir Joseph Jchyll^ 
master of the rolls, that he should allow h)r these lands. For he 
said, the statute only intended to provide for tlie heir of the 
family, wljo is the common law heir, and not for one wlio is onlv 
heir by custom in some particular places. lS^r. 935. (5) 

heir, is not an advancement to be brought into liotclipot, under the 
statute: but secus if the houses had been given to the son in tlic 
father’s lifetime. Smith v. Smith, H. 1800. 5 Ves. 721. 

(4') Tlie provision in the statute of distributions for bringing ad¬ 
vances by way of settlement into hotchpot applies only to actual 
intestacy, not where there is an executor, and consequently a com¬ 
plete will, though the executor may be declared a trustee for the 
next of kin, who then takes as if the residue had been actually given 
to them. Walton v. Walton, {M. 1807.) 14 Ves.SQfh. 

(5) “ Heir at law,'* in the statute 22 & 23 Chr.2. c. 10., is to be 
considered and understood k«t It being objected, that by the 

words of the statute, viz,, oUter than such child or children not beiny 
heir at law, it is plain there may be children which may be deemed 
heir at law besides the eldest son: held that these words there mean, 

** other than such younger child or chUdren,'* for exetptio probat reyu- 
law. The M.R; also thought this a settlement by testator, and decreed 
he should be brought into hotchpot according to the statute, S. C. 
Kchjngc. Rep. 36. 
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But in case of Lutwyahe and lAttwyehe, E. 1733. Tliomas 
Lutwydie, esquire, died intestate, posses^ of a parsonal estate, 
and seised of a copyhold in fee, at Turnham Green, which was 
in tlie nature of borough English. The question was, whether 
the youngest son, upon whom the copyhold descended, should 
have an equal share witli the other diildren of the personal 
cstotc, exclusive of the copyhold, or only so much as with that 
copyhold would make his portion equal to that of the other chil¬ 
dren. By Talbot lord chancellor; The heir at law is the eldest 
son, and not the heir in borough English; and the exertion in 
the statute extends only to the eldest son. Yet nevertheless the 
youngest son, who Is heir in borough English, shall not bring the 
borough English estate into hotchpot. There is no law to oblige 
him to do this, but only this statute; and there are no words in 
the statute that require it; for the statute speaketh only of such 
estate as a child hath by settlement, or by the advancement 
of the intestate in his lifetime. And it was decreed, that the 
youngest son should have an equal sliare with the other children, 
without regard to the value of the borough English estate. 

And the case of Pratt and Pratt came after this case before 
the lord chancellor Talbot; and he reversed tlie decree of tlie 
master of the rolls, and clecreed agreeable to this case. Cos. 
TaU}, 2T6. 

Who shall have any estate by the settlement of the iraestate, or 
shall he advanced by the intestate in his lifetime'} It hatli been 
determined, that small inconsiderable sums, occasionally given 
to a child, cannot be deemed an advancement, or part thereof. 
Thus maintenance money, or allowance made by tlie father to 
his son at the univereity, or in travelling, or the like, is not to be 
taken as any part of his advancement; this being only his edu¬ 
cation : and it would create charge and uncertainty, to inquire 
minutely into such mattei*s. So, putting out a child apprentice, 
is no part of his advancement; for it is only procuring the master 
to keep him for seven years instead of the parent. Hender and 
RosCi at die Rolls, T. 1718. But die father’s buying an office 
for the son, diough but at will, as a gendeman pensioner’s place, 
or a commission in the army, these are advancements pro Umto, 
Norton and Norton, M. 1692. By the lords commissioners,. 
Rawlinson Hutchim, 3 ITyT/. 317. (6) 


(6) Lord Kirkmdbright v. Lady Kirkcudbright. 8 Ve^, 51. A gold 
watch and wedding clothes are no advanctmient of a cliild. Elliott 
v. Colliery T. 1747. 3 Atk. 526. See Morris v. Bnrrotigky 1 Atk. 403, 
3 P. Wms. 317. n. An advancement must be by way of portion in 
marriage, or to set up in the world, and not things given by way of 
emolument, S. C., and see Heame v. Barbery 3 Atk. 213. Hxmt 
V. Edvoards, id. 450., S. P. Alimony advanced by a father to a child 
18 no advancement, S. C. Edicards v. Frcejnuv, infra, 399. 
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Also a provision made by a marriage settleTnent^ although Jt is 
in the nature of a purchase, yet is such air advaiicoment, as that 
a child claiming a distributive share shall first bring the said 
advancement into hotchpot. As in the case of Phyney and 
Phynpy^ H. 1708. The father, on his son’s marriage, covenanted, 
in case of a second marriage, to pay to the first son by the first 
wife 500/. There Wivs a son, and several other children of the 
first marriage. The father of these childreu died intestate. By 
the court: The heir must bring the 500/. into hotchpot, altlmugb 
in nature of a purchaser under a marriage settlement. 2 Vem. 
638. 


So ill the case of Edwards and Erecmnn^ M, 1727. Before 
King lord chancellor, assisted by llaymond chief justice, and the 
master of the rolls, and Price and Fortcsciie justices. Mr. Free¬ 
man, on his marriage, entered into articles, in consideration of 
the said marriage, and of 4000/. portion, to settle an estate to 
raise portions for daughters, in case there were no sons; that is 
to say, if but one daughter the sum of 5000/., If two or more, then 
the sum of 6000/. ctpially amongst them, to he paid at their rtv 
spcctive ages of 18 yeare, or days of marriage, which should first 
happen: and 80/. a year maintenance in the mean time to eacli 
daughter. I’he marriage took effect; and they Iind issue one 
daughter only, and no son. Then the wife dies. Afterwards 
Mr. Freeman married a second wife; and had by her a son and 
a daughter; and died intestate, leaving a personal estate to the 
amount of 20,000/. The daughter hv his first wife at that time 
was al^iit 12 years of age; and some lime after, married the 
plainlift* Mr. Fdwards : And they brought their bill, to have an 
account of the porsonal estate of Mr. Freenuin, and their dis- 
tributory share thereof. And the only (luesticn was, whctlier 
this .5000/. should not be looked upon to be so far in advmicc- 
ment of tlie plaintiff, the wife of Mr. Edwards, that if she would 
have any farther share of her father's personal estate, they must 
bring this 5000/. into hotchpot.—For the plaintiff; it was argued, 
that they w’ere entitled to a dislributory share, without regal’d to 
this 5000/. which was no advancement, either w’itliin the words 
or meaning of the act, which intended only an advancement of 
children after they are in being, and when they are aliout being 
married or disposed of in tlie world; but this, if any, was an 
advancement long before the plaintiff was bom, and when it was 
wholly unknown and nneertnin whether there ever w'onld be such 
a daughter: That it was likewisiC contingent and uncertain, after 
she was l)orn, whether she would ever be intitled to this fortune 
or not; for if she had died befoi-e 18, or marriage, it would have 
sunk into the inheritance for (he licuefit of the heir: niid she was 
hut 12 years of age at ihc time of her father's tlcath, and there¬ 
fore inighi have died lx?l'>rt>she was intitled to tliis 5000 /.: That 
the statute must operate, eith'T at the lime of the fatlv. ‘s death, 
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or witliiii ». yeax after .4t furthest; but case the plaintiff 

was not intitlcd to her 5000/., either in her father’s litetime, or 
witliln H year after; and the distribution, was not to wait till It 
should appear whether she would {ittaiu 18 or be married : 'fhat 
this 5000/. was not a voluntary provision moving from tiic fatlicr, 
but the plaintiff was a purchaser thereof, in consideration of her 
mother’s portion; and suppose a child hatl money of liis owi, 
and agreed witlx his father, in consideration thereof, to have a 
portion from his father after his death; or if a collateral relation 
liiul purcluLsed such a portion from tlie hither for his child, cer¬ 
tainly this would not be an advancement: and the intent of the 
statute Wiis, to msikc tliem all equal out of the father’s personal 
estate,.not out of what was purchased for them by others, or by the 
mother, as in tliis case. — On the other side, it M^as argued for 
tlxe defendants, that the 5000/. thus provided for by the settle¬ 
ment, was an advancement within the meaning of tlie suitute: 
wliich appears throughout to intend and preserve an equality 
iKJtwecn the children : That tlie statute makes no distinction, 
whether it was a voluntary provision of the fatlier, or arose from 
the contract of the parties; and a child provided for eitliur way, 
is provided for: and it is not like the cases put, where a child, 
eilluT with his own or a relation’s money, purclioses an estate, or 
a sum of money from the father, but a direct le, as much as it 
would have been to any stranger: That this portion, tlioiigh not [ 401 3 
payable till after the hither’s death, was nevertheless a provision 
tor her by him, in liis lifetime, as the act speaks; as the principal 
part of it, to wit, the security, was executed by him in his life¬ 
time; and as he was not at liberty to controul it; and suppose 
he had given such a portion payable at his dealli, this would 
certainly have Ixecii a good provision within tl)e statute; and Jiere 
the portion is payable as soon as possibly it can be wanted, namely, 
at 18 or marriage, and a maintenance of 80/. a year in the mean 
lime; and thouglx it is true, that a portion out of lands sinks in 
the inheritance, if the pai’ty dies before it becomes payable, wliich 
if it were a personal estate it would not, yet tliat is not material 
here, since the sUitute makes no distinction wlietlicr the portion 
is payable out of die real or personal estate : That if a liill Iiatl 
been brought iinmedi;ite]y after the father’s death, for a ilistrlbu- 
lion, there could Ixe no inconvenience in setting apart a sum to 
answer the contingency, when it shoukl liuppiai, no more than in 
the case of debts, which is every day done; and there are some 
whose estates are not got in till several years alter tlicir deatlis, 
and a dislrilmtion may very properly Ixe made thereof from time 
to time as they come in. — And the court were all clear of 
opinion, that this was an advancement by the father in lii.s life¬ 
time, within the meaning of the staliite, though contingent aiul 
future, so tlvat site could nut have that and her dislribulory share 
likewise. And the master of the rolls said, that the civi I law made 



401 


(!Slt\\04 DistribuUptL 

no difference between a real and personal estate bu^P^y moveable 
and immoveable: and the words of the ac4 whi^"speak of a provi¬ 
sion made by the lather in his lifetime, are veryproper to distinguisli 
between that and a provision made by his will. And the chief 
justice said, suppose the father had left but 2000/. personal estate, 
it would be extremely hard, tliat the eldest daughter should have 
her 5000/. and a sliare of the 2000/. also. And the lord chan¬ 
cellor said, he thought any settlement in or out of lands, eitlier 
by annuity, rent, or portion, would be a provision witlxin the 
statute; and that such provision might be valued and brought 
into the coUatio bonorum, if they diink it worth their while; that 
the 5000/., whether called contingent or not, is an interest, and 
such a one as would happen within a reasonable time, to wit, 
six or seven years after the father’s death ; that the distribution 
C 402 ] must be made as the estate stands at the fatlier’s death, and tlic 
parties are to give bond to refund, if debts afterwards appear ; 
and future debts due to tlie intestate must be distributed as they 
can be got in; that here the contingency has happened, and slie 
is now at lil^erty to say, whether she will stick to tliat provision, 
or bring it into the computation of collcUio boTionnn, in order to 
have an equal share with tlie rest. But as to the 80/. a year 
maintenance, tliat Is not to be brought in, being only for the 
education and ma^itenance of tlie daughter, which tlie parents 
were best judges of. — And accordingly tlie decree was jwo- 
nounccd. 1 Abr. Mq. Cos, 249. pi. 10. [S. C. 2 P. JVms. 435*3 
So in the case Phyd and PwUsham^ H. 1715 ; the lord chan¬ 
cellor Cirwper was of opinion, tliat the yroriX portion in the statute, 
with respect to younger cliildren, includes an estate in land as 
well as in money; and that tins land, in tlie computation of the 
estate to be distributed, is to be added to and computed with 
the other parts of it (7): but with respect to the eldest son, what- 


(7) Land claimed by settlement has been thus held a portion under 
the statute of distributions; but tliere does notappear any case where 
land taken by descent has been held a portion, neither tliat any prO' 
vision by vnU, either of land or money, has been within the statute 
considered a portion advanced in the liie: the statute means by in- 
lesUite^ not a person making no will, but a person dying intestate as 
to the subject to be distributed by the statute. There is no instance 
of real estate given to a younger child, or a particular part of the 
personal estate given to any child by testator, and where executors 
have been held trustees of the residue, which therefore, as undisposed 
of, was to go under the statute, where, in the division of that residue, 
the court of chancery ever brought into hotchpot what the particular 
child took under the will of that person dying partly testate and 
partly intestate. All the cases put it on this; admitting that property, 
which cannot be taken till after the decease of the party, shall be an 
advancement, yet it is an udvitneement made in the lift* of the intestate, 
which arc the very words (tf the statute, “advanced in hi? lifetime.” 
TiviiAev V. Tu'isdvn, IV.v. 125. 
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ever land came tp him from his father, by descent, or otherwise; 
he is to have hti^ stiare, without any consideration of the value of 
such land. Vinery Executors, (Z. 10.) 3. 

So if the father settles a rent out of his lands upon a younger 
child, this is an advancement. 2 P. Will, 441. 

Likewise if the father by deed settles an ammity upon a child, 
lo commence after his death; this is un advancement pro tmUo : 
and by the same reason, a reversion settled on a child, as it may 
be valued, is an advancement also, 2 P. Will. 442. 

Lord Kirkcudbright secured by bond to his eldest sou an an¬ 
nuity, find afterward^s died, the payments having been made till 
that event took place. It was lield that the annuity was an ad¬ 
vancement to be brought into hoielipot, [w>. the value at tlie 
date of the grant: or, if it lias cease{l, the payments received 
at the option of the child. A widow has no claim whatever on 
what is brought into hotchpot among the children. Kirkcudbright 
V. Kirkcudbright^ 8 Ves. 51. Cleaver v. Spurlingy 2 P. Wms. 528.] 
SVes.5\, * 

But whatever u child receives out of the mother*^ estate, it is 
said, shall not be brought into hotchpot. As hi tlic case of 
HoU and Frederick^ T. 1726. A man married, and had three 
children, two sons and a daughter. His wife survived him; 
and having, out of her own esUitc, given 1000/. to her dauglitor 
in marriage, died intestate, leaving those three children. The 
question was, whether the daughter, who had received this 1000/. 
ought to bring it into hotchpot, before she should receive any 
further share of her motlier’s personal estate. The lord chan¬ 
cellor KiTig said, it weighed with him, that the act of distribu¬ 
tion was grounded upon the custom of iKnidon, wbicli never 
affected a widow's personal estate; and tliat the act seems to 
include those witiiin the clause of hotchpot who are capable of 
Imving a wife as well ns cliildren, which must be husbands only. 
And so in this case (though without much debate) his lordship 
ruled, that the daughter should not bring the 1000/. wliich she 
had received in her mother’s lifetime into hotchpot. 2 P. 
Wms. 356. [See Fdwards v. Freeman* 2 X\ Wms. 435.] 

And if a child who has received auy advancement from his 
father sliall die in his fatlier’s lifetime, leaving cliildreu; such 
children shall not be admitted to their father’s distributive share, 
witliout bringing their fiither’s advancement into hotchpot: as 
in the case of Proud and Turner^ M. 1729. A father hud 
several children, and in his lifetime advanced in part one of 
them. The child thus advanced in part died in his father’s 
lifetime, leaving issue. Afterwards tlic father died intestate, 
possessed of h considerable personal estate. It was ruled, that 
the issue of the dead child must bring into hotchpot what tliclr 
father received in part of advancement, svs he,, if living, must 
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have done; in regard the issue stands in 4he place and stead of 
the father, claims under him, and cannot be in a better condiw 
tion than the father, if living, would have been, and had claimed 
his distributive share. 2 P. Will. 560, 

And the reason is, because such children do not take in their 
own right, but as representing their father deceased. But 
whether those grandchildren, having been advanced some more, 
some less by their father in his lifetime, shall bring their several 
advancements into hotchpot one with the other, before diey 
shall distribute their deceased father’s share of their grand¬ 
father’s personal estate, dotli not appear lo have been deter¬ 
mined. If their father also died intestate, then it seemeth that 
they shall be required to bring into hotchpot; for in such case 
they take, not from their grandfatlier, but from their fatlier: 
and this brings it within the general rule aforegoing. 

But where tliere are only grandchildren, their fathers or 
mothers respectively liaving died in the lifetime of their grand¬ 
father ; in such case they take in tlieir own right, and not by 
representation of tlieir lUlher or rnotlier deceased. Whetlier 
these also shall bring into hotchpot, either aJtc^ether, or th(»e 
descended from the same stock amon|^t themselves respectively, 
may upon tlie like grounds be matter of doubt. But it seemeth 
that this case is farther off from the rule than tlie former; for 
here they do not take by representation, but each in his own 
riglit. And the sfcitnte doth not seem to require that the col- 
laiio honorum shall extend further than to children, or the rc- 
[ 404 ] presentettvves of such children: in like manner as tlie custom 
of London doth not extend to grandchildren (as will appear 
aftei’wartls) ; so neither doth the custom of the province of 
York. 

A doubt likewise may arise, and the solution thereof will be 
the same, where a grandchild hath received some advancement, 
not from his fatlier, but from his grandfatlier; whetlier or no 
such grandchiivl shall bring his said advancement into hotchpot 
witli the brothers and sisters of liis father deceased. The 
graiKlchiid in. this case taketU not in his own right, but as re¬ 
presentative of his fatlier; and tlierefore, as it seemeth, should 
not bring his own portion, but only his fotlier’s portion, into 
liotchpol. — But concerning these points, no adjudication hath 
occurred. (»/) 

(ot) 'Jhis question is discussed by Vinniv^, in his tract de CoUa- 
tionilw^, c. 12. where lie quotes the opinion of some civilians, that if a 
grandfather leave a son and daughter, and grandchildren by a de¬ 
ceased daughter, which grandchildren had received advancement 
from their grandfather in Ids lifetime, they shall collate their advance¬ 
ments one with another, but not with their uncle and aunt, but he 
himself is of opinion (hat th« y shall roUate with the brcthc and sister 
SJ,. of their deceased mother. 
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By portion not equal to the sJwre which would he due to the 
other children^ A child partly advanced shall bring in its ad¬ 
vancement only amongst the other children; but die wife shall 
have no advantage of it. ITOl. and PreeXha. 

182. 184, 8 rft?.51. 

7b every of the next of kindred to the iiUestale, who are in equal 
degree\ Here it is very material Uj inquire} who are these next 
of kindred in equal degree. For the perfect understanding 
whereof, it is to be observed, that kindred are distinguished 
either by the right line, or by the coUaterat. The right line is 
of parents and children, computing by ascendents and descenfidents; 
the (oUateral line is between brothers and sisters, and die rcsl of 
the kindred among themselves. Ayh Par. 327. 

And forasmuch as proximity between two persons proceeds 
eitlier from diis, diat they are descended one from the other 
(which makes the connexion between ascendents and desamd- 
ents), or from their being both descended of one and the satm* 
person (which makes that of collaterals); we judge therefinc of 
the proximity between two pei'sons, by the number of gener¬ 
ations which make both d»c one and the other of the said con¬ 
nexions. And these generations are called degrees^ by which 
we step from one person to another, in order to make the com- [ 405 ] 
putation of their kindred, in the manner hereafter explained. 

1 mrahan^s Dorn. 631. 

Those of the right line are reckoned upwards, as parents; 
or downwards, as cliildren: those of the collateral line arc 
reckoned ex trafisversOi or side ways, as brothers and sisters, uncles 
and aunts, and such as are bora from them. Ayl. Par. 327. 

And there is no difference between tlic civil and canon law 
in the ascending and descending line; but every generation, 
whether ascending or descending, constitutes a different degiec. 

Thus the father of John is related to him in the first degree, 
and so likewise is his son ; his grandlatber and grandson in tlic 
second; his great grandfather and great grandson in tlie third. 

This Is the only natural way of reckoning the degrees in tlie 
direct line, and therefore universally obtains, as well in tlic 
dvil and canxm^ as in the common law. BUwkst. Descents, 8. 

But there is a difference in reckoning the collateralXinG. Thus, 
if wc would know in what degree of collateral kindred two per¬ 
sons stand according to the civil law, we must begin our reck¬ 
oning from the one of them, by ascending to the person from 
whom both are branched, and then by descending to the 
other to whom we do count, and it will appear in what d^rec 
they arc. For example : — In brotberis and sister’s sons; take 
one of them ond ascend to his fatlier, there is one degree; from 
the father to the grandfather, that is the second degree; then 
descend from the grandfather to his son, that is the third de- 
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gree; tlien from his son to his son, that is the fourth 
1 Inst. 23. 

But by the canon law, there is another computation. For 
the canonists do ever begin from the stock, namely, from the 
person of whom they do descend, of whose distance the ouestion 
is. For example, if the question be, In what degree the sons 
of the two biothcrs stand by the canon law, wc must b^in 
from the grandfather, and descend to one son, tliat is one 
d^ree; then descend to his son, that is another degree; then 
descend again from the grandfather to his otlier son, diat is one 
degree; then descend to his son, tliat is a second degree. So 
in what degree either of tliem are distant from the common 
stock, in the same degree they are distant between themselves. 
And if they be not equally distant, then we must observe another 
rule, viz. in what degree the most remote is distant fi'om the 
[ 406 3 common stock, in tlie same degree they are distant between 
themselves; and so the most remote makes the degree. 1 Inst. 24i. 

Collateral kinsmen agi'cc with the lineal in this, that thc^y 
descend from the same stock or ancestor; but tliey differ in this, 
that they do not descend from each other. Collateral kinsmen 
tlicn are such as lineally spring from one and the same ancejitor, 
who is die stirps, root, or common stock, from whence those 
relations are branched out. As if John has two sons, who have 
each a numerous issue; both diese issues are lineally desceiidetl 
from John as their common ancestor; and they are collalenil 
kinsmen to each other, because they ai’e all descended from 
this common ancestor, and all have a portion of bis blood in 
their veins, which denominates them consangninei, Blackst. 
Desc. 9, 10. 

And the very being of collateral consanguinity consists in this 
descent from one and the siime common ancestor. Thus John 
and his brotlier arc related: why ? because bodi are deiivcd 
from one iadier: John and his first cousin are related; why ? 
lic'cause Ixith descend from the same grandfather: and liis 
second (x>usin*s claim to constmguinity is tins, that they lioth 
are derived from one and the siime gi*eatgrandfadier. In short, 
as many ancestors as a man hath, so many common stocks he 
hadi, from which collateral kinsmen may 1x5 derived. And as 
we are taught by holy writ, diat there is one couple of ancestors 
belonging to us all, from whom the whole race of mankind is 
descend^; the obvious and undeniable consequence is, drat all 
men are in some degree related to each other. Id. 10, H. 

The different manner of calculating die degrees, may periiaps 
be better apprehended by the following table: wherein it is to 
be observed, diat the numeral roman letters at th<- top express 
the degrees by the civil law, and the figures at dte .b<Htom 
express the degrees by tlv- rmnm law. . ' 
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Ajtid here it is evident, that the degrees in tlie descendttiff.imd 
€i8Cendi7i^ lines arc by boto laws the same. Thws the son.is 
ini die first degree, the grandson in the second, and tlie great- 
CTnndson in the diird, by both laws, in the descetuUnff line. So 
3ie father is iA the first degree, the grandfather in tiie second, 
and the greatgrandfather in the third, and so on, by botli laws^ 
in the ascending line. 

But in the collateral line the calculation is different. 

Tims the cousin german is in tlic fourth degree by the civil 
law, and in the second degree by the canon law. Foi* by the 
civil law, we ascend first to the father, which is one degree; from 
him to the common ancestor the grandfather, which is the 
second degree; from the grandfather we descend to the uncle, 
which is the third degree; and from tlie uncle to the cousin 
german, which is the fourtli degree. But by tlie canon law, we 
begin at the common ancestor, Uie grandfather, and reckon down¬ 
wards from him to the father, which is one degree; from the 
father to the intestate is the second degree: so, on the other 
side, from the graiulfullier to the uncle is the first degree; and 
from the uncle to the cousin german is die second degree: and 
by what degi'ce they are distant from the common ancestor, by 
the same dcgi'ce they arc distant from each other, tliat is, in the 
second canonical degi’ee. —— So in reckoning to the son of tho 
nephew, or brother's grandson: by the civil law we asceud to 
the father, which is one degree; from the father wc descend to 
the brother, which is the second (legree; from the brother to the 
nephew, which is the lliird degree ; and from the nephew to die 
son of the nephew, wliicli is the fourth degree. But by die canon 
law we begin at the common ancestor, the fatlicr, and reckon 
down from him to the intestate, which is one degree: then on 
the other side, from the same common ancestor the father to die 
brother is one degree; from the brother to the nephew is the 
second degi*ee; and from the nephew to die son of the nephew 
is the third degree : and by the rule before laid down, in what 
degree the further of diem is distant from the coiiimon ancestor, 
in the same degree they arc distant from each odier; so diat 
here the intestate and the son of liLs nephew, or brothei's grand¬ 
son, are disUint by the canon law in the third dt^rec of kindred. 

And the reason of the different mediods of computing die de¬ 
grees of consanguinity in the collateral line, between the civil 
law on the one hand, and the canon law qn die other, seemedi to 
be this; the civil law regards coiisanguiiuty principally widi re¬ 
spect to successions, and therein very naturally considers only 
the person deceased, to whom die relation is claimed; it dicrefore 
counts tho dogreos of kimlred according to the number of per¬ 
sons through whom the claim must be derived from him, and 
makes not oidy the son of his nnpliow, but also his cousin ger- 



1 BBB, to be both reUted to him in the fouitb b^ause there 

are three pCtaons between him and each of mem. The canon 
law regards consangiiinii^ prindpally with a yiew to prevent 
incestuous marriages, between those have a l^rge portion of 
the same blood running in their respective vein!; and therefore 
looks up to the author of that blood, or the common ancestor, 
reckoning the de^ees from him: so that the son of the nephew 
is related in the mird canonical degree to the person proposed, 
and the cousin german in the second; the former being distant 
three degrees from the common ancestor, and therefore deriving 
only one-fourth of his blood from the same fountain with the 
person proposed; the latter, and also the person proposed being 
each of them distant only two degrees from the common ancestor, 
and therefore having one half of each of their bloods the same. 

Blackst. Desc, 41, 42. 

For persons descended from one common ancestor, in the 
first degree, have the whole Wood of their said common ancestor; 
tn the second degree, they have but half the blood of the 
said common ancestor j in the third degree, tliey iiave but 
half of that half, that is, one-fourth; in the fourth degree, only 
half of that fourth, that is, one-eighth ; in the fiftli degree, one- 
.sixteenth; and so on in infinitum. 

The common law regards consanguinity principally with 
respect to descents; and having therein the same object in view 
as the civil, it may seem as if it ought to proceed according to 
the civil computation. But os it also respects the purchasing 
ancestor, from whom the estate was derived, it therein resembles 
the canon law, and therefore counts its degrees in the same 
manner. (8) Indeed the designation of pereon, in seeking for 
the neM of kin^ will come to exactly the same end (though the 
degrees will be differently numbered) whichever method of com¬ 
putation we suppose the law of England to use; since the right 
of representation in the descent of real estates (of the father by 
the son, and so on) is allowed to prevail in infinitum. This 
allowance was absoluteljr necessary, else there would have fre¬ 
quently been many claimants in exactly the same degrees of [ 410 ] 
kindr^ as (for instance) uncles and nephews of the deceased; 
which multiplici^, though no inconvenience in the Roman law of 
partible inheritances, yet would have been productive of endless 
confusion, where the right of sole succession, as with us, is 
■established. Hie issue or descendents therefore of the brodier 
of John, are Wl of them in the first decree of kindred* with 
re^ct to inheritance as their father when living was: tliose 


.fS) But see even as to calculating descents of real estates. 2 Bla, 
Com. 207. n. (4) 227. n. (12) by Christian. 
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ofhi^ uncle in the second; and so cm; and are coiled to the 
succession in right of such their representative proximity. 

The right of representation being * thus established, the rule 
with regard to the descent of real estates amounts to this; that, 
on failure of issue of the person last seised, the inheritance 
shall descend to the issue of his next immediate ancestor. Thus 
if John dies without issue, his estate shall descend to his brother, 
who is lineally descended fram his next immediate ancestor, 
their father. On failure of brethren, or sisters, and their issue, 
it shall descend to the uncle of John, the lineal descendent 
of tlieir common ancestor, the grandfather; and so on. 
Blackst, Desc, 41, 42. 

But this representation m infinitum amongst collaterals, is not 
admitted in the succession to pei'sonal estate, the same being 
restrained and limited by the statute (as will appear afterwards). 

In the case of Wingate and M.2\ Ja. Administration 

upon the statute of Hen. 8. wiis granted to the brother of the 
half blood. The brother of the whole blood appealed to the 
delegates, alleging that he w'as nearer of kin by die ecclesiastical 
law; and the delegates inclining to repeal the administration, 
and to grant it to the brother of the whole blood, a prohibition 
was grantetl to try the matter thereupon by the common law; 
for this being oidained by statute, it was s^d, that it ought 
to be interpreted according to the common law. 2 BolCs 
Abr. 303. 

And in the case of Blachhorongh and Davis, E. \S JV. Holt 
chief justice said, that the construction of the statute of distri¬ 
bution, on the proximity of degrees, must be according to the 
common law. 12 Mod. 616. 

But the more modern cases seem to suppose, that the SMd 
statute, being made in an ecclesiastical matter, shall be con« 
strued according to the rules of tlie civil law. (9) 

Upon whicli account, the learned Dr. Harris observes, that 
[ 411 3 the three first chapters of the 118th Novel o£ Justinian deseiwo 
the reader’s attentive consideration; not only because tliey con¬ 
tain the latest policy of the civil law, in regard to the disposition 
of intestate’s estates; but lx?cause they are the foundation of our 
statute law in this respect. And they are still (he says) almost 
of continual use, by being the general guide of the courts in 
England, which hold cognizance of distributions, in all those 
cases, concerning which our own laws have been either silent, 
or not sufficiently express. Har. Justin, ad Jhwn. 


^(9) See Merdney v. Petty, 711722. Free. Ch. 594. Carter 
Crawley, T, Baym. 496. 506. Lloyd v, Te'.wh, 2 Ves. 215. .PcK's 
case, 1 P. Wms. 25, Bowers, v. Littlewood, id. 595. 7%m}air. Ket- 
terirke, I 1^*. 33S. Widlii v. Hodson, H AA.llh. 
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And therefore it is judged requisite to in^rt the said thiee 
chapters here at length, and in die progress to observe what 
alterations have been made by the statute aforesaid, and by 
the other laws of this realm, and how far the said Novel 
with respect to this matter seemeth to be still a rule and di¬ 
rection. 


CHAPTER THE FIRST. 

Of the stKCcssion of descendents. 

“ IF a person dieth intestate, leaving a dcscendent of eithei* 

“ sex, or of whatsoever degree; such descendent is to be pre- 
“ ferred to all ascendents and collaterals. And if any of the 
“ descendents of the deceased should die, leaving sons or 
“ daughters, or other descendents, they shall succeed in the 
place of their parent, and shall be entitled to the same share 
“ of the intestate’s estate, which their parent would have had 
if such parent had lived. And this kind of succession is 
“ termed a succession in stirpes ; for in tlie succession of de- 
scendents we allow no priority of degree, but admit tlie 
“ grandchildren of any person by a deceased son or daughter 
“ to be called to inherit that person, together with his sons or 
“ daughters, without making any distinction l>etween males and 
“ females, or the descendents of males and females.” 

And wiiat the civil law distributes in this manner amongst 
the children and other descendents, die statute clearly cnoiq'h 
apportioneth amongst them, taking in together wldi them the 
wife of the deceased where there is a wife surviving. And f 
herein the civil, canon, common, and statute laws do zdl agree, 
in giving this preference to descendents, exclusive of all as¬ 
cendents and collaterals. 

Only with respect to grandchildren, these by the civil law, even 
when alone, although they descend from various stocks, and are 
unequal in their numbere, will take the estate of their deceased 
grand&ther pei' stirpes, and not per capita ; as suppose a man 
should die, leaving grandchildren by three didereiit sons, already 
dead, to wit, three by one son, six by another, and twelve by an¬ 
other, each of these classes of grandchildren would take a third 
of die estate, widiout any regard to the inequality of tlic num¬ 
bers in each class. But as to this point in England, the courts 
in which distributions are cognizable will order the division of 
an estate in such case to be made per capita ; and this, partly 
from a moUve of equity, and partly from a consideration of the 
intent of the statute, which directs an equal and just distribution: 
and when the set mentions representation, it must be understood 
to refer to it, in those cases only, where representation is neces- 
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sary to prevent exclusion, but not to refer to it in those cases, 
where all the claimants are in equal degree, and therefore can 
take each in his own right. Harr, Just, adfinem. 

And if in the case of the succession of a father, who leaves 
behind him oile or more children, his widow should happen to 
be big with child, the child in the mother’s womb would be 
reckoned among the children of the deceased. And if the other 
children should proceed to a partJtion of the estate, it would be 
necessary to lay aside one share for the child that is to be bom, 
and to name a curator to it, who may take care of its interest; 
unless they should think it more convenient to delay the partition 
unto the birth of the child, either by reason of the uncertainty 
whether the child will be born alive or not, or because it may 
happen that tliere may be more children than one of tliis birth. 
1 Struk. Dorn, 624. 

liut tliis provision is rendered more effectual by the statute 
aforesaid, which requires that no distribution shall be made till 
after the expiration of one year from the intestate’s death, within 
which time such child or children will be born. 

[ 413 ] CHAPTER the SECOND. 

Of the succession of ascendents. 

“ WHEN the deceased leaves no descendents, if a father or 
** mother, or other ascendent survive him, we decree, that they 
“ shall be jjreterred to all collateral I'elations; except brothers 
or sisters, as shall be hereafter more particularly declared. 
“ And if divers ascendents are living, toe prefer those who are in 
“ the nearest degree, whether they are male or female, paternal or 
“ mitemal. And when several ascendents concur in the same de- 
“ gree, the inheritance of the deceased must be so divided, that the 
“ ascendents on the part of the father may receive, one half, and 
the ascendents on the part (f the mother the other half, without, 
regard to the number of persons on either side. But if the de- 
ceased leaves Irrothers or sisters of the whole blood, together with 
“ ascendents, these collnferals of the deceased shall be called with 
« the 7ieorcst ascendents; and ultliough the surviving parents ai’e 
a fatlier and mother, the inheritance must l)e so divided ac- 
cording to tlie number of persons, that each of the ascendents, 
and each of the brothers and sisters, may have an equal 
portion.” (n) 

(n) This Novel excludes the children of a deceased brother of the 
whole blood, when they concur with brothers and sisters and ascend> 
ents; but by Novel c. 1. they are admitted by represeutati^m 
to take the same share which their father would have takCii had he 
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^ a father or mother^ By the law of England, when a child 
dieth intestate, leaving the father is solely entitled to the 

whole personal estate of the intestate, exclusive of all others ; 
and anciently, that is, in the reign of king Henry the first, a sur¬ 
vivingor mother^ could'have taken even the real estate of 
their deceased child. But this law of succession was altered soon 
afterwards; for we find by Glanville, that in the time of king 
Henry tlie second, a father or mother could not have taken the 
real estate of their deceased children, the inheritance being then 
carried over to the collateral line. And it hath ever since been 
held as an inviolable maxim, that an inheritance cannot ascend. 
But this alteration in the law, made since the reign of king Henry 
the first, did not extend to personal estate; so that before the 
statute of the 1 Jac. 2. c. 17. if a child had died intestate, without 
a wife, child, or father, the moitter would have been entitled to 
the whole personal estate; but by that statute, every brother and 
sister, and their representatives, shall have an equal share w'ith 
her. Harr. Just. ibid. 

Or other ascendenf] Here it is manifest by tlie civil law, that 
ascendents, of whatever degree, shall l>e preferred before all col¬ 
laterals (except in the case of brothers and sisters as aforesaid). 
But hy HoU chief justice, in the case of Blackhorough and Davis, 
it was holdcn, that this is altered by the statute; which prefers 
the next of kin, though collaterals, before one, though lineal, that 
is more remote. 1 P. Will. 51. 

In the said case of Blackborougk and Davis, E. 13 W. Admi¬ 
nistration being granted to the grandmotlier, the aunt moved for a 
mandamus to have it granted to her, urging that the first admi¬ 
nistration was void, she being nearer in degree. But by Holt 
chief justice : In such case it is not void, but cmly voidable; and 
it is a matter properly contestible in the spiritual court. And if 
they are in cquiil d(^ee, the spiritual court hath election. And 
the grandmother is as near as the aunt, because the descent to 
either would be a mediate descent, the metlium of which is the 
father. But tlie court thought the advantage on the grandmother’s 
side, in this respect, that she stands in the riglit line. Afterwards 
the aunt moved for a mandamus to have distribution, being in 
equal d^ee. On the contrary, it was argued, that she was not 


lived. Both Novels require whole blood only in brothers and sisters 
of the deceased and their children, when they concur with ascendents, 
or with a brother and sister of the whole blood; but not in any other 
degree: and therefore civilians admit brothers and sisters of the h^f 
bloOd to take equally, and an uncle of the half blood to concur with 
one of the whole, and prefer him to the son of an uncle of the whole 
blood. P^innitis ad fnst. 3. 5. 4. Huber id. de Sw. ab IfUestato, 
Hande Deds. lib. 4. tbf. 2. 
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entitled to it» being not so near as tlie grandmother* for the 
grandmother stands in the place of the mother, and is in the 
second degree to the intestate; the aunts are the daughters of the 
erandmomer, and the daughters cannot be in equal degree with 
[ 415 ] 3ieir mother. And by/Tow chief justice: No mandamus ought 
to be in this case. And he said, as by the common law, father 
and mother were nearer than brother and sister, so grandfitdier 
and grandmother are nearer tlian uncle and aunt. And the 
grandmotlier in this case is the root of the kindred, whereas the 
aunt is only a branch. 1 Salk. 38. 251. Prec. Cha. 527. 
12 Mod. 623. 1 P. Will. 51. Ld. Paym. 684. 

So in the case of Woodroffe and Wickvoortk^ in the court tif 
chancery, T. 1719, it was clearly agreed, that if one dies intes¬ 
tate, leaving a grandmother and uncles and aunts; the grand¬ 
mother is entitled to the personal estate, in exclusion of the 
uncles and aunts. Prec. Cha, 527. 

If divers ascendents are living, we prefer those who are in the 
nearest degree, whether they arc male, or female, paternal- or ma¬ 
ternal] And conformable hereunto are the words of the statute, 
and in such case the distribution shall be made amongst the next 
of kindred who are in equal degree. So in tlie case of Moor and 
harkham, May 13, 1723, where the next of kindred to the in¬ 
testate w'ere a grandfather by the father^s side, and a grandmother 
by the motlier*s side; it was decreed, that they shall take in equal 
moieties, as being in equal degree; for though the grandfather by 
tlie father’s side may in some respects be more wortliy of blood, 
(as in case of the descent of lands); yet in this respect, dignity 
of blood is not material. 1 P. Will. 53. 

And when several ascendents cmcitr in the same degree, the in- 
heritance of the deceased mnst be so divided, that the ascendents on 
the part of the father may receive one half, and the ascendents on 
the part of the mother the other half, withmt regard to the nvmber 
of perstms on either side] By the custom of France (Mr. Domat 
tells us), in pui’suance of the rule patema patemis, matema nui- 
temis, the remotest ascendents arc preferretl to those that are 
nearer, with respect to the goods descended from their stock. 
And this, he says, seemeth to be more equitable and natural; and 
there seemeth even to be sometliing of a hardship in the contrary 
rule. 1 Strah. Honk. 639. 

And with us, in j*espect of the descent of lands, the rule 
holdcth, that lands which came by tlie father shall descend to the 
heirs on the part of the father, and the lands which came by the 
mother shall descend to the heirs on the part of the mother. But 
416 with respect to the distribution of personal estate, the statute 
requires an equal distribution amongst all siich ascendents as arc 
in equal degree. 

If the deceased leaves brothers and sisters — togitker with as- 
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these coUatisrals of the deceased s}wU he called with the 
nearest ascendents'] If it shouJd here be asked, whether die 
brother of an intestate would exclude tlie grandfather by die 
qivil law; the Novel appears at first sight to answer it very fully 
in the negative, by enacting, tlxat if the deceased leaves brothers 
and sisters, U^cther widi ascendents in the right line, these 
collaterals sliall be called with the nearest ascendents. And 
the generality of writers have understood this passage, ns ad¬ 
mitting ascendents and brothers to take jointly : yet a contraiy 
interpretation hath been given by some civilians, and for this, 
amongst other reasons, that as a benefit is hereby intended to 
the brodiers and sisters, this benefit to them wouhl be so iiuicli 
the less, as the ascendents arc farther distant from the person 
deceased, whereas on die contrary in reason it ought to be 
so much the more. As for example: suppose diere are two 
brothers, and a father and mother, in this case each brodier 
would receive a fourth part; but if there be no father or mother, 
it may liappen that there shall be four grandfathers and grand¬ 
mothers, and then cacli brodier would have but a sixth part; 
so there may be eight great grandfadicrs and great gnindinothers, 
in which case each brodier would receive but a tenth part; and 
so on.—But this question seems now to be settled in England, 
in consequence of three determinations; the first of wliicli was 
given in die exchequer, in the case of Pooh and fVilshaw, 

1708; the second, in Ae case of Norhury and Vicars^ before 
Fortescue, master of the rolls, M. 1749; and the-third was de¬ 
livered by the lord chancellor Hardwicke^ in the case of Evelyn 
and Evelyn, H. 1764. (1) Harr. Jmtin. etdfinem. 

Which case of Evelyn and Evelyn was this.—By the lord 
chancellor Hardwicke ; This case is between the grandllither 
and the bi’other of the deceased. It is insisted on the behalf of 
the grandfathei', that he is in equal degree of consanguinity with 
the brother of the deceased, and intitled to an equal share of 
his estate under the statute of disti'ibution. The statute says, 
that die ordinary (in case diere shall be no wife, childreu, or 
children's children) shall make a just mid equal distribution 
among the next of kindred to the dead person in equal degree, 
or legally representing their stocks pro sno cuiquejure, “ ac- [ 417 j 
“ cording to the laws in such cases, and the rules and liniit- 
“ ations hereafter set down.” Which limitation is only a par¬ 
ticular specification in what cases representation sliall be aU 
lowed j an<l there is nodung more expressed in the statute, than 
that the estate shall be distributed equally to every the next of 
kin to the intestete, who are in equal degree. 

This point has been already twice determiued in courts of 

(1)3 AM. 762. Amhl\9\. 
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^ui^. Fiist). in the case of Pooie and WiUhow; and i^er*^ 
wMrds in the case of Norhury and Vicart. 

But it has been insisted on for the granckatlier, that boUt 
these decrees are erroneous^ and that according to the coin*r 
putation of the civil law, the grandfather and brother are in 
equal degree, and consequently are equally iiititled. 

And 1 do agree, that in this case the computation of d^rees 
ought to be according to the rules of tlie dvil law ; and that 
those of the common law are only to be regarded in matrimonial 
cases. Notwithstanding which I shall adhere to the determin¬ 
ation of die case of Pooh and WUskaw. 1 have seen the lend 
chief baron War^s^ and Mr. baron P^ic^s reports of tliis case, 
and also diat Mr./)t>dlc^ (afterwards chief baron). The last 
of which, though but short, is the clearest of the three. It was 
a bill brought by the grandmother, for a share of her grand¬ 
son’s estate equally with his brotlier. And it was insisted on for 
her, that she was in equal degree of consanguinity, and equally 
iutitled. But the reporter says, “All the court contrary j and 
“ there has been no such usage since the making of the statute.” 
And I know of none since; though it is eighty-diree years since 
that statute was nlade. The subsequent decree at the rolls was 
<»nformab}e to this. And tlierefoi’e 1 shall not attempt to over¬ 
throw these determinations. 

• But if this was res integral I think there are strong grounds, 
both from the common and civil law, to prefer the brother to 
die gi’andfttther. The words in die statute “ pro sui cuiguejure, 
according to the laws in such cases,” refer to certain precedent 
rules and methods of expounding the law. 

The civil law is no part of die laws of England, any further 
than it has been received here in certain cases. In descent of 
lands there is but one degree between brodier and brother. See 
lord chid'justice IlaJ£s argument in the case of CoUingwood and 
Pace, 1 VerUr. 423. who says, diat according to the computation 
erf* degrees according to the laws of England, brother and 
C. 418 ] brother makes one degrce. And the brother is distant from his 
brodier and sister in the first degree of consanguinity. And he 
adds, that though the brother is by the civil law in the second 
degree from the brother, yet they say, in collaterals mtUus eM. 
proximiorfratre, ideoqiie in collateralibus mdkis estprimus gradus, 
sed secundus obtinet vivem prinii. In die case of BladdKtrough 
and Davis, IP. IViU. 50. the lord chief justice HoU delivered 
the opinion of the court, and said Uiat the laws of England, and 
not any foreign law, ouglit to govern in this case ; and he dted 
the Saxon laws and others to the point then in question, which 
^as concerning a personal estate. 

What I have said would, I' think, alone be sufficient to sup¬ 
port the determination in the case of Poofe and ff^t/sbaw; as it 
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fthews, that the construction of the statute ought io be accoinI*» 
ing to the law of England. But I further think, that according 
t6 the Roman kw alone, there would be suffident ground to 
support the resolution. How the matter of succession of col¬ 
laterals stood upon the law of the twelve tabl^, and what alter¬ 
ation it received by tlie constitution of the emperor Claudius, 
and the senatus^onsultum Tertullanum made in the time of the 
Cmpcror Antoninus Pius, the adopted son of Adrian, so os to 
let in the mother who was before excluded, may be seen at kige 
in Vinnius's Commentary on the InstUutes,* By the text itself of 
the it appears, that the grandmother was not to take 

as well as the motlier. The words are Postea aiUem senatuS’^ 
consiUto TerttUliano, quod divi Adriani temporihus factum est^ 
plmissime de tristi swcessione matris non etiam avke de/erendurHi 
cautum est.. See Vinnius^s comment on tliis passage, page 543, 
who shews that it was in the time of Antoninus Pius. But Sci- 
iteiccius’s SyntOffmai lib. iii. tit. 3. examines all tlie argumenf^ 
and inclines to Justinian’s opinion. By the Code;]', the sister is 
preferred with the grandmother or grandfather. 

But the whole has been altered by tlie Novels of Justinian.— 
It has been said, that the Novels were never received in the 
western empire. But this is not so in the generality in which 
it was kid down. For they have been received in all countries 
where the civil kw lias been received, as much as other parts 
of that law j which has never, since the declension of tlie western 
empire, been taken for the absolute rule of law in any nation. 
All the aimmentators of tlie civil law consider the Novels as 
part of the Roman law. They call them ^ws novissimum. Vin- 
nius, in his Commentary on the Institutes^, has a dissertation 
which he calls ratio euccedendi ab intestatoexjnrcnovhsiim. Now 
by the 118th Novel, tlic brothers are let in to take an equal 
share with the father and mother. It is true that Mr. l^omat 
is of another opinion. \\ But Voet maintains the former opinion 
with great clearness: Illud non xntis expeditum est, &c.f In 
this passage Mr. Voet shews, tliat the emperor in the above 
cited Novel has emphatically said,/rcrfres et sorores cum proximis 
yradu ascendentibus vocari ; whidi mention of the next in degree 
Would be entirely superfluous, if it was not intended to denote 


(•) Ub, iii. Ht. 2. par. 3. (f) Ldt. iii. Ht. 3. par. 2. 

) Lib. vi. tit. 58. 1. 9. 
f O 4to edition at Iieyden, 1726. p. 554. 

(])) Folio edition at Paris, 1713, vol.\. part9A. Ixxdt^di. 2d. 
aecl. l.paragT. 7th. Or Strxihan'z Translation, 2d edition, pagt 639. 

(f) Hague edition, 1731, w/. i. bookS^. tU. 17. paragr.\%. 
page 587. 
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thcwe who are in the first ascending d^ree (o); since it is a 
certain rule of law, that there is no repres^tation in the <|i$- 
cending line. He afterwards shews what absurdities follow, by 
letting in remoter persons in the ascending line to shai'e with 
the brothers; since the more remote they were, the nsore in 
number they might be, and consequently would carry away a 
great share from the brothers, as the estate is to be divided uito 
as many portions as tliere are persons. He then argues from 
the words of tlie Novel, which says, that the brothers shall be 
called to succeed equally with the ascendents in the next degree. 
{See the critique on these words, in Domat before cited )—Si 
aut paiei' ant mater fuerint. Whence it follows, that they are 
not to come in promiscuously witli all ascendents, but Si pater 
out mater fuerint. And be gives some additional reasons to 
support his opinion. Si aut pater " these are the words ol 
the Novel as cited by Voet; but in the Novel itself it is Si et 
[ 420 3 pater {ei k«i isretJijp ij enjerav). Upon which Mr. Domat 

argues tliat the words si ef, being translated from the Greek, 
signify et si. However Mr. Voefs general reasoning may be 
preferred to l^kmaJCs^ it is not fair in him to alter the woms of 
the Novel, on purpose to favour his own interpretation; wheji 
he could not but know, that a contrary one lias been founded on 

the words os thev stand In die Novel. 

_ • 

The lord chief justice Hale in the place above cited {1 Ventr, 
423.) says, tliat the brother is the first degree in collaterals. 
And the text of the Institute * says, superior ijniiiew et inferior 
eognatio a primo gradu incipit; at ea gum traujii'erso numeratur^ 
a secundo. 

ViuniuSf who is a veiy acute commentator, in tlie ratio suc- 
eedendi ex jure noeissimo above cite<l, has an argument to prove, 
that die right of succeeding is not always according to the proxi 
mity of d^'ees. In which (p. 556.) are the words, CmKlvdo 
igitur jieri posse, utaliquiy pari gradu constituUjure proximitatis, 
soli succedant, exclusis Us gui eodem gradu a^tt ctiam. propinquiore 
sunt, si iUormn jus sit poHus, This shows, that one person may 
be preferred to another in equal d^ree si ejusjus sit potius. 

In the present case —~ Ipsa viilitas,justi props mater U aqiii, 
inclines to the preferring the brother to tlie grandfather; since 
diere is in young persons a natural spes accrescendi. This alone 

(o) But upon these wiirds Huber has observed, that those may be 
said to be “ next in degree whom none precede}** from whence he 
argues, that though die grandfather is excluded when the father and 
brothers concur; yet when the father is out of the way the grand¬ 
father becomes next indegree, and ought to succeed with the brothers. 
The truth is, Uiat on this iMiint civilians are dividefl. See Hub, ad 
InsL lib. iii. de Sueixss. ub InteH. secundum Ncv. 118. 9 9. 

(*) Book iii. tit. 6 tb, part ist. 
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indetxl would not be sufficient to ground a determination upon; 
bat joined to other reasons, it its weight. And since not 
only the reasons are on this side the question, but the deter- 
minations have been that way, and to overthrow tliem would 
tend to introduce inconveniencics, as it might disturb distributions 
already made, which is an argument of the greatest weight in the 
law, I shall determine this point in favour of the brothel', to the 
exclusion of the grandfather. 
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CHAPTER THE THIRD. 

Of the Succession of Collaterals. 

“ IF a person leaves neitlier descendents nor ascendents at 
“ the time of his death, we first call his brothers and sisters of 
“ the v'/tole bloody whom we have also called to inherit with the 
“ fathers of deceased persons. And when there are no brothers [ 421 3 
of the whole blood with the deceased, we call those, who are 
“ either by the same father only, or by the same mother. And 
if the deceased leaves brothers, and also n^hews by a deceased 
“ brother or sister; those nephews sliall be called to succeed 
with their uncles and aunts of the whole blood to the deceased : 

“ but however numerous those nephews are, they shall be intitled 
only to that share, which their parent would have taken if alive. 

“ From whence it follows that if a man dies, and is siurived by 
“ the children of a deceased brother of the whole blood, and also 
“ by brothers of the half blood, then his nephews (that is, the 
*'■ children of his brother by the whole blood) are to be preferred 
“ to their uncles and aunts; for ultliough such nephews are 
“ tliemselves in the third degree, yet they are preferretl, as their 
“ parent woul<l have Ixjen if living. And on tlie contrary, if a 
“ man dies, and is survived by a brother of tlie whole blood, and 
“ by children of a brother of the half blood deceased, these 
“ nephews are exduded, as their father would have been, if he 
“ had lived. But among collaterals, we allow the privilege of 
representation to the sons and daughters of brothers and sis- 
^ ters, and no farther; and we grant it only to brothers and 
sisters' childrai, when they concur with their uncles or aunts, 
paternal or maternal: for when descendents are called to 
“ inherit, we by no means permit the children of a deceased 
** brother or sister to share in the succession ; although the 
“ father or mother was of the whole blood with the deceased 
“ brother. But we have so far allowed the right of represent- 
“ ation to brothers' and sisters’ children, that being only in the 
third degree, they are called to inherit with those who are in 
<< the second: And this is evident, because brothers’ and iters’ 

** children arc preferred to the uncles and aunts of the deceased, 
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patenial as well asr maternaJ; although they are all in the 
^lird d^ree of cc^ation.— But if a deceased person ieares 
** neither brothers nor sisters, nor brothers* nor sisters* children; 

we then call all the other collaterals, according to the prero- 
“ gative of their respective degrees, preferring the nearer to the 
“ more remote: and if several are found in tlie same degree, 
“ the inheritance must be divided according to the number of 
“ persons, and this manner of dividing an inheritance is called 
■“ a division in capita?* Harr, Justin, ad jinem. 

Of the whole hloodl We must here observe, in relation to the 
distinction between the whole blood and tfle half blood, that the 
law of England is different in this particular, according as the 
succession regards lands of inheritance, or personal estate. In 
the case of inheritances, the whole bloocl is always preferred, and 
the half blood is no blood inheritable by descent. In succesrion 
to personal estate, the law hath been more uncertain \ inasmuch 
as the statute takes no notice of this distinction between the whole 
blood and the half blood, but directs tlie distribution to be made 
amongst the next of kindred in equal degree to the intestate. 
But being certain that brothers and sisters of the half blood are 
in the same degree with brothers and sisters of the whole blood, 
it hath been the general opinion, that according to the said 
statute, brothers and sisters of the half blood are entitled to an 
equal share of the intcstate*s estate with the brothers and sisters 
of the whole blood (2), although there are several precedents of 
judgments given, since the statute, allowing the lialf blood to 
have but an half share. But the law in this particular is now 
become fixed and certain, ever since the decree of the house of 
lords, in the case of Watts and Crooke; upon an appeal from a 
decree in chancery^ which had been given in favour of the half 
blood, and wliich was affirmed by tlie house of lords. 1 Strah, 
Domat. 658, 

^ And this shall extend to a posthumous brother of the half blood. 

And lord Hardwiche said, he could not distinguish this from the 
case of a child in ventre sa %nerc. If indeed it were to go to 
children bom at any distance of time, so as to cause an incon* 
venience by suspending the distribution, or to cause a taking 
back again, it might be an objection. But that cannot happen, 
t 423 3 because tlie child must be in rerum natura at the death of the 
intestate brotlier whose estate is in question; but at the utmost 
It cannot be carried beyond the year, in wliich a distribution is 
to be made. Burnet Man, Nov. 16, 1748, I Fes, 156, 

(2) Smiths, Tracy f 1676. 1 209, J Ventr. 316. ^ Lev. 173. 

1 Vem. t-S?. cited. Crook v. Wgatt, 2 Vem, 124. 2 Freem, 112. 
9 VerUr. 317. Show P. C. 108. S. P.' 



If Ike deceased leaves brotiters and also nepktws’\ In the case ol* 

Walsk and Walshs M. 1695. A man had three brothers; one of 
tbem died, leaving three children; another died, leaving two; and 
the third died, leaving five children: after which he hirasdf died 
intestate. It was resolved, that distribution should be per capita^ 
and not per stirpes; and that all the children should have equal t 
because none of them take by way of repr^ntation, but all as 
next of kindred in equal degree. Prec. Cha. 54. (/>) 

So in the case of Janson and Bury, H. 1723. Lord chief 
baron Bury had several brothers and sisters, some of the half, 
and some of the whole blood, who ull died in his lifetime, all 
leaving several children. And now upon a bill exhibited for the 
distribution of his estate, it was decreed by the whole court of 
exchequer, that the distribution should be per capita, and not 
per stirpes; for now they do not take by representation, but as 
next of kin to the intestate. But if one of the brothers or sisters 
of the chief baron had survived him, the children of the rest must 
have taken oidy by representation, that is to say, per stirpes. 

And the ciise in this court, between Wall and Theedham, was 
cited, which was on June 28, 1711. Dr. Wall die intestate had 
two sisters ; Susanna, of the half blood, who left Samuel; £liza^ 
beth, of the whole blood, wlio left John, Mary, and Dorotliy, 

Both the sisters died in the lifetime of Dr. Wall. His wife, as 
administratrix, preferred a bill for direction in the distribution; 
and the court decreed one moiety of the intestate’s estate to the 
wife, and the other moiety to be divided into four parts, one part [ 424 ] 
for the issue of Susanna, and three for the issue of Llizabeth. 

And no distinction was mode between the wliolc and the lialf 
blood. Bunb. 159. 

And so much for the 118th Novel of Justinian. We now 
proceed with the explanation of the other parts of die statute of 
distribution, and of the other statutes consequent diereupon. 

Nb representatives aduiitted amorig collaterals, after brother^ and [No repn- 
sistera* children] In the case oi Maw and Harding, T. 1691; 

The quesdon was. Whether die words of the statute are to be Steraft I 
intended of brothers and sisters to the intestate; or whether, 
when distribution falls out amongst brodiers and sisters, though 
remote relations to the intestate, representation shall be admitted 


(jf) And herewith tlie best civilians agree, Si soli sent fratrumjilii, 
nonparentes non fraires, succedunt in ccgpita. Cujac, ad Non. 118.; et 
de Peud. 2. 11. For as Vinnius has observed in his Selectee Juris 
Queestiones, lib. ii. c. 30. the right of representation is a fiction of law, 
which is introduced in order that the proximity of the surviving bro¬ 
ther or sister may not exclude their nephews or nieces. But in this 
case such a fiction is unnecessary, as all the claimants are in an i^ual 
degree of proximity to the deceased. 
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amon«t them? ^d.the court held, that the reiHresentatioii 
should be only between the brothers and sisters to the intestate. 
2 Vem, 233. iPre. Ch. 28. S. C.] (3) 

In the case of Pett and Petty T. 1700. The persons claiming 
distribution were a decea^ brother’s daughter, and the grand" 
children of another deceased brother. And it was held by the 
court, that the deceased brother’s daughter only was intitled ; 
and diat a deceased brother’s or sister’s grwdchildren shall not 
come in with a deceased brother’s or sister’s cluldrcn. 1 P. Will, 
25. 1 ScAk. 250. [1 hord Paym. 574. S. C.] 

So in the case of Bozvers and lAttlevJood, M. 1719. A man 
died intestate, leaving no wife or child, brother or sister, but his 
next of kin were an uncle by his mother’s si<le, and a deceased 
aunt’s child. The latter brought a bill against tlie uncle for a 
share of the intestate’s estate. To which the defendant demurred; 
and tlie demuirer was allowed. And the lord chancellor said, 
that the case of Pett and Pett w'as in point, an<l that what had 
been urged in regard to the liardship of tlie case, was nothing; 
for so it may seem liard, that if an intestate leaves a deceas^ 
brother’s only son, and ten cliildren of a deceased half sister, the 
ten children sliall take ten parts in eleven witli the son of the 
deceased brother, and yet the law is so, liecause they all take 
per capitOy and not by w'ay of representation. 1 P. WiU. 594. 

A granddaughter of the sister, and a daugliter of the intestate’s 
aunt, are in equal ilegree. (4) In ease, there he no ehildy then to the 
next of kindred in eqnal dsgree^ In the case of Dnrand and 
Prestivoody June 30, 1738. The intestate left two aunts, and a 
nephew and a niece (children of a brother deceased). By the lord 
chancellor Hardwicke; the surplus must be divided into lour 
parts equally amongst them, they being all in equal degi^ee, anti 
[ 425 ] therefore the children do not take pei' stirpemy but per capita; 

but if the father of the nieces liad lieen living, he would have 
mken the whole. 1 Atk, 455. (q) 


(3) Where an intestate left an uncle and a deceased uncle’s son, 
the court inclined to think that the nephew was intitled equally with 
the surviving uncle, but took time to consider of it. Beeton v. Darhinff, 



4) Thomas v. Kettrickey 1 Ves. 333. 


1<P A difference is observable here between this provision of the 
statute of Charles 2. according to the interpretation here put upon it, 
and the Novel of which in the third chapter prefers brothers’ 

and sisters’ children, to the'uncles and aunts of the deceased, by re¬ 
presentation, for both descriptions of persons are in the third degree, 
l^ord Hardwicke observed, in Stanley v. Stanl*^/, irfray 429. n. that 
the statute of distributions is inaccurately penned; and in this case it 
seems to have overlooked the doctrine of representation In brothers' 
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Ti»at m. tuck dUiribvtion of the poods <f any person dping in- 
testate be made tUlafier one year] Bat Uierij^t to the distiibu' 
live siiare vests immediately on the intestate’s death. A.s in the 
case of Gnce and Grice, H. 1708. Where a person intided to 
a distributoiy shore of nn intestate’s estate, died ..within a year 
after tJie intestate, it was decreed, that altltongh by die statute no 
distribution is to be mode within a year, yet. the share of die 
deceased person is an interest vested, transmissible to his execu¬ 
tors or administi'ators : for in this sense the statute makes a will 
for the intestote, and it is as if a legacy was bequeathed, payable 
a year hence: which would plainly be an interest vested presently. 

Nay, where one died without wife or issue, and intestate, leaving a 
fatlier, who also died before taking out administration, or altering 
the pr<q>erty of the estate; yet by the statute the right to the 
intestate’s pei'sonal estate vested in the father, and consequently 
lielongcd to his executoi’s or administrators, and not to the next 
of kill to the first int^tate, who in this cose happened to be a 
different person. 3 P, Wifi. 49. 

Uuehmid may demand and have administration] By diis ex¬ 
planatory act of the 29 C. 2. the right of husbands is saved, of' 
administering to their wives rights, credits, and other personal 
estates. — In the case of Cary and 'I'aylor, M. 1693. T^te wife 
intitled by tlie statute of distribution, died before any distribution 
was made, and the husband died soon after witliont taking ad¬ 
ministration to his wile: It was decreed, tlmt tlie wife’s sliare 
sliould go to the luisband’s administrator, and not to tlie admi¬ 
nistrator of the W'ife. 2 Vem. 302. (r) 

M. 1718. S/piihb and Wynne. A wife intitle<l by the dealli of [ 1-26 j 
her sister, to a personal esUite consisting of things in action, <lied; 
her husband married again, and died intestate, without having 
taken administration to his first wife. The second wife took out 
administration to him, and also to the first wife of the goods not 
administered by the husband. And it was decreed that the first 
wife’s share of her sister’s personal estate should go to tlie ad¬ 
ministratrix of the husband. And the lord chancellor Couper 
said, that the exception in the statute of the 29 C. 2. dotli not 
confine it to the life of tlic busliand, or to the circumstance of 
his having reduced any part of the wife’s personal estate into 


children, although that statute and the 1 Ja, 2.c. 17. admit of it where 
the children of a brother of the deceased concur with their uncles, in 
exclusion of the uncles and aunts of the deceased, and where they 
concur with the deceased's wife and mother. [And see Lloj/d v. 
Tench, 2 Ves. 213. Page v. Cook, id. 214. cited. Walsh v. Walsh. 
Prt. Ch. 54. Davers v. Dews. 3 P. Wins. 50. Stanley v. Stonley, 
\ Aik. 456.] 

(r) Pide supra, Administrafion. 5. 
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po 6 sessi<»i, but provides that na part of her estate shall be dis- 
tnbuted apiong her relations after he;^. 1 P. WiU* STS. 

Jlf. ITlo. iUtri V, Bees or Reeves, - A wife died possessed of 
things in action. The husband surMved, and died without taking 
out letters of . adminisl^ation to his wife. After which the next 
of kin to die wife admmist^red to her. And the lord chancellor 
Maccle^eld lield-^at the wife’s administrator was but a tihistee 
for the executor of the husband. And he said, that this 
clause in the act was made in favour of the husband* and 
not to his prejudice; so that it was intended by the parlia- 
ment, that the husband should be within the statute of distribu¬ 
tion so as to take the wife’s things in action os to his b^ieiit, but 
should not be within the same as# to his prejudice; for were the 
oonstniction to be otherwise* the husband of the wife intestate 
would be in a worse case than the next of kin* though ever so 
remote* which was not the intent of the statute. 1 P. Will. S81. (4) 
And the reporter adds, that Mr. Vernon cited the case of Lady 
Aiscough, wherein he said* lord Cou^per's opinion was the same 
with the lord Macclesfiele^Hf that the wife’s things in action did 
vest in the husband by the statut^;.«f distribution; so tliat since 
this resolution, the right of administration follows the right of the 
estate, and ought, in case of the husband’s^ath after the wife, 
to be granted to the next of kin to the lu^band, iu'the same 
manner as it is granted to a residuary legatee. (^) 

Fpr if a husband survive his wife, all interests vested in her 
belong to him; and although he dies without getting them in* 
or taking out administration to her, 3 'et they b^ng to hts repre¬ 
sentatives, and not to her’s. 2 Abr. Eq. Cas, 424. 

So in tlie ciise of Humphreys and BuUen^ T. 1737. The wife 
f 427 ] had a legacy left her by her husband; and after marrietl a 
second husband, and died. Her second husband took out ad¬ 
ministration to her, but died before he received the legacy. His 
next of kin took out administration to him, and received the 
legacy. Another person took out administration to the wife of 
the goods not administered, and brought a bill a^iinst the hus¬ 
band’s administrator to repay the money. The question was, 
whether it belonged to the plaintiff in that right, or to die 4 e- 
fendant as representative of the husband. The lord chancellor 
Hardwicke thought it so clear for the defendant, that he would 
not sufftir it to be argued. . He said, This is a plain case, 
taking it as it stood on the old statutes of administration, for 
thereby the husband was intitled to administration if he survived 
hk wife. And as it stood on these statutes, nobody could call 
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him to an,ia»count for the effects for die party ti?as to administer 
for the go^ of the soul, but not to make distribution But by 
-.^he 22 & 23 C.%, c. 10. administrators are Hablt^o make ilistri-- 
uiition, one-third to the wile of the intestate, and so on. Yet 
upon the penning of diat statute, though-'do nothte was tdeen of 
the husband Wiang administrator of his wife, it was held not to be 
within die act; for no pei'soii could be in equal degree to the 
wife with die husband, and so lie was not subject to the statute 
of distiibution. Which matter is explained by the 29 C, 2. c. 3. 

§ 25., wiiich saj-s, the husbantl may demand admiiiistrution of his 
deceased wife’s personal estate, and recover and enjoy the same, 
as he might have done before that act, which was (licfore that 
act) as his own property. And if before the statute of distribu¬ 
tion, the husband had died before he had called in the effects of 
his wife, and any other person had taken out administration to 
the wife, he woidd have been a tinistee for tlie husband. So in 
the case of Cart and Jteeves in lord Macclesfield’s time, it was 
held that mi administrator dv bonis non of tlje wife wjis a trustee 
for the representative of tlic husband. Therefore, though in 
point of law the plaintiff may be representative of the wife, yet 
he is onl\' a trustee for the next of kin to the husband; and then 
the plaintiff, by bringing this bill against the person for whom he 
is intrusted, has be^ gnilty of a breach of trust; so his bill must 
be dismissed with costs. 2 Abr. Cas,.Eq. 445. 

Shall die vUesUUe without wife or child, in the lifeime (fifu 
mother^ Before this statute of the 1 J, 2. c. 17. If one died [ 42S ] 
without wife cm* child, his mother had all, and his sisters and 
brothers notliing; as tlie father surviving hath all at this day. 

And the reason of making this statute was, because tlie mother 
migiit marry, and carry all away to anodicr husband. 1 Salk.2o\. 

But if there be no brother or sister, or representative of brother 
or sister, then it is out of the statute, and the mother shall have 
the whole, as she had lieforc the making of it. As in the case 
otJaehson and Proudvhome, T. 2 G. The son died intestate with¬ 
out father, brother, or sister; his mother living. She makes her 
will, and therein makes an executor and residuary legatee ; and 
dies witliiii a week after her son, and without having taken ad¬ 
ministration to him. The brother of the mother takes out 
administration to the son, as his uncle and next friend. Tfic 
mother’s executor brings a bill against the uncle, wlio was the 
son’s administrator, to have an acxxiunt of the personal estate of 
the son in right of his testatrix, who was intitled to it by die 
statute of distribution. Lord chancellm* Cotoper said, that the 
administrator of the son is only trustee for the next of kin to the 
intestate who are Intided to a distribution by the statute, and that 
in tliis case was the mother, the son dying without father, brother, 
or sister; and it is an interest vested in the mo*hrr, though she 

VdL..iv. r. o 
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iJitd^are- admraisttadpu taken to the soiti and ^alj go. to 
hep executoi^ and residuary, legatee: ^d decreed accordingly. 
Viner^ Ex€CUt,\Z. 12.) 1. , - 

Without wife or T. }2 G, 2, [1726], Keiboay and Keil~ 
way. ll>.,,Keil>iray died^ntestate possessed of a considerable per¬ 
sonal estate, and without issue^ leavi^ a wife and several brouters 
and ^ters, aiul hiaiuolher living. Tiie wile under the statute of 
C. 2. takes a moie^; and a question arising upon the statute of 
J. 2, how the other moiety should be distributed, whether the 
mother should have the whole, or only a distributive ^re with 
the brothers and sisters, a bill was brought in ordei* to have the 
opinion of the court. Upon hearing, the lord chancellor Kitig was 
dearly of opinion, and decreed, that the mother should have no 
more than a share of the other moiety with the brotlieis and 
sisters of tlie intestate j Sov tlie imiptt>f tlie statute was, to put the 
mother (who before stood upon the same footing with the father) 
in the some state and condition only witli these collaterals; so 
tliat whenever slic is intitled, they shall have an equal share with 
her. jStr. 710. [2 P. Wms. 344. GiU). Eg. R. 189.] 

May 14,1739, Stanley and Stanley. Hoby Stanley died in¬ 
testate, leaving a wife and a mother living, and cliudren of a 
brother deceased. These children, as representatives of tlieir 
father, bring a bill to have one half of the moiety of tlie intestate’s 
estate; tlie wife being intitled to the other moiety, and the motlier 
(as they insisted) to have only an equal share with them. It is 
true, in tliis case there is a wife left; but the intent of the act was 
to put the intestate’s brotliers and sisters, and their representa¬ 
tives, in the sjiine light and condition widi the mother; so tliat 
whenever tlie motlier was intitled, tlie brothel's and sisters, and 
their representatives {per sliipes) were to have an equal share 
with her; and cited the case oiKeilway oxiiS. Keilumyt which is 
exactly the same with the present, except that in the present case 
tlie intestate had no brother or sister living at his dcatli, which is 
not materia], in regard that tlie children of tlic brother take by 
way of representation. For tlie motlier, who claimed the whole 
moiety, it was insisted, that tliese statutes are to receive a favour¬ 
able instruction, to exclude representatives in a remote degree, 
in. respect of collaterals; and the words in the statute ofJus^s 
.are in the conjunctive, and require a brotlier or sister to be 
esse, as well as representatives of brothei-s and sisters, to make a 
case within this statute. It has been determined, in the of 
Waish and Walsh, that when the intestate leaves brothers’ pr sisters’ 
children, and no brotlier or oister, such children take per capita, 
as next of kin, and not by representation; and, in the case of 

I>urant and Presttcood, that the conduction of tlte.sdute-'was 
the san^e, if a man died leaving aunts and nicces; and no brother 
or sister, such aunts ajid ni^s would all takeprr t npita, and 
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the «icCes could not take pe>* stirpes t ^ tlie father of the 

nieces had been living, he would have hiken the i#hble. And 
from thence it was argued, that as there was no brother or sister 
of the intestate living, If the plaintiffs in this case took any thing, 
it most be necessarih" percapiUL^ and not'by representation j that 
when brothers' children take per capita^ they must necessarily take 
as next of kin, because as they are not in equal degree with the 
intestate's mother, they ‘could not otherwise take at all. And it 
was further argued, that if they were intitled by representation, 
it might be carried to the fourth or fifth generation, lot there is 
nothing to restrain it in this act, as there is in the statute of dis¬ 
tribution ; which would create great confusion and fractions in 
the estates of intestates. — By the lord chancellor Hardwicke ; [ 430 ] 
There are two questions in this case; firet, whether the plain- 
tiflfe, who arc children of the intestate's bother, shall share with 
the mother of the intestate, there being a wife of the said intestate. 

Secondly, supposing they may, notwithstanding that there is a 
wife, whether they can come in, in respect that tliere is no hrother 
or sister of the intestate living. As to tlie first, it is directly within 
the case o? Keilway imA Keilway; and 1 am satisfied with tlie 
reason of that case. It depends upon the construction of the 
proviso in the statute of James, which is very incorrectly penned, 
and so is the statute of distribution; and therefore a construction 
is to be made upon the second statute, according to the intent and 
meaning of the legislature. Upon the statute of distribution, the 
descending line excluded all collaterals, and afterwards went to the 
next of kin, so that the father or mother would take all; there¬ 
fore the subsequent statute intended, tliat the mother should have 
a provision only equal with the brother or sister of the intestate. 

As to the second question, it is a new one; for the intestate has 
left no brother or sister, for the motlier to collate («), or share 
equally with. The case of Walsh and Wabh is grounded upon 
the statute of Cliarles. The words of that act do suppose, that 
there must be some persons to take in their own right, and others 
in right of representation; but the statirte of James is of a different 
kind, and lets in another person. Here is a mother takes an 
original share in her own right, and the brothers’ and sisters' chil¬ 
dren take as if the brother and sister were living; for the wortl 
andi immediately preceding the words Me must be 

construed in the disjunctive. As to the objection, that such re¬ 
presentation might be carried to several generations, I think that 
consequence doth not follow; for the proviso in the smtiite of 
James is to be incorporated into the Statute of Charles, which 
expressly says, that reprcsentatic^ ^all not be carried 'b^ond 
brothers' aiid sisters* children ': and this is agreeable to the' riSe 

(s) Qufrre, If not meant, to ronnirwith 7 
<. ti 3 



laid down by lord Hale, tliat statutes made pari materia shall 
; construed into one another. I think the statute of James intendeid 

■ to let in the rule of the civil law, which contained three lines, 

‘ ascending, descending, and collateral; tlie descending line.abso- 

; lutcly excluded all odiers; the ascending excluded all coUalferals, 

[ 431 ] except brothers and sistei*s, and they took alike. Ilis lordship 
dierefore ordered the residue of the intestate’s estate, after satis¬ 
faction of debts, to be,divided into four equal parts; two-fourth 
parts thereof to go to the widow, wie fourth to tlie mother, and 
one fourih to the brother’s children. 1 Atkyns, 458. 

Mvop brother and sister'] .Jan. 21', 1740, Wallis and 
James Wallis died intestate; and at his ileath left issue Tpweis 
Wallis, his only child, an infant, who died within a week aftei* 
his *father; and his wife then ensient of a daughter. A bill was 
brought l)y the daughter for a moiety of tlie pei'sonal estate of 
Towel’S Wallis, he having died without wife or child in the life¬ 
time of his mother. A cross bill was filed by the mother, praying 
that the whole personal estate of Towere Wallis might be de¬ 
creed unto her. At the hearing of this cause, lord chancellor 
Hardwicke thought it was a matter of some difficulty, and 
directed it to stand over till he had consulted with the civilians 
Ujpon it; and now delivered his opinion : Tliat the daughter born 
alter tlic death of her brother, w'.'is intitled to a moiety of his 
personal estate. Tliis is a question which depends upon the 
statute 1J. 2. c. 17. If the sister had happened to. have been 
born before the death of her brollier, without doubt she would 
have been intitled to a share of her brother’-s pei’sonal estate 
equally witli her motlier. The only doubt is, initsmuch as she 
was a posthumous sister, and born after the death of lier brother. 
But that circumstance, I am of opinion, will make no difference. 
It was admitted by the counsel for the defendant, that upon the 
statute of Cha. 2. a posthumous child shall liave the benefit of a 
share of the personal estate of his father, equally witli the other 
children: for this is agreeable to the intent of that statute, and to 
that debt of nature which parents owe to their children. Nor 
can any inconvenience arise from tliis; because die event of there 
beinff such children must happen in nine months at farthest. 
But it was objected, that in collateral successions ab intestato, as 
between brodiers and sisters, uncles and nephews, there is no 
sucli debt of nature: that the distributory snare must vest in 
the party at the time of the death of the intestate, or not at all; 
and that great inconveniences must follow from a different deter¬ 
mination, and that the vesting migl)^ be postponed and broken 
in upon, and varied by a subsequent event And in order to 
specify an inconvenience this sort (hat might liappi-n, the .case 
of the half blood has been put, that they are equalfy intitled to a 
distributory share with ti.*' whole blootl; that a mother might 



rtiarry a second huslrand* and by that meaiis there may he more 
brothers and listers born at great distances of time, and therefore 
the distribution of the party’s estate might perpetually vary. As 
to the fiwt of these objections, that there is no debt of nature in 
collateral successions, that is a circumstance of no weight; for 
in the case of lineal successions, where that objection has been 
niiule use of as an a'rgiinieiit for giving a share to tlie posthumous 
child, that has been only an additional corroboratory reason, and 
the primarj' reason has been the intention of the statute to pre¬ 
serve the estate of the father among his own children. As to 
the second objection, that the estate must vest immediately upon 
the death of the intestate; it is true that this is generally laid 
down in 1 f ern. 403. and 2 Vern, 274.: but this objection is of 
equal weight in the case of lineal successions a!) hiiestato, as it is 
in collateral successions; yet there it lias never been allowed : 
and this appears by the opinion of lord liaymmd, 2 P, IVW. 446. 
Edwards and Erecnian. As lo the third objection, that according 
to tills doctrine, a posthumous brother or sister of Uic half blooc 
would be able to take, which would introduce many inconvcr- 
nienecs; it is very true, that on the statute of Charles the second, 
the half blood shall take equally with the whole; for that was 
finally settled in S}mver*s Parliamentary CnseSf 108., wliere all tlie 
learning on this head is collected together; but 1 do not find, 
that it was ever determined on this statute of James the second, 
that a brother of the half blood should take as represeutalive of 
his brother deceased. In the case of Watts and Cawton^ this 
point was argued, and many probable reasons given for Uiat side 
of the question ; but there was no determination, and therefore I 
will leave this point unprejudiced till it shall arise. The principal 
reason upon which 1 found my opinion in the present case is, that 
the posthumous sister was in ventre sa were at the death of lier 
brother, and consequently was a person in rernm nntura. U]X)n 
this ground it is, that by the rules of the comnioii and civil law', 
she is capable of mkiog in succession. Hy the rules of tlie com¬ 
mon law, an ensient of this kind may be vouched in a common 
recovery; and in Ijebalf of such an ensient, a bill may be brought, 
and an injunction granted to stay waste. So in tlie construction 
of wills and uses, an inlant of this sort is capable of taking; lor 
notwithstanding the case of Stow and Cutler^ it is now settled, tliat 
such an infant is capable of taking by devise. And of this [ 433 ] 
opinion were two judges, in the ct^e of Scatteryood and Edye^ 
according to. a manuscrjpf.i-eport wliich I Imve of tlmt case. Bift 
though mis is so at cornmon law, every body knows, that tlmt 
which gave birth to tlie statute of Charles the second, was the 
contenm^^ thOn depending between the temjxiral andecclesiaiitieal 
courts, in relation to the power which the spiritual courts then 
exercised, of compelling distributions, and taking lionds for that 
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purpose. Tlie nsc and progress of diis dilute is mentioned in 
3 Mod, 58. and Baym. 4-96. That statute hath ascertained that 
point in favour of the ecclesiastical courts; and the most materi^ 
clauses in it ore relative to tlieir law, and to die course of pro¬ 
ceedings in . their courts. And the several expressions in the 
third section shew, that the main design of die act was (as hath 
been mentioned) to make the exercise of diat jurisdicdoii in the 
ecclesiastical courts legal, which before that time was condemned 
in the temporal courts. And in the case of Smith and Tracy, 
lord Holt, who was then one of the counsel, argued strongly that 
that statute was not to be construed by the rules of the common 
but ol' the canon and civil law; and a consultation was thereupon 
jiwardcd. In the case of Carter and Crawley, it was likewise 
held, that that statute was directory to tlie spiritual courts, and 
was grounded principally on their law and the practice of their 
courts. Ill a case at the rolls, the master of the rolls was of 
opinion, that the statute was to be construed according to the 
canon and civil law; and afterwards, upon an appeal, lord King 
agreed to that opinion. This statute of Charles the second 
therefore confirms tlie jurisdiction of tlie ecclesiastical courte 
which hatli been mentioned, and enlarges it. It sets up the 
coUaiio In/norum wliich tlic civil law allows of. As this is so, the 
statute of James the second must be construed by the civil and 
canon law likewise. In 1 Ventr. 244. lord Hale was of opinion, 
that statutes made in pari materia were to be taken into the con¬ 
struction of one another: and that the statute of the 14 'Eliz. 
relating to church leases, is a kind of an appendix to the 13 Eliz. 
relating to the same matter. And tliis rule of construction holds 
more strongly in the present case, than it did in that; for this 
statute of James the second is a continuance of that of Charles the 
second, witii three additional clauses; and therefore it is to be 
considered, as if the sUitule of Charles the second was repealed, 
[ 434 ] and re-enacted in it. And if this is so, it is considerable what 
the civil law is in this particular; and by that law, an infant in 
venire sa mere is considered as in esse, in foose respects which are 
for tlic benefit of tlie infant, though not in those which are to 
his prejudice. This appears by many passages in the Digest. 
In die present cose, the question is de commodo ipsius partus 
merely, and no ways relates to tlie prejudice of this infont: there¬ 
fore the decree must be accordingly. 

ii. Of customs in particular places. 

By n clause in the statute of distribution {viz. § 4.), as bath 
been observed (page 393.), these custotns are specially res^red 
and excepted. What these customs are, paniculai'Iy within the 
city of London and the provmce of York, which, comprehend so 







large aad ccnis^eraUe a part ei'- Uie Jdagdism, k k somewhat 
strange that so iew aathors have taken any pains to inform their 
readerS'Or themselves. The civil law at^nowledgeth not these 
cufifoms: nor yet doth tlie common law; and ther^re, perhaps, 
neither eivilmns nor common lawyers have judged them a proper 
sabject. for their inquiries. And yet the general notion thereof 
seemeth.to have sprung from the civil law, which estahlisheth 
what the civilians call the legitinie, or legal portion, althou^ 
much different from these customs; and these customs are so 
ancient, and of ancient times were of suclf general and almost 
universal extent, that some of the greatest lawyers liave doubted 
whether tliey were not part of tlie common law. 

The matter, in short, seemetli to have been plainly thus: 

Before the conquest, lands were devisable by will; of which tlie 
gavelkind lands are a standing instance. And in more ancient 
times still, all the* children, both male and female, inherited 
alike; and tlie estate, whether real or personal, descended to 
all equally. (1 251. HaWs If.C.L. 220. Dalrt/nip. Faud, 

201, 202.) And this was agreeable to reason and nature; nl-^ 
diough not to llie policy of government which succeeded. After 
the conquest chiefly, came in die military tenures witli the feudal 
law. Tlie eldest son w:is fittest to hem* arms; and to the end 
tliat during the service he might be able to sustain die dignity of 
the militaiy* profession, he succeeded to the whole estate of land. 

And that the oUier children might not be destitute, a portion was 
provided for them out of the pei’soiialty, which the father might 
not give from them by will, nor the ordinary by distribution in f 435 ] 
case of intestacy. 

All antiquity speaks of this as the general and established law, 
except <mly in some few lioroughs and particular places, where 
the people lived probably by trade, and there was not lands 
sufficient for the support of arms. And this accounts for it, why 
the lands holden in burgage tenure continued still devisable by r . 
will, when nq other lands were so, except only those of gavelkind 
in Kent and in divers parts of Wales, which received not tlie 
laws of the conqueror. 

And this order continued during all those reigns, wliilst tlie 
kings were supplied with soldiers by the lords of manors and 
others at a price and for a time agi'eed on. Until at last the 
kings and people coming into other measures for raising of sol¬ 
diers, these military services dwindled away, and were changed 
into pecuniary compensations. Lands in the reign of king 
Henry the eighth became again devisable by will. The restraints 
upon the pei'sonalty vanished by degrees, and only some foot- 
st^is tliereof remain in particular places. In the province of 
York, these military services were tlie longer necessary, by rea- 
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K>H of the contiiiuol incurgions of the Scots and to tliis day a 
graat.part of the iuiids witlnn tliat province are not devisM>le by 
will } and until the reign of king William the diird, a man there 
by bis will might not dispose of liis personal estate from his w'ife 
and chiklrcn, further than his owm proportionable part: a«d one 
would think by most, if not all, of the boc^s which have been 
written upon the subject of wills, that have taken any notice of 
tins matter at all, that the same law continueth sdll; as indeed it 
doth in the case of intestacies, although not in the case of last 
wills and testaments, • For by the statute of the 4 IV. c,2, power 
is given to the inhabitants of the province of York, to dispose of 
their whole ])ersonal estate by will, notwitlistanding their custom 
to the contniry; except only in the cities of York and of Chester: 
And by the 2 and 3 j‘ln. c. 5. the like power is given to the in¬ 
habitants of the city of York also. By the 7 and 8 JV. c. 38. the 
like power is given to the inhabitants of the principality of 
Wales. And by the 11 G. c. 18. the like pow’er is given to the 
freemen of the city of London. But the law concerning the 
distribution of intestates’ efiects, in all the said places, continues 
:ui it was belbrc. 


* In the county of Westmorland, there are many footsteps of this 
institution, in the customs of the several manors. In tlic manor of 
Uavenstonedale, wherein the customs were ascertained by indenture, 
betwixt the lord and tenants, in the 3d and 4th of I*hHip 4* Mary^ 
one article is, that Me tcuavfs shmild break or divide no farmholds s 
or, as the same is explained by a further indenture in the 22d year of 
queen Elizabeth, that none of the tenants shall divide or sever their an¬ 
cient and cnstmuury tenements^ without special agreement with the lord 
or his steward for that ))urpose. Which custom being rivetted by 
the indentures, continues till this day, although the cause hath long 
since vanished. But, by permission of the lords from time to time, so 
many severances have been made, that it is difKcuIt to estimate within 
the said manor, what miglit have been the value of an original mili¬ 
tary tenement. 

In the nnmor of Kentmire, in the said county, there are remains 
of an establishment, which seem to lead nearer to that point. Itap- 
]>ears that the manor w’as anciently divided into four quarters ; each 
quarter into fifteen tenements ; that each tenement consisted of apro- 
portionable quantity of inclosed ground, with pasture for ten cattle in 
a common pasture lying within each quarter respectively, and privi¬ 
lege for eighty sheep in another pasture common to the whole manor; 
that for each tenement a man served the office of constable, paid 2s. 
a year to the curate of the chapel, and now pays 13s. \d. rent to the 
lord of the manor. By which ilistinctions the tenements have been 
kept so far separate, that it is easy to calculate what the soldier’s 
estate within that manor miglit be supposed to be worth by the year : 
for one of those ancient tentfmorits.welllmHbandod, stcmetfi'tobc of 
the value at this day of about 10/. a year. Hum, 





([Qiibti :£)li6tribGUti^ 

s X«cuyI chief justlce Coke, what might seem, well able to give ft 
good account of these customs, had. a fair opportunity in bis 
commetitary dn the great charter, where the reasonable part is 
mentioned ; but he passeth it over slightly, contrary to bis wonted 
manner, and says dryly, that it is not by the common law: and 
quotes JBracton for tlie same. 

The author of tlic Ijow of Testamentii (which seemctli to be 
a book not altogether destitute of merit) professelh expressly to 
treat tlie customs of the city of I..ondon and province of York. 
And he liatli collecteil a considerable number of cases relating to 
that subject. But with regard to the city of I.«ondon, by some 
fatality, he hath recited the statute of the 11 G. c. 18. so imper¬ 
fectly, that if he did understand it himself, it is iin]X)ssihle the 
reader should understand it from his manner of expressing it: 
but it is plain he did not understand it; for all which he deli¬ 
vers tendeth to prove that the custom of the city of London 
extends to wills as w'ell as to the distribution of intestates* effects, 
and to wills especially. All which is in contrarlictioii to the sta¬ 
tute, as will appear. And of the statutes which give to the 
inhabitants of the province of York the like power to dispose of 
their whole personal estates by tlicir last wills and testaments, he 
takctli not the least notice, nor ever mcnlions them. 

Dr. GUmn was a native of the province oi' York (6), and re- 
ceivctl Ills patrimony by the law and custom of tliat province. 
He recites the statutes faithfully wliich take away the custom as 
to wills within the province at large, and within the city of York 
ill particular, and also within tlie princijjality of Wales; but 
w hen he comes to speak of the aforesaid reasonable part, having 
recited briefly the ivords of Bracton and Fleta, and just men¬ 
tioned the writs de rationabili parte bonorum in the register, he 
says a bare I’eference thereto may he sufficient, since the said 
right is so far abolished; and he adds, that it is now little more 
than matter of speculation, what we find in the Mag^ta Charta 
itself concerning the same reasonable piirt. And when he comes 
to treat particularly of the dislributioii of intestates* effects, al- 
tliough tlic clause of exception of these customs in the statute of 
distribution seemed to render an explication thereof in some sort 
necessary, yet he passeth it in silence. 

y^x.^ivinhume w’os judge of the prerogative court of York, 
He hatl great abilities, and opportunities more tlian any other 
person of his time, and inclination likewise, to obtain a com¬ 
petent satisfaction in this matter. His book, for tlie time in 
which it was written^ is a most excellent book. And one can 
scarcely pardon the continuators of his work (although upon the 


(•6) Bom in 1669, at High Knipe, In the parish of Hampton, in 
Westmorland. 
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whole, of the better soi't of this kiod of authors) &X atten^pchig, 
as they pretend, to correct his style. It needeth no correoti<m, 
Swinburne lived at a time, namely, in tlie latter end of queen 
Elizabeth’s reign, when the style of writing was eluant and easy, 
according to tne true standard of the ancients and of nature ; 
and utterly abhorrent from that formal bombast, whieh (from 
the royal example) succeeded in the next reign. But if tliey 
could have amended Swinburne’s expression, they <Hight not to 

[ 438 ] have done it; but in an edition of Swinburne, to have exhibited 
Swinburne: and where he might be judged to be wrong, or 
where the law since his time is altered (as it is in many cases), 
there was scope enough for animadversion other ways. But they 
liave mangled Swinburne, and made no distinction betwixt what 
is bis, and what is not. By breaking the connection in improper 
places, and not always understanding him tliemselves, they have 
rendered even Swmburue sometimes unintelligible. All which 
is only intended as an apology for having separated Swinburne 
throughout this title, from his editors or continuators; by insert* 
iiig what is Swinburne’s, in his own words, and under his own 
name; and by distinguishing what is an addition to Swinburne, 
at the end of the quotation, by the letter a. 

As to the matter before us, we must despair of obtaining a 
more perfect delineation of the custom of the province of York, 
as it was in Swinburne’s days, than Swinburne hath exhibited. 

He was a diligent searcher into antiquity; was nearer to the 
fountain head tlian we are by almost two hundred years; was 
acquainted personally with the most learned men of tliat time; 
and made it his employment, to examine minutely into this par¬ 
ticular custom; and above all, was master of the acts and records 
of tlie court of York, and availetl himself of that treasure. But 
what is most astonishing is, that even in tlie very last edition of 
Swinburne, where he is treating of this same custom, there is no 
notice at all taken (by the editors) of the statutes or acts of par¬ 
liament, which at one stroke utterly abolished at least one half 
of this custom: but for any thing which appears, the reailer 
must judge, tiiat the inhabitants of the province of Y"ork cannot 
make their testaments of their persond estates, further tlian to 
the extent of the testator’s own rateable part, which was, and in 
the case of intestates is still cdled the deaifCs part. Indeed there 
is a sketch of one of the said acts, in a corner of the book else¬ 
where inserted, where it hath no manner of connection, by those 
who did not understand, or did not consider, its importance, 
and use. 

f There is some shadow of tliis custom, as was said before, io; 

the civil law; and the proportions were thus ; If there were four 
cliildreu oi- under, they had a third part cquajlv amongst them; 
if five or more, they luul a moiety. And the civil law allows a 



le^itkae nD parents, but not tt/widows: whereas, on the contrary; 
the ciistomis we ^peak of do allow a legal portion to widows, but 
not to parents. %Domat, 119. 121. 

By tbestatute of Magna Charta, c. 18., in the ninth year of king 
Henry tlie third, it is said, generally: 1/ nothing be mving to tlie, 
Hng or oMer, aU the chattels shall go to the tise of the dead 
(that is, to nis executors oradministratoi-s), saving to his wife and 
children their reasonable parts, [Or rather, their proportionable 
parts;—salvis uxori ejus & pueris ipsius rationahilibus 

partibiis suis.”] 

Braxioni who wrote soon after this statute, delivers it in few 
words as the general law of the realm, that after debts and other 
necessary charges deducted, the whole residue shall be divided 
into three parts; of which tlie children, if tliere be any, shall 
have one part; tlie wife, if she survive, shall have another 
part; and the third part the testator sliaJ] have free power 
to dispose of. If tlie testator hath no children, then one 
moiety shall be to tlie deceased, and the otlier moiety shall l)c re¬ 
sented to the wife. If lie shall die, leaving no wife, and having 
children surviving; then the deceased sliall have one moiety, and 
the children shall liave the other. If lie shall die without cither 
wife or child, then the whole shall remain to the deceased. 
Bract. 60, 61. And it is to be observed, that these proportions 
generally do govern the customs to this day. 

And the same is delivered by the author of Fhta, almost in 
the same words; and he saith, as Bracton had said before, that 
this is the Jaw, unless there be a custom to the contrary, as in 
cities, towns, and villages. Fle.ta^ b, 2. c. 57. 

By a constitution of archbishop Strafford^ which was in tlie 
16 Ed. 3., it is ordered thus : Forasmuch as it liappcnetli some¬ 
times, tiiat persons dying intestate, the lords of the fees do not 
permit the debts of the deceased to be paid out of their moveable 
goods, nor the said goods to be distributed to the use of their 
wives, children, or parents, or otherwise by the disposition of the 
ordinaries, according to that portion which^ by the custom of tlte 
country^ appertaineth to the deceased; we do decree, diat none 
shall henceforth do the same, on pain of the greater excommu¬ 
nication. Lind. 171. 

According to that portion which, by tlw custom of tlte country, 
appertaineth to the deceased] Lindwood says, Tlie portion of the 
deceased was, what was assigned by the ordinary for die sup^ 
posed benefit of the soul of tne deceased; which was to be de¬ 
termined by custom: sometimes (says he) it was the whole 
personal estate, as when tliere was neither wife nor child; some¬ 
times one half, as where there is a wife surviving, but no children; 
sometimes a third part, as where there is both wife and children. 
Lind. 178. 

By the custom of the country] He doth not say, ol the realm; 




C 440 ] 



Send thnt fbr this reason^ {saith lAnui^txiod^ becansa, 
throughout the whole realm one aud the same custom as' to tills 
matter doth not prevail; but there are different customs accord¬ 
ing to the divei’sities of countries \ for there may be a general 
custom of some province ; also a special custom of some dtyi 
territory, or place. lAnd. 172. 

Fitzherbert saith, The wi’it de rationabili parte bfmorum lietli, 
where tlie wife, or sons and daughters of the deceased, cannot 
have their reasonable, part of the deceased’s goods, after the debte 
are paid, and funeral expences satisfied. F\ N, B, 284, 

And itsceineth, he says, by the statute of Magna Ckarta, c. 18., 
that this was the common law of the realm ; and so (he says) it 
appeared by GUznvil. F. N. B, 284. 

And in the 31 3. A woman did demand the moiety of her 

husband’s goods because he had no children, and count^ upon 
the custom of tlie realm. F. N. B. 284. 

Cut in after times, and by degrees, tliey came to count for 
the same upon the particular custom of such and such places. 
F.N.B,2S4>. 

And accordingly the writs in the register do rehearse the cus¬ 
toms of pailicular counties; and are of this fonn; — 

“ '^riie king to the sheriff^ &c. If W., wlio was the wife of 
** D., shall make us secure, &c., that then you summon E. and 
E., executors of the testament of tlie aforesaid D., that lliey be, 
“ &c. to shew why, seeing that according to the custom in the 
“ county aforesaid hitlieito obtained, wives aftei* the death of their 
“ husbands ouglit to have their reasonable part of the goods and 
‘‘ chattels of their husbands, they the same executors aforesaid 
“ from her the said W.her reasonable part, to the value of ten 
“ marks, of tlie goods and chattels which were of the aforesaid 
D, heretofore her husband, they do detain unjustly, and refuse 
“ to render tlieni unto her ; lo the great damage and grievance 
“ of her tlic sjiid W., and against the custom aforesaid. And 
“ have you tlicrc the summons and this writ, 8ic.” 

“ The king, &c. Forasmuch ns B. of-and S. his sister, 

‘‘ have made us secure, &c. that you summon E. and E., ex- 

[ 441 3 ecutors of the testament of D. of-, that they be, &c. to 

“ shew why, seeing that according to the custom in the county 
“ aforesaid liithcrto obtained and approved, children after the 
“ death of their fathers, who are not their heirs, nor were pro- 
“ moted in the life of their fathers, ought to have their reasonable 
“ parts of the goods and chattels which Were of their fathers, 
“ tliey the same executors aforesaid, from tlie aforesaid B. artd S*, 
“ after the death of the aforesaid D. tlieii* father, whose, 

“ they me not, and who wore not promoted' in life of 
“ same their father, their reasoimble parts, to the value of ten 
pounds, of the gooch mid chattels which were of the aforesaid 
“ I), their fatlicr, they <!•> detain unjustly, and r‘=»fns'' to render 



same untothem; to tlie great damage aod grievance of 
** them the said B* and and against the custom oforesmd. And 
“ have you there the summons and this writ, &c»” 

In the case of StapieiOH and Sherrard^ H. 1684. (1 Fem, 305.) 

It was said, that the custom of the province of York is the same 
with the custom of the city of London, unless in the case wliere 
the eldest son hatli lands by descent: but it will appear when 
we come to treat of them separately, that there are other dif- 
jferences. 

And first, of the custom of the city of I^iidon. 

iii. Of the custam of the. city of Ix>ndon in particular, 

1. By the 11 O. c. 18. Whereas great numbers of w'ealthy Suituto 
persons, not free of the city of London, do inhabit and carrjf on cnaWing 
the trade of merchandize and other employments within tlie said 
city, and refuse (»r decline to I)econie freemen of the same, by by « in. 
reason of an ancient custom within the said city, restraining tlie 
citizens and freemen of the same from disposing of (heir personal 
estates by their last wills and testaments: to the intent therefiire 
that persons of wealth and ability, who exercise the business of 
mercliandize and otlier laudable employments within the said city, 
may not be discouraged from beaiming free of the same, by 
reason of the said custom, it is enacted, tliat it shall be lawful to 
all pa'Jions tcho shall after June 1, 1725, he wade free, or Itecowc 
free of the said city; and also for all persons who are already 
free, and on the said fii*st day of June, 1725, shall lx> unmarried, 
and not have issue by any former marriage («), to give and devise, 
will ami dispose of iheir personal estates, to such uses as they 
shall think fit: any custom or usage in the said city, or any by- [ 442 ] 
law or ordinance made or observetl witliin the same, to the con¬ 
trary thereof in any wise notwithstanding. § 17. (7) 

Provided that in case any person, who shall at any time after 
the said first day of June, 1725, become free of tlie said city; 
and any person who is already free, and on the said first day of 
June, 1725, shall bo unmarried, and not have issue by any for¬ 
mer marriage, — hath agreed or shall agree by any writing un¬ 
der his hand, upon or in consideration of his marriage or other- 


fa) f The custom of Loudon, giving the widow a moiety of her hus> 
band’s personal estate, was held uot to be taken away by this sec¬ 
tion, where the husband had issue by a former wife.^ Datiscn v. 
JIatoes, Amh, 276. 

(7) Thus in Wdib v. Webb (1689), 2 Ath. 110., the wife, by the 
custom of London, was held entitled to a moiety of articles, specifically 
devised by will to other persons, and also to have* a moiety of the. 
vdiole personalty by the custom, and the use of the other moiety by 
the will. Jhfikr's case there cited is ucc. 
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wise» that his personal estate shall be subject tob or be distributed 
or distributable according to the custom of the c^ of honckm ; 
or in case any person so free, or becoming free, as aforesaid, shall 
die intestate: in every such case, the personal estate ^ such 
peisoD so making such agreement, or so dying intestate, shall be 
subject to, and be distributed and distributal^ according to the 
custom of tlie said ci^; any thing herein contained to the con*- 
trary notwithstanding. 11 G. c. 18. 18. 

that as to irUestates^ the custom continueth as it waa before; 
which seemeth to be as follows: — 

Custom of 2. If a freeman of London dies,- in London or elsewherej 
^ribution leaving a widow and a child or children; his personal estate (after 
intestacy. debts paid, and the customary allowance for the funer^, and 
for the widow*s chamber [viz. her apparel and the furniture of her 
chamber [2 Bla. C. 518.)], being first deducted thereout) is by the 
custom of tlic said city to 1^ divided into three equal parts, and dis¬ 
posed of in the following manner; to wit, one third part thereof to 
the widow, another third part to the children, and the other third 
part (being taken out of the custom) is now made subject to the 
statute of distribution [1 J. 2. c. 17.] : and so dividing the whole 
into nine parts, four-ninths belong to the wife, and five-ninths to 
the children. [Rutter Rutter \Vcrn.\%Q. Fowkev. 

flaraf,] 2 Salk. 426. R. Raym. 1328. Note: In the case of Biddle 
and Biddle, 18 Mar. 1718, before lord Parker, it was said, that 
the widow is intitlcd to the furniture of her chamber; or in case 
the estate exceeds 2000/. then to 50/. instead thereof. Viner, 
tit. Customs of London, b. 2. (8) 

If a freeman hath no wife, but hath children ; the half of bis 
pci'soiial estate belongs to his cliildren, and the other half (being 
the dead man’s [or testamentary] part) is in like manner distribut¬ 
able by the statute. [Northey v. Strange,'] 2 P. MIL 34-1. 

So if he hath a wife and no children ; half of his personal estate 
l>elongs to his wife, and tlie otliei’ half is distributable; and in 
tliis case one moiety of the dead man’s part distributable by the 
statute as aforesaid, belongetli unto the wife by the said statute; 

[ 443 ] tlmt in tlie whole she will have three-fourths of the personal 
estate, besides her widow’s chamber. 2Salk.24>Q. Law of Test. 2\\. 

If he hath milher wife nor child oX. the time of his death, dien 
tlie whole belongs to the deceased, and is distributable by the 
statute. Law of Test. \22. [2 Show. R. 175. It seems formerly 
to have been held that where there are several children, the father 


, (®) fbi® in analogy to the widow’s right to parapl^rnalia 
m general cases, shall not be exercised to the prejudice of creditors. 
Swinb. p. 6. (J 13. This privilege is not by the custom, and was origi¬ 
nally allowed only to citizens of a better sort, yet ii is fit to extend 
It to all citizcn^i’ widows. Rvadxkfiw V. 7 Vfn. ‘iI7. ;>/. 5. 





tmy appoint a ri^ of surmorsfafp amon^ tliemv If there be a 
nrale tiwd only, the &ther may de^se oTer his orphanage part, 

the child 6b<wlddie before 21; and so if only a female child, if 
she should die under that age, or unmarried. Piddingtm v. 
Mafffte, 1727, Vin. tit. Custom of London, (B«) Co. l6,Hamond 
V. Jones, 1 Lev. P. 227. But latterly it lias been admitted to 
be otherwise. Bee Jesmm v. EssingUm, Pre, Ch. 207. Biddle v. 
Biddle, H. 1718. cor. lord Parker, Vin. Ah. tit. Customs of Lon^ 
don, b. 2 .] 

3. Concerning which deatPs part, to be distributed by the 
statute, it is enacted by the 1 J. 2. c. 17. as followeth : For the 
determining some doubts, arising on the statute of frauds and 
peijuries, it is enacted and declared, that the clause therein 
whereby it is provided that that act or any thing therein contiuned 
should not any ways prejudice or hinder the customs observed 
within the city of London and province of York, was never in¬ 
tended nor shall be taken or construed to extend, to such part of 
any intestate’s estate, as any administrator, by virtue only of 
being administrator, by pretence or reason of any custom, may 
claim to have to exempt the same from distribution; but that 
such part in the hands of such administrator shall be subject to 
distribution, as in other cases within the said act. § 8. 

It was called die dead marCs part, because the ordinary, or he 
to whom the ordinary should commit administration, was to dis¬ 
pose of the same to pious uses, for the benefit of the soul of the 
deceased; but administrators, under pretence of concealed debts, 
did frequently keep the greatest part thereof to their own use: 
and after this statute of the 1 J. 2. in the case between the widow 
and the son of sir llichnrd How, knight, the widow as adminis¬ 
tratrix claimed to herself the death’s part by virtue of die letters 
of administration granted to her of her husband’s estate; but 
this being thought unreasonable, was contested by the .son in 
chancery with his modier-iu-law; and upon heai’ing die cause, 
it was setded and decreed to be observed for ever, that the de¬ 
ceased’s part should be divided accoitling to the statute of distri¬ 
bution, in pursuance of this explanatory clause of the 1 J. 2. c. 17. 
GreerCs I^vil. 49, 50. (9) 


4. The court of orphans is held by custom time out of memory, 
before the lord mayor and aldermen of the oitv of London; who 
ore guardians to the children of all freemen of London, that are 
tmder the age of twenty-one years at the time of their father’s 
decease. PrivUegiu Londini, 288. 

And if a freeman or freewoman die, leaving orphans widiiii age 
unmarried; die court of orphans shall |iave the custody of their 
body and goods: ami the executors or administrators shall ex- 
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the court 
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(9) Sec 2 .FVcriw. 85. 1 Veru.Bep.V^% 
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KtUt iav^Hi^ies before theci3,^Eid be6>rnebGUBil to.'the ciuMnto« 

lain to the use of the orphans to make a true acojuBt upon 
aod if they refuse, shall commit them till they become bound. 
Priv,Lond. 280. case, Hob, 247.] And tlieir being bound 

so to do in the spiritual coutt, excoseth them not from oas<- 
tom. Law of Ex, 252. 

For if the father is a freeman of London, he cannot devise the 
disposition of the body of his child; if he do, yet the infant 
shall remain ill the custody of the mayor and aldermen. Pnvil, 
Lond. 287. 

6. The chihlren of a freeman of London ai’e entitled to the sliare 
of his pei’sonal estate, though they were bom out of tlie city; and 
though their father did not inhabit or die in London. Law of 
7’es^.202. [And are city orphans. Webhv. Webb, 2 Fern. 110. 
See 1 Moa. R. 316. I Sid, R, 250. 1 Ventr, 180. 1 Mod. 80. S.P. 
If an orphan is taken out of the custody of the committee ap- 
pointed by the court of orphans, they may imprison the offender, 
though a peer, till he produce the infant. 1 Sid, 250. Ij)rd 
Raym, 116. Wilkinson v. Roulim, 1 Xcr. 162. So if any one, 
though not a freeman, without consent of tlie court of aldermen, 
marry such orphan under twenty-one though out of the city, 
tliey may fine and imprison him for non-payment; for if the cus¬ 
tom should not extend to marriages out of the city, their power 
would be vain. The King v. Harwood, 1 Vi-nt, 1TS. 1 Lix, 32. 
1 M)rf.79.J 

And also, though their estate doth not lie in the city, but else¬ 
where. Prio. IjOwI. 288. 

6. An after-born child shall come in with the rest for a cus¬ 
tomary share of the father’s personal estate. 7’. 1718, Walsam 
and Skinner, Prec. Cha. 499. (1) 

7. T. 1706, Wilcocks and Wilcochs. A cltild intitled to an 
orphanage share of his father’s personal estate, dying under 
twenty-one, and unmanied, cannot devise it by his will; for by 
the custom it survives to the other children: but he may devise 
the share which he hath under the statute of distribution, [for that 
is vested.] 2/>n?. .559. [2 C. 519. And if a female dies un¬ 
der that age, and unmarried, her share survives also; for an 
orphan cannot give it away by will. (2) Pre. i^07. 537. But 
if there is only one child, his orphanage part is vestetl in him in 
the same manner as his share by the statute, and is devisable by 
him at the same age. 3 7^. Wins. S18. tiote (2). Fid. tt\so Prec, 
Ch. 207. Mtrriwe^ker v. Hester, 7 Vin. 209. pt, 18 ] 

In the case oi E<yuhe and Lewen, M. 1682, [1 Vetn. 88, 89.]; 
it is said, that if a man marries an orphan, who dies under twenty^ 

(n L. 7crf.203. n I’in.-45.200. GUb,Eq.Rsp.U5, 

(2) Jpsson V. Rssingfon, M. 1702. Pre. 
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ome; her orphans^ part'^aU noflBumve ^.^^ther chiklran 
bot 'sh^ go to tile iiushand. 

But in the case of MerriwccUJter and Hester, T. d G. a case 
was cited between Ambrose and A>nbrose, and another between 
UawUnson and ItatoHnsen, where it had been certified to be the 
custom of London, and was accordingly decreed by tiie lord cbai>- 
oellors Haroourt and Cowper successively, that if a city orphan, 
dies before 31, his orphanage part survives to the other orphans, 
and tliat lie can make no disposition by will to contraxlict it; but if 
he dies after 21, at whifch time he might by will have disposed of 
it, ^re, though he die intestate, it shall go according to tlie sta> 
late of distribution, between his mother and surviving brothers 
and sisters; and that in the odier case, where lie dies before 21, 
the survivorsliip holds only as to the orphanage jmrt belonging 
to himself, so tliat if he had by survivorship the part of aiiy other 
of his brothers or sisters, that sliould go-according to the statute 
of distribution, it was also said, that if a man marries aii orphan, [ 445 3 
yet till twenty-one his right is not so vested, as to prevent liis 
wife’s share from surviving, in case she died before twenty-one. 

Prec, Cha^ 537. 

So if a man marries an orphan, and dies; his representatives 
are not entitled to any part of what was his wife’s customary 
sliare, but the whole belongs to the wife. Viner, Custom of l/yn- 
don. (B. 10.) 18. 

8. A wife divorced for adultery, sliall not have her customary Wifa di¬ 
share. [_Pettifer v. James.'] Bunb. 16. vorecd. 

9. Where the husband was attainted of felony, and pardoned Husband 
on condition of transportation; and afterw’ards the wile became attainted, 
intitled to some personal estate as orphan to a freeniiui of Lon¬ 
don ; this personal estate was decreed to belong to tlie wife, as to 

a feme sole, T. 1729. Newsome and Bowyer. 3 P. Will, 32, 

10. If a freeman having several children, or but one clilld, [Wife’s , 
doth folly advance all his children or his single child; tins satis- custotn«*7 
lies the custom, and is the same as if he had no child, and his 
personal estate shall go as if there none. So if a freeman 
compound with his wife before marriage, for her customary part; 
it is the same as if tliere was no wife. 2 P, Will. 527. f When 
a husband dies intestate, his widow is bound by her contract not 
to claim by tlie custom of London. Pickering v. Lorrf ^imfordy 
3 l^es. 336.] 

Jkf* 1710. Havwock and Hancock. Where die wife of a freeman 
of London is compounded with l^fore maniage, by settling a 
jointure, although of land \ the wife is taken as adv<anced, and 
the children by the custom, of London shall have a moiety as if 
the wife was dead. 2 Pern. 665. So if all the.children are ad¬ 
vanced, wife shall have a inenety. Clare v. Demooty, ih. 

//. 1718. Babington and Greenwood. A jointure by a freeman 
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on^ln»Wlfein lulr of dowtep# witt ii6t fasr h4a^ d$ hercustomiiy' 

r trt: otherwise it is if said tolbd iff hereof her cnstomaiyijaitt^ 
P,mU,580. (3) , ■ 'T ’ * 

M, 1727. Lewin and Ltwm. If a woman before mamsge with 
a freeman of Londmi, accepts of a setUenrent apon her, to fake 
effect after her husband’s death in case she survires him, of part 
of his personal estate, (without taking notice of diecustmn of 
London,) she is thereby barred of her custotnmy part of his pei*- 
s(Hial estate. 3P. Wf//. 16. 


r. 1734. Pusey and Desboverie, Lord chancellor Ta&ot, taking i 
noti<% of the contrary determinations made by the court in this 
point, said, it had been of late settled, that where a wife was o^- < 
pounded withal, it should be t^en, as if there was no wife; and ’ 
consequently that the husband should have one moiety, and the 
children the other. [3 P. W. 313, i id, 644.] The like was held 
by the lord Ilardtvicke, in the case of Morris and Burrow, in . 
the year 1737. [^Metcalf v. Ives, 1 Ath, 63. S. P. and see Biunr- 
den V. Barker, 1 P. Wms. 634. Covenants in the marriage i 
settlement of a freeman of London, that the husband might dis¬ 
pose of the wife’s share by will, and also that her executors ' 
should release and convey all her interest, &c. to the husband, were 
held not to vary the general rule that the children should not be 
entitled to the benefit of a composition with the widow, (4) 
The wife of a freeman of London shall not take by her husband’s 
will, and also by the custom, unless it be so declared in the will (5); 
she must disclaim all benefit under the will, if she will have tlie cus- 
tomaiy share in contradiction to it (6); but she need not elect to 
take either by the will or custom till she has seen into the value of 
her husband’s effects; though she may be concluded bylier own 
acts, and by acqui^cence, as where she had lived a year or nibre • 
after her husband, and aoxrepted an interest under his will. (7)] 

11. It is said, generally, by the author of the Lawofl'cstainerUs, 
that any provision made by the father in his lifetime for his > 
children, is advancement widiin the custom; but a settlement of a 


(S) Pre. C%.305. S. C. And so as to her distributive share under 
the statute, she shall not be barred unless express words in the mar¬ 
riage settlement exclude her. Whidtell v. Pfielps^ Pre. Ch. 327. 
But if there are sufficient words in the scttlcnnent, the wife will be 
barred; it then being as if there was nu wife, the children taking one 
half by the custom and the other half by the statute. Blxmden v. 
Bark^, I P. Wms. 644. Cleaver v. Hputlmg, 2 id. 527. 

(4) Knipey. 'Thornton, P.1762, 2 Bderis Jiep,\^^. Tlie law of the 
city has fluctuated on this point till of late years. Jb, 

(5) Kitson v. Kitson, 1712, Pre. Ch. 351. 

(6) Edmundsoh y. Cox, 1716, '2Eq. Ab.TlS.pl.G. 

(7) Harvey v. Ashley, 3 Atk, 616. Sec Tomkins v. Ladhroke, 
2 K«.593. 
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r^a) estate o&ft j» sAvamiemetOi^ wht to .-be broOgfet bito 

hotc}^ 804v [iC&.Ca60.3^ 

2 P. fVnu, 274. N<h* though made expressly for the punxlee 
shall it bar hha of the orphanage part (i2icA v. Bicki % CSA. C 160. 
See CVutV v. Rich^ I Vem, 216. 2 dba. 204. Aanandv. Homeywoody 
1 Vtn^, 345.), unless accepted as advancement in bar of the 
custoon {Cox y. Belithoy 2 P, Wms, 272): a lease for ycare is an 
advancement. S. C.]] ' 

But Mr. Vernon questioned!, whether every provision made 
by the father for his cliild be an advancement, or whether only 
such a provislm os is made on the marriage of a child. And 
be answers, that it seemeth to be only such a provision aa is 
made on marriage, or in pursuance of a marriage agreement. 
1 Fcm.89. (8) 

And in tlic case of Jeaka and Halford, M, 34 C, 2. The 
pluintilf exhibited his bill, setting forth that his wife’s father was 
a citizen of Lcmdoi), and tliat he had not advanced her in liis 
lifetime, and demanded licr customary part, and prayed an 
account. It was insisted on the defendant’s part, that the plain- 
tift’s wife was advanced by her father in his lifetime, be Imviiig 
given her 400A But the lord chancellor was of (pinion, that it 
could not be any advancement, unless it had been given her as a 
marriage portion, or in pursuance of a marriage agreement; and 
the 4U0/. were not given till a long time after her marriage, and 
without any agreement tliat the same should be for her marriage 
portion, and was a free gift, great part of the sums that made up 
the 4001. being given at christenings and lyings in. Next, it was 
insisted for the defendant, that these several sums, licwsoever 
given, ought (if the plaintiff will come in for his wife’s customary 
part) to be cast into hotchpot: But tlie plaintiff’s couasel denied 
it; and took a difference betwixt a free gift subsequent to the 
marriage, and where the same is given in marriage; and compared 
it to the case of an heiress, where she has lands given her in frank 
marriage, those must lie cast into hotchpot; hut otherwise it Is 
of lands conveyed or given to her by her father or otlicr ancestor 
after the marriage. But not allowed by the lord chancdlor. 
And the plaintiff not consenting to cost into hotchpot the 
400/. given unto his wife as aforesaid, the bill was dismissed. 

1 Vem*Q\, (9) 


(8) Thus, though JiuUVs law (an act of common council temp. H. 6.) 
did not make any provision a bar unless it was an advancement on 
marriage, yet an advance made after marriage by parents on both 
sides, to buy a commission, was held an advancement, as appearing to 
be intended as a marriage portion. Hearne v. Barber^ 3 Atk, 218. 
See Fawkner v. Watts, 1 Atk, 40G> n. 1. Hume v. Edioards, 3 Atk. 
450. 453. 
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*4fia DiUributi^f; 

Z/. 16BSk. Civil flud'jB^cA.’ The ctistom of the city of London 
touching orjAans was certified to be, that where an heir or coheir 
had a real eetate settled on him or her by the father, the same 
was out of the eastern of the city of London; and though the 
fatlier should afterwards declare the same to be a full advance¬ 
ment for such child, yet that was no bar to his orphanage part, 
neither was it to be brought into liotchpot j but was dearly out 
of the custom. And it was said, that by the custom of the city of 
Tendon, where a child is married with the father’s consent, and 
there is a portion given in marriage; such child is debarred from 
claiming any benefit of the orphanage part; tmless the fadier shall 
by writing under his hand and seal, not only declare tliat snch 
child was not fully advanced, but likewise mention in certain, how 
mucli the portion given in marriage did amount unto; that so it 
may appear what sum is to lie brought into hotchpot. 1 Vem. 816, 

M. 1685. Annand and Honeywood. The question was, whe¬ 
ther money QWGn by the father to be laid out in land- to be settled 
on the son and the intended wife for their lives, with remainders 
in tail, should be reckoned to be an advancement by part of the 
personal estate of the father, so as that llie son ought to bring 
tlie same into hotchpot, to entitle him to a share of the personal 
estate. Ijord chancellor: There is no colour to reckon this any 
part of the personal estate. 1 Vem. 345. (9 a) 

T. 1699. Chace and Box. If any freeman’s child be married 
in the lifetime of his or her father, by his consent, and not fully 
advanced to his full part or portion of his fatlier’s pei'sonal or 
customary esUite, as he sluill be worth at the time of his decease; 
such freeman’s child so married as aforesaid, shall be excluded 
and debarred from having any further part or portion of his or 
her said fatlier’s personal or customaiy estate to be had at the time 
of his decease; except such father, by some writing by Jiim 
written and signed with his name or mark, shall declare and 
express the value of such advancement; and then every such 
child, after the tleccase of his father, producing such writing, 
and bringing such portion so had of his father into hotchpot, 
shall have as much as will make up the same a full child’s part 
or portion of the customary estate which his father had at the 
time of his decease; notwithstanding such fiither shall by any 
writing under his hand and seal declare such child was by liini 
fully advanced. L. Baym. 484. 1 F^q. Ah, 454. 

m,%. _I _______ ______. 

(9) But it seems the custom on this head is not so restricted, but 
extends to any other establishment of the child in life. L.of Test.9i0^. 
1 Atk. 403. also 1 P. Wms. 542. 

(9 a) Where a grant of a copyhold was made to a son, but the 
father, at the same time, surrendered it to the use of his will; Held, 
that it was clear he meant it to remain at his own disposal, and 
therefore it was not to be considered an advancement to the son. 
Pranherd v. Pranhirrd. 1 Sim. St St R. 1. 




(EOiiijel; 'ii»kribtifidE ^ 

. Note, it IB said to be sufficient he 'declare the same by 'ani/ 
writing under his hand, or by any thing written by him, although [ 44-8 3 
it be in on almanack, dr elsewhere, (keen's Privil. ofL» 53. 

H. 1708. D&in and Lord Delaware. ITic father’s declaring, 
that the child was fully advanced or not advanced, was of no 
avail, unless it appeared whot the advancement was in certain^; 
to the intent it might be known, whether such advancement did 
amount unto as much as would have belonged to the child by 
the custom. 2 Verri, 630. 

T. 1729, Cleaver and Spurling. If a freeman hath advanced 
his child on marriage, and the certainly of that advancement 
dotii not appear under the freeman’s hand this is to be taken as 
a full advancement, till the contrary is shewn: but the freeman’s 
declaration alone, tliat he hath fully advanced his child, is not of 
itself sufficient; for at that rate it would be in the power of every 
freeman, by mailing sucli declaration, to bar his cliild of tlie 
orphanage part. 2 P. Will. 527. (v) 

(y) [Pllio/v. Colliery 3^^A.52(>. 1 Wi}s.C.P.\Q%. 1 IS.S.P.] 

Farnkarn v. Phillipx, 2 Atk. 214'. & 523. A freeman of London made 
his will, and divided his estate according to the custom, and the dead- 
man’s part he devised amongst his wife and children. Afterwards, in 
his litbtirac, he married one of his daughters, and gave her 1000/., 
vvhicli in the marriage articles was called her portion or provision. 

This the court declared to be a satisfaction of her orphanage share, 
but not to exclude her from a share of the residue, which at the time 
of making the will was uncertain. 

[Afreeruan ofLondon by his will charged 1500/. on his real estate 
for his daughter, and also gave her 1500^ out of his personal estate. 

The daughter would take the 1500/. out of the real estate, which is 
out of the custom, and also claim her orphanage part; but tlic court 
in regard the testator had disposed of all his real and personal estate 
among his children, and intended un equal division, would not suffer 
tile child to disappoint her fathers will, but compelled her to abide 
eutirely by tlie will or by the custom. Coioper v. Scotf (1731), 3 P. 

Wms. 122. 

A child of a freeman must abide by the will in loto, or by the cus¬ 
tom iu toto. Pugh V. Smith, 2 Atfi. J 3. See Morris v. burroughs, 
lAtk.40i'. 2Aek.629. But this is otherwise if the father expressly 
mentions that the legacy shall come out of his testamentary share. 

Chr V. Car, 2Atk.2!77 .-1 P. W. 722. S. P. contra, ilt. 533. A child is 
not obliged to elect between a legacy and the orphanage part till 
after the account is taken, ffender v. Hose, cited 3 P. Wins. 134.«.; 
and Frederick v. Frederick, 1 P. Wms. 722. 

In cases on the custom of London, the effect of advancement is 
only to remove one child out of the way, and increase the shares of 
others, but not to increase the part of which the Mother would have 
power to dispose. Folks v. Western, F.IH04-, 9 1^.460. Convey- 
^ces made to evade die custom are fraudulent, and always set aside 
in equity. Fdmundstm v. Co*', (1716) 2£y.Ab.275.pi.fi. See Hall 

H H 3 
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Child of f:'rbe Inters wMch ^ild hiM 4n sii^ oiphanage paH is 

^ jimem ooBtirtgency, and no presentri^t ; and thereftn'e a rdanw 
cas^ar'y df k 18 Dot Valid in pdint of law j but’ if fotinded on a valuabk 
part. [See c^stderatioH) sh8ll operate as an agreetnent^ and be Unding in 
^uity. ^1) llterefore] the child of a freeman of London, wh«a 
of age> may, in consideratioil of a present fortune^ bar herself of 
her customaxy part* As in the case of Ijockyer and Sar/age^ Afi 
6 0.8. The fadier, on his daughter’s marriage, agrees to give 
her 3000/.; which she, being of age, covenants to receive ht 
foil ^her customary share as a freeman’s daughter: and ihcrngb 
it was objected, that such a future right cannot he released, and 
that parents might make an ill use of the power they have over 
their children, in forcing them to give such dischatges; yet this 
was held a good bar of the custom, there being no fraud in tlie 
transaction. 2 JUtr* Cos, Etf. 272. Str, 947. 

But Btidi release, without a valtial^e ccmsideration, is not 
good ; for in such case, at tlie time of the release, the childroa 
having neither jm in re nov jus ad rem, the whole l>eing in the 
fothcr during his life, there is nothing for any release to ojwrate 
upon. 1 Atk. 402. f And a relciisc of the orphanage part to whidi 
a child is forced by a father for the sake of his maintenance 
merely, and not for advancement in marriage or traiie, is void. 
Hmm V. Heron, 2 Atk. 160. Bam. Ch. Hep. 450. See Ambrose v. 

•l Ambrose, lP.JVms.'S2\. 

f 44-9 3 13. In the case of aiidiSs&ey,-W. 1720. nie plaintifPs 

WhcUicr wife was a freeman’s daughter; and after her man*iage, her father 
^***d^"' the plaintiff* executed a release for the 100/; 

rc east. wife’s customary part or share which was mr 

might be due to her by the custom of I^ndon. 'file fadier die<l. 
A bill was brought for a discovery of the personal estate, and 
that iipon the plaintilTb bringing the 100/. into hotchpot, they 
might be let into a customary part of the lather’s estate. The 
defendant pleaded the release in bar. And by the lord chan¬ 
cellor Macclesjield: The husband had no power to r^ease o 
future interest of his wife’s. She might survive him; and would 
then he entitled to it in her own right. Besides, this release k 
suggested to lie fraudulently obtained. And therefore his lord- 
ship ordered the plea to stond for an answer, with lilxoly to 
except, so as to have an account of the freeman’s personal estate, 
and the beiieff t of the release lo be saved to the hearing, when 
the qiiestkm would come more properly, whether the release by 
the custom was good or not. 2 Abr. Eq. Cas. 267. 

y. Hall, 2 IVm. 277.' 2 1^.591., &c. &c. If a freeman of London 
has before his death advanced a child, and it is known what such ad- 
vancojnent is, it shall be brought into hotchpot, and not otherwise. 
Bright Freentrm's Ck. 

(1) IP. IFww.636.6J9. 2P. n'ms.m. 
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,: ‘Qm rnd B^Ui^.’ had two 

doi^bt«rs Mtdoneaont ).!Qia§ o£ti^ d3i|gibit^ mwiieidj.aad on 
vbceiving aiSuitable ptffdon^-^e hiishand raleaBecT'SH rjght and 
interest which he had or odght .bava to any part of the father’s 
personal estate^ by the custom or o^erwise; and covenanted 
tbat at any Ume a^r the death of the father he would do any 
fto'tber act for the releasuig ■ of ony right which he mig^t hare 
by the oistom. Jekyll and Gilbertt commissicmersy in^ned to 
think) that the release being for a valuable consideration) pur¬ 
porting ^an agreement to quit the right to tl)e orphanage part) to 
be -biiullng in equity; but though this might not be so dear) yet 
die ^covenant for a valuable consideration to release the future 
riglit is good: and so they decreed on tlie execution of the release 
2P. ma, 272. 

June 18, 1737. Medcalfe and Ive». A bill was brought to 
have a specific performance of articles made on the marriage of 
the defendant, whereby the defendant and his wife covenanted) 
iu consideration of 2000/., the wife’s marriage portion, to release 
all tlie right and interest that might accrue to them out of her 
fatlier’s pei'sonal estate by the custom of the city of London, he 
being a freeman of the said city. The defence made fi>r the 
defendant was, that die customary part being a mere possildity 
tuid Gontingeucy, which might or might not happen, it could not 
be released; and if it could, diat at the time of the articles, [ 
die wife was an infant, and so not bound by them; besides that 
die 2000/. was no cousideradon for releasing such an interest, 
die wife’s fiither having died worth upwards of 20,000/. By the 
lord chancellor Hwrdwicbe : Though hardships may happen on 
my determination, yet diese are coiisideradoiis too Icxise eldier 
for a judge at law or in this court to lay any weight upon; and 
I laust d^rmine according to the facts, by the rules of law, and 
of this court. In diis case tliere appears to have been a valuable 
consideration for the agreement in the articles, because at the 
time when die 2000/. was given, the defendant’s wife was entlded 
to no part of the estate of her father, and it was given for her 
advancement in the world, and it is higlily reasonable diat such 
kind of articles should be carried into execution, and that when 
a fidher is bountiful to his children in his lifedme, he should 
have his affairs setded to his own satisfaction. As to the ob- 
jecdon of die customary part being a possibility, and merely in 
contingency, it is of no weight; for there is no doubt but it 
might lie released in equity: but here is a covenant, which the 
defendant is bound by in all events. And it is no objection to 
say, diat die wife was imder age; for though in this respect, if 
the husband were dead, the articles would not bind her, and she 
would by survivorship be endded to the customary sliare, os a 
chtKe in action not recovered, received by the husband; yet 
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hd-bdiit^ &Hte, it is « mlatter thm^actmies to 'Mm is right of ihis 
Wife^ «nd he may release it, and Ms ^easd will bind her; and 
therefore it was reasonable he should p^fbrm hk covenants 1 
found my opinion too on an old law well known in theei^, 
by tlie name of JudtVs law; whereby a husband was authorise 
to agree with the father for the wife, though she was under ^e. 
1 63. [But such release shall be altogether ineiTectiiid if in 

any manner extorted or obtained by undue influ«ice. (2) Or 
without consideration, (2/7)] ■ ' 

' 14. In the last mentioned case of and/res, a question 

arose, whether the orphanage part, covenanted to l)e released- by 
the husband, should fall into the dead man’s part, and go wliolly 
ac-cording to his disposition of the residue of bis estate, as a diing 
purchased by him; or whether it should fall into Ins person^] 
estate, and be distributed witli it according to the custom. And 
tlie lord chancellor said, that as in equity things covenanted to 
be done are things actually done, it must be considered as if tl)e 
hu.sbaml had actually released, and so is an extinguishment of 
his wife’s right to the orphanage part; and being an extinguish¬ 
ment of the inght, it leaves tlie estate of the fatlicr as if it had 
never been cliarged with it, and must therefore be considered as 
a part of his general personal estate, and not go wliolly to the 
executor of the lather as part of the dead man’s shai’e. 1 Atk,Q^. 

15. In the case of HiU and Blanket, H. 28 C. 2. It is said, 
that there is no such custom, as tliat a child maiTying under tlie 
age of eighteen, witliout the fatlier’s consent, shall lose her 
orphanage part. Chn. Ca, Finch. 248. 

But in the case of Foden and HowhU, H. 1 2. By Jefferies 

lord chancellor: If the daughter of a citizen of London marries 
in his lifetime against his consent, unless the father be recouciletl 
to lier before his death, she shall not have her orphanage sliare 
of his personal estate : and it would be unreasonable to take tlie 
custom to lie otherwise. 1 354. (3) 

And if any person intermarry with an oi’phan without consent 
of the court, such person may be fined by tliem, according to 
the quality and portion of the orphan; and unless such person 
My the fine, or give security to pay it, tliey may commit him to 
Newgate, to remain there till he submit to their ordei's. Priw 
Land. 282, 283. (»/?) 

And he that marries nn oi'phan without consent of the court, 
must make a jointure before he receives tlie portion. I*riv. Land. 
286. 


^ Atk. leo. \P.Wms.QS9. 

1 63.'40‘i. 2Aek.l6\. 1 P. n'ms.m9. 2P. IV/ns.4^73. 

(h) Soo Jomk^7Uf 4'. Lfrdhrookf, 2 I V.^. 591. L'/torftr v. Prltcards, 

B Atk. ISO. ls5B. 

J7df Aupi ff, 1^01 >■’ 'tnd Maniur-. 7. in fine. 
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: > >!& S.- 1€B6/ liFbtale. and- Himt: -■ A.-iGreeBian.'of London, di^ Ciuton ex> 
leasring a widow andno <diildren^ but hath sererai grandcldldfea 
living at the time of fais death. And the question was, whether fbii^n. 
they were within the custom of the <aty of London or not. The 
lord chancellor took time to consider of it; and having consulted 
the recorder end sev£ral of the aJdermeii) delivered ms opinion, 
that grandchildren were not widiiii the custom of the-'city of 
Londmi. 1 Fcni.397. {Finner v, IjmglaTuL 2J5a. ^.264.n/. 5. 

S. P.] 

' > H. 1716. Nordtey and Strange, It was admitted by counsel, 
and said to have b^n so determined, and settled, that a,free- 
man’s grandchild (where the grandchild’s father was never ad¬ 
vanced in the freeman’s lifetime, and died before llie freeman, 
leaving a child) was not within the custom; and that only die 
ireeman’s children were within the custom, to come in for an 
orphanage part. \ P. IViU.'iM. 2A'«tt.426, [L. 7'cs^.210.3 

17. If a freeman of London hath but one child, and he has Hotchpot 
received some portion from his father, and the father dies, leav- 

ing this child and a wife; the child shall have his full orphan’s ^’iJdrS. 
part, without any regard to what he liatli tiJready received: for [ 452 j 
that advancement in part Is only to be brought into hotchpot 
with children, and not with others : Hy Sir Edward Northey. 

{Fowke V. Ilunli] 2 Salk, 426. 

A/. 1685. Beckford iiwd Beckfvrd, The only point was, upon 
the custom of the city of I^ondoii, where a chikl that had a por¬ 
tion, but was not fully advanced, and was to bring her portion '' 

into hotchpot: whether the portion should be brought into the . I 
personal estate in general, tliat so the widow might come in lor 
part of it, or whether it should be brought into tiie orphanage 
part only. Lord chancellor: It is beyond all doubt, that it must 
be brought into the orphanage pari only. [2 Vern. 281. Amwmd 
V. Hone.ywood,'] 1 Vem, 345. 

T, 1691. Fane and Bence, Where an only cliiJd is in part 
advanced by the father in his lifetime, such child shall not 
bring his part into hotchpot, there being none in equid degree 
with him, 2 Fern. 234. 

T. 1729. Cleaver and Sparling. A freeman of London Iiav- 
ing but one child, advanceth that child in part only; the child 
shall take a full slmre, without bringing what he lutd before 
received into hotchpot: for the only meaning of bringing the 
child’s share into liotchpot is, to make an equality omojig the 
children; and not for the benefit of the mother, or to increase 
the dead man’s sliarc. 2 P, Will, 526. 

18. A lease for years attending the inheritance of a freeman Leaae. 
of London, is not assets within the custom. \'Vem,2, 102. [See 

2 P, Wms. 272 .] 

19. So if a citizen of London has a trust of a term atlending Trust of« 

tens. 




•f(« 




ius mberitaace^ and dies? .the trostof^dxe JS^CT sbdl not be sub> 
joct to the custom of Xiondon, .ta.be divided between the: 
and children, as other personal estate and cJiattels shall. 2 
« 6 . 

Mortgage. 20. A mm't^age in fee shall be counted part of a fi*eemmi*s 
personal estate, and subject to tlie custom. C/uu Ca«285. 

A iQortgr^e shall be paid out of the personal estate, in pro« 
fei'ence to the customary or orphanage part by the custom of 
Xiondon; because the custom of London cannot take {dace till 
after the debts paid. 2 P, WitL 335. 


IV. Of the custom of the province ^York. 

By the statute of distribution 22^23 C.2. c. 10. it is provided 
that the said act, or any thing therein contained,, shall not any 
[ 453 ] prejudice or hinder the customs observed within the city 

of London, or witliin die province of York, or other places, having 
known and received customs peculiar to them, but that the same 
customs may be observed as formerly; any thing therein con¬ 
tained to the contrary notwiU islanding. § 4. 

And by tlie 1 J’,2. c. 17. For tlic determining some doubts 
arising upon the said statute, it is hereby enac ted and declared, 
that tlie clause therein by which it is provided, that the same 
statute or any thing therein contained, should not any ways pre¬ 
judice or liinder the customs observed widiin the city of London 
and j/roviivce of York, was never intended, nor shall be taken or 
construed to extend to sucli part of any intestate’s estate as any 
administrator, by virtue only of Imng administrator, by pretence 
or reason of any custom, may claim to have to exempt the same 
from distribution; but that such part in the hiuids of such ad- 
ministi*ator shall be subject to distribution as in other cases within 
the said statute. § 8. 

By virtue only of being administrator'] [As the custom of York 
does not extend to tlic testamentary part of the persomd estate,3 
that part which the administrator hath by virtue only of his being 
adininisti'atoi’, is the dead i7ian*s part; which being taken out of 
the custom, this statute of tlie 1,7.2. c. 17. provides tliat the same 
shall be distributed according to the statute of distribution. 

And agreeable hereunto was the case of Stapleton and Sherrard, 
Xeb. 5tli, in the 3.7. 2. (4) which cause was depending when tliis 
statute w'as made; Between John Stapleton, esquire, and Thomas 
lordMeryon, plaintiffs; Bennet Sherrard, esquire, and Dorothy his 
wife, administratrix of the goods of Robert Stapletou, esquire, 

dcfendiuits.-This cause having been firet heard on the 13th 

day of June in the 35th of Charles 2., and it being then referred 


(4.) X/.i684, 1 Kcs.S05.314.432. 


seuid^ ’BUtribiaiittt. 438 

td ft vaaSH 0 r to take an aceount of the estate of tho said 

Robert Scsjdoton, and to make exact distribution of the saTue 
aocorciing to law, amongst tke i^aintilF Stapleton, and the child 
of the lord Meryon, and also the brotliers and sisters of die said 
Robert Stapleton, os well those of the whole Uood, as of the 
half blood) and their respective representatives; the defendant, 
in right of die dei^donc Dorothy, as she is widow of the said 
intestiUe Robert St^leton, clauning a moiety of the dear 
soiial estate by the custom of the province of York, and also by 
die lute act for settling intestates* estates, hull* of the other moiety 
thereof; and the said master being diereby to report specially to 
this court, 05 he should think fit, ^diat diould appear (foubtful as 
to the interest of any of the parties concemod riierein, tlie said C 454 j 
master made his report, dated the 9th day of June, 1681', whereby 
he certified, that by the custom of the province of York, a moiety 
of tlie said clear personal estate was of right due mid belonging 
to the defendant Dorothy, as the widow and relict of ihe said 
Robert fiitapleton, and that the odier moKty he had divided 
^miongst the said intestate’s brothers and sisters, and dicir l^ol 
representatives, in such proportions os is therein mentioned. 

And exceptions having been put in to the said report, and tlie 
same coming to be heard tlie 24th day of February in the 6rst 
year of king James the Seennd, before the right honourable the lord 
keeper of the great seal of England; his lordship desired his 
grace the then lord archbisliop of York to certify, when a man 
nics intestate witliin the province of York without issue (after his 
debts and funeral cxpences paid,) how the resid ue wiis to be <livided 
by the custom of tlic province of York, and what part remained 
by the ordin^iry to be disU ibuted, And his grace the then arch¬ 
bishop of York having, pursuant to die sjud desire, on the 18Ui 
day of March in the first year of James the Second, certified, that 
in sudi cases aforesaid, the widow of the intestate by the custenn 
of the said province hatli usually had allotted to her one moiety 
of the clear personal estate, and that the other moiety had been 
distributed amongst the next of kin to the deceased intestate, and 
that had been tlic constant practice of the ecclesiastical court at 
York. To whidi certificate the said defendants took exceptions. 

Upon debate whereof on the 17th of May in the said first year 
of James the Second, it was ordered, that the exceptions should 
be overruled; imd the defendants were ordered to pay unto the 
plaintiff and bring into court respectively, the several and re¬ 
spective sums of money therein in that behalf mentioned within 
two months; or in default thereof, or if the plaiTiti^ should not 
acquiesce therein, then they were to pay costs. And the defend¬ 
ants being not satisfied with the said order, did afterwards petition 
the right honourable the lord high chancellor of England for a 
rehearing uf the sakl cause, upon this point only, namely, 



si* WiiM. 

wheihes the defendant Dorodby, being the vddow of the said 
Robert Stapleton, who died an inhabitant of the province of York, 
and widiout issue, and also his administratrix, ought not by virtue 
of the custom of the said province to have one moiety, or half 
of the clear personal estate of tlie said intestate Robert Stapleton 
her late husband, and also according to Uie rules of distribution 
£ 455 ] mentioned in the late act for settling intestates’ estates, to hove 
half of the other moiety as widow of the said Robert Staj^eton, 
who died without issue as aforesaid. And his lordsliip having 
ordered the said cause to be reheard upon tliat point oiJy, and 
the same coming to be reheard accordingly before his lordship 
in the prince of the defendant’s counsel, none attending for 
the plmntiffs, albeit due notice of the said Lost order for rehearing 
was given to them and the otlier parties concerned, as by affidavit 
then produced did appear j and the case on the pleadings in the 
cause being opened by the defenduiit’s counsel, and upon con¬ 
sideration tliereof, and of tlie said late act for settling of intestates’ 
estates, and of tlie statute made in tlic first year of his said majesty 
king James the Second, intitled, an act lor reviving and continu¬ 
ing sevei*a] acts of parliament therein ineiitioneti; his lordship 
decJaretl, that notwithstanding tlie said certificate of the said 
lord archbishop of York, his lordship was fully satisfied, the 
defendant in right of the defendant Dorothy, as widow of tlie wiid 
intestate Robert Stapleton her late husband, ought to have the 
one moiety or half of his clear personal estate by virtue of the 
custom of the province of York, and also lialf of the other moiety 
of the said clear personal estate by virtue of the said statute and 
rules of tlistrilmtion therein mentioned : and tlid order and decree 
the same accordingly. And it being alleged, that the defend¬ 
ants in pursuance of the said Jbnner decree, and to avoid any 
contempt for not yielding obedience thereto, lind paid and satisfied 
unto the phuatiils and otheis, the brothers and sisters of tlie said 
intestate Roliert fstaplcton, or their respective representatives, or 
some of them, the respective proportions to tliem respectively 
allotted by die master’s report, whereas they ought but to have 
paid one moiety tliereof, and prayed that the plaintiffs and the 
said other persons that w'erc so over-paid, might refund and pay 
tlie defendants the moiety or half of tlie money so paid or satisfied 
unto iheni, bis lordship did order and decree tlio same accoixfingly, 
and die 5/. deposited with the register, upon the granting of the 
smd rehearing, to be paid back to the def«idants, or tlieir clerks 
ill anu t. Afterwanls on the 8th day of June, in die third year 
of the reign of his said majesty king James die Sectmd, the plain¬ 
tiffs lieiiig dissatisfied with the said order made, petitioned his 
lordship to hear the cause again; and the same coming to be 
reheard accordingly on ihe 5lh day of Ft'lmKT\' in die year 
aforesaid, Im'Ioiv his hadship, in the presence; of crnnsel learned 
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ou bodi »Ues, upon iong debate of the matterj and hearing what 
could be alleged on either side, his Jordsiiip declared the defend¬ 
ant’s wife is well intitled to one moiety of her late husband’s 
estate by the custom of the province of York, iSwinh. 220., infra, 

458. (2)] and to a moiety of the other moiety by the act of dis¬ 
tribution, [22 & 23 Car. 2. c. 10. § 6.] and therefore saw no 
cause to alter tlie former order j and therefore did order, that 
tile said former order should stand confirmed. 

By the 4 c. 2. [A A 1692.] Whereas by custom within [Power 
the province of York, or otlier usage, the widows and younger fdbabit^t* 
children of persons dying inhabitants of tliat province, are in- of province 
titled to a part of the goods and chattels of their late husbands York to 
and fatliers, (ciilled her and their reattonablc part,) nottvithstand- 
ing any disposition of the same by their husbantls* and fathers* 
last wills and testaments (5), and notwithstanding any jointures 
made for the livelihood of the said widows by their husbands 
in their lifetime, which are competent, and according to agree¬ 
ment; whereby many persons are disabled from making sufficient 
provision for their young children: for remedy thereof, it is 
enacted, that it shall be lawful for any person inhabiting or re¬ 
siding, or w’ho shall have any goods or chattels w'ithin f/«cpmt7incc 
of York, by their last wills and testaments to give, bequeath, 
and dispose of all and singular their gooils, chattels, debts, and 
other personal estate, to their executors, or such other persons 
os they shall think fit, in as ample manner as by the laws and 
statutes of this roidm any person may give and dispose of tlic 
same witliin the province, of Canterbury or elsewhere ; and the 
widows, children, and otlicr the kindred of such testator, shall 
be barred to claim or demand any ])art of the g(KKls, chattels, or 
other personal estate of such testator, in any otlicr manner than 
as by the said last wills and testaments is limited and appointed. 

§1,2. Provided, tijat nothing in this act sluiiJ extend to the 
citizens of the cities of York and Chester, who shall be freemen 
of the said respective cities, inhabiting therein or within the 
suburbs thereof at the time of their death; but that every such 
citizen’s widow and children sluill have such reasonaldc part and 
proportion of tlic testator’s personal t»late, as tliey might have 
had by the custom of the province of York before the making 
of this act. § 3. 

Note, the mentioning of the city of Chester here was a mistake; 
for this custom of the province of York did not extend to that 


(5) Thus in North v. North, cited In XVebb v. Webh, (1689) 2Atk. 
Rep. 110, 111., an inhabitant of the province of York made a will, 
and devised a moiety of his estate to his wife. Iltswas adjudged that 
the widow should have three-fourths. 
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nor to ariyiillierpairt of tfie whf>lear^KcloabotiJ? 3 r<>f 
and Ae reason is, because until the erection of the see CSiestftv 
in the time of kr^ Hemy the eighth, that archdeaconry was not 
within the province of York, but was part of the diocese of 
Litchfield and Coventry within the province of Canterbury^ 
And therefore afterward, when this proviso was taken off by the 
statute here next following, with respect to the city of York, 
there was no need for any application to parliament to rep^l the 
same proviso, in relation to the city of ChiWter. (6) 

But as to city of York, it is enacted by the 2 §* 3 c. 5. 
as ftdioweth: Wliereas in the statute of the 4 BC e. 2. there is 
a proviso, that nothing in the said net contained should extentl or be 
construed to extend to the citizens of the cities of York and CftcsteTi 
who should be freemen of the said respective cities, inhabiting 
therein or within the suburbs thereof^ at the time of their death; 
but that every such citizen’s widow and children should have such 
reasonable part and proportion of the testator’s personal estate, as 
they might have had by the custom of the province of York before 
the making of the said act: and whereas notwithstanding, the 
may<M* and commonalty, on behalf of the inhabitants of the said 
city of York, have requested that the said proviso may be re- 
pemed, so that tlie freemen of tlic said city may have the benefit 
of the said act, as well as till other persons Inliabiting within 
the said province; it is enacted, that the said proviso, so far 
ns the same concerneth the citizens of the city of York, shall lie 
and is hereby repealed; so that it shall and may be lawful for ail 
and every tite cUizena of the said city (f York, who shall be free¬ 
men of die said city, inhabiting therein, or within the suburbs 
tlicreof, at the time of their death, by their last wills and testa¬ 
ments, to give, bequeath, and dispasc of their goods, chattels, 
debits, and other personal estates, to their executors or such 
odier persons as they shall think fit, as any other persons inhabit¬ 
ing or residing within the said province of York may lawfully 
do by virtue of the said act; and that the wridows, children, and 
other kindred of sucli testator, shall l>e barred to claim or demand 
any part of the goods, chattels, or other personal estate of the 
testator, in any other manner than as by the said last wills and 
testaments is appointed; any thing in the said act, or any other 
law, statute, or usage to the contrary notwidistanding. 

So tliat the ancient law and custom reslraming the inhabitants 
of the province of York from nisjiosing of their whole personal 
estates by will, is now utterly abolislnd out of that whole pro¬ 
vince. 


fG) Chester not Iiavlng been wiihiu the province of York at the 
time of the making^it n bishop's sec by Henry tito eighth, is not within 
the custom. Pickeriny v. Stem/ordf E, 1797, S 




Bnt 4ritb jr«9{iect disjCriinttSon, of. imei^tes.^:ef&^ ^ [Cuatom of 

custom contiaues as it bath been for ages past.; whid^^ taking p^inoeof 
Swinhwme for our guide, we come now to trace out and delineate. a^J^i^tioD 

It is to be understood tlten, that nothin the province of Yorli trf'intes* 
generally, there hath been an ancient custom, and divers iamous cf* 
writers long ago have made mention of the said custom in their 
worics to have been observed loog before their days, and the £ 456 - ^ j 
same also appeareth from the acts and other very ancient instru*- 
ments of undoubted credit, faithfully preserved in the r^istry of 
the ardibishop of York; by which custom tha'e is due to the 
widow, and to the lawful children of every man, being an in* 
habitant or an householder within the said province of York, and 
dying there or elsewhere (7) intestate, being an inhabitant or 
hou^dder within that province, a reasonable part of his char 
rnaoeable goods ; unless such child be heir to his father deceased; or 
were advanced by his father' in kis lifetime^ by wliich atlvancement 
it is to be understood, ilutt the father in his lifetime bestoioed upon 
his child a competent portion wJtcreon to live. Swin. 220.2^. 233. 

Reasonabk jHirf] which is us followeth: 

(1) If the intestate hath neither wife nor child, at tlie time of 
his death, his whole personal estate (the funeral expences and 
other necessiiry charges being iirsl deducted) shall be disposed in 
the due course of administration; tlie same hei’etofore having 
been wholly at tlic disposed of the deceased, and consequently 
falling now under the directions of the statute of distribution. 

Swift. 220. 

(2) If the intestate at the time of his death leave Ixiliind him 
a wife and m child, or else some child or children hut no wife ; in 
this case, by the custom ol)scrve<l not only throughout tlie pro¬ 
vince of York, but in many other places besides witiiiu this realm 
of England, the goods are to be divided into two parts; of which 
one part is due to the wife, or else to the children, by virtue of 
tlie said custom. Swin. 220. 

But if by settlement a jointure is limited to the wife, in bar 
of all her demands out of tlie personal estate of her husband by 
virtue of the c\istom, in such case it is as if there were no wile, 
with respect to the said customary part; so, if it is in liar of all 
her demands, by virtue of tlie said custom or otherwise, she shall 
be del)arred also of any distributive share by the statute. 

I Vem. 15. 

And if the intestate have a wife, and a child or children, which 
child is heir to the intestate, or which children were advanced by 
the father in Ins lifetime; in this case it is as if lie had no child; 
and therefore in like manner die goods shall be divided into two 


(7) But see Pickering v. Stamfordy sujrra. 



pATts, whewf ^ wi^, is to jbtave .the oue par^ to hecse)^t«a^l 
th^ other hSf is distributable by .the statute. iSV*^ S20, 

So in tlie case of Goodmifi and Ramsden, 3f. 16^. ^e 
[ 459 ] plaintiff exliibited a bill, to nave an account, ^d lier share of 
ner father’s personal estate, who died intestate. Tlie defendai^t"* 
pleaded, tliat the estate in question lay within tlte province of 
Yorl^^ tliat the intestate died there, and that the |dain^ 
being one of his daughters was advanced by him in his lifetime.; 
and that by the custom of the province of York, a daughter 
being once advanced by her fatlier in his lifetime, was exckKled 
from all further benefit of her father’s personal estate. But in 
tliis case it appearing, that all the children of the intestate were 
advanced by him in liis lifetime, and so the estate wholly ex- 
•empted out of the custom, it ought to go now in a course of 
administration, and be distributed according to the act for set- 
tbng intestates’ estates; and thereupon die plea was overruled. 

I ^er«.200. 

And in die case of Collimon and TrotteTf June 24, 1727, 
Kichard Collinson died intestate, leaving a widow, who was 
the, present defendant, Anne Trotter; and an only child, 
Thomas Collinson, the plaintiff in this cause. Sir Joseph 
Jekyll, master of die rolls, directed two issues to be tried 
at York assizes : 1. Whedier the defendant Anne Trofterj who 
was the widow, is entitled by the custom of the province of York 
ito a moiety, or any and what part of the intcstate’^ /esUite: 
2. Wlietlier the plaintiff, Uliomas Collinson the infant, who is 
entitled to lands in fee-simple by descent, on the dcadi of his 
said fadicr, is by the custom of die said province entitled to any 
and what part of his said fatlier’s personal estate. These two 
issues w'ere tried accordingly at the summer assizes following. 
And after long evidence given, the jury found, as to the first issue, 
that die wife is entided by die said custom to a moiety of the 
intestate’s personal estate; and, as to the second, that the son is 
excluded, by the descent of the fee-simple estate, from claiming 
any part of the personal estate by the said custom. And conse¬ 
quently, the widow would receive one half of the pei’sonal estate 
by the custom, and one third of the remaining half by the 
statute; so diat taking the whole together, she would receive 
two-thirds of the said intestate’s personal estate. 

(3) If the intestate at the time of his death had both a wife 
and also a chiid or children; in this cose the deceased’s share is 
no more than the diird part of the clear goods: for the said goods 
shall be divided into diree parts; whereof die wife ought to have 
one pM't, die child or children another part, and the third part 
(which is culled the death’s part) is distributable by the statute. 
Yet so, as that the child or children be not heir to the intestate 
their father, or advanced by him in his lifetime: for then it is os 



tfere no child; and consequently the of the 'de« 
are to be divided into two parts, whereof the intestate’s 
Wife is to have the one part, and tills other is distributable by die 
statute. And if &e intestate have a wife, and children whereof 
one is keir^ and another ndomcedy and some not advanced by their 
father in his lifetime; in this cose the goods of the deceased shall 
be divided into three parts, whereof the wife shall have coie, the 
child or children not advanced another, and the third (being the 
death’s part) is distributable ns aforesaid. Stain, 231. 

But here ariseth a very important question, in case where a 
child hath received in his father’s lifetime an advancement, not 
only sufficient to debar him of his customary part, but so large 
as to extend into, or to overbalance, what would be his 'propor» 
tionable shore also of the dcad-maii’s part; whether in ttiis case 
such child shall receive any share of the dead-man’s part, unless 
he Wiir bring over into hotchpot in the said dead-man’s part, so 
much of his said advancement as exceedeth his just proportion 
of the customary part. And concerning this, the opinions of 
learned men are various. Some hold, if a child is fully advanced, 
so as that his advancement doth exceed not only what would be 
bis just proportion of the customary part, but of the dead-man’s 
part likewise : that in sudi case he is excluded from any blither 
share whatsoever of his fatlier’s personal estate, either by the 
custom, or by the statute. Others are of opinion, that what¬ 
soever his advancement shall have been, so as to debar him of 
bis customary part; yet that advancement shall have no consi¬ 
deration in the dead-man’s part, but thereof he shall receive his 
full share without any retrospect to his preceding advancement. 

The former opinion is more agreeable to equity and reason ; but 
whether it is consistent with the construction of tlie statutes, is 
the question. For this is a point respecting not the custom, but 
tile acts of parliament: the custom itself in this case is clear 
enough; but it is questioned, how far the statutes do infringe the 
custom in this particular. 

Before the statute of the 22 Sc 23 C, 2. the custom was this: 

Tlie children received their own customary part and no more; 
and of this customary part a child fully advanced could have no 
share, the advancement being esteemed as a satisfaction for his 
filial portion ; and no child could sue for any share of the dead- 
man’s part; the same (accordingto its original institution) being [ 461 j 
to be disposed for the soul of the deceased. This statute left 
tlie custom entire. And the statute of the 1 J.2. c. 17. doth not 
touch thereupon, furtlier than to distribute the said dead-man’s 
part Nevertheless, in such distribution it is required that die 
children (exclusive of the heir at law as afore^id) shall bring 
their respective advancements into hotchpot. But in this case, 
the advancement is supposed to be already sunk in the customary 
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part; and cansequently nothing remained to be brought into 
the dead>man’s part: and therefore (upon this st^poution) a 
child, how largely soever adt^ced by ins father in his lifetime, 
shall only thereby he exduded from receiving any further filial 
portion by the custom, but shall not be exduded from receiving 
a full dis^butive share of the dead->man*8 part by tlie statute*, 

And widi this seemeth to accord the case of .Guifyeun and 
Jtamsden^ T, 1692, which was thus: The intestate, being anjn- 
habitant in die province of York, left issue a son and daughter 
only, and no widow. The daughter had a portion given lier in 
marriage, in lieu and full satisfaction of what she might claim by 
the custom of the province. The son was also advanced, by a 
settlement of lands. The question was, how this estate should 
be distributed. For the heir it was insisted, diat now die custom 
of the province of York is to be quite laid out of the case, and 
the same distribution made of the estate, as of any other intes¬ 
tate’s estate, and by consequence the daughter to bring her por¬ 
tion into liotchpot; but die heir to have a full sliare, without 
regard to what lands had been settled upon him. By the court: 
die daughter must not bring back her portion into hotchpot; for 
that came in lieu of the customary part, and was ^ the price the 
father thought fit to give her for the same. 2 Vtrn, 274. [/iy. 

Ca. Ab. 161. pL 5, S- C-] 

But here it seemedi, that a distinction ought to be made be¬ 
tween an advancement given and accepted expressly in lieu and 
satisfaction of the filial portion, and an advancement given gene¬ 
rally without any such agreement or stipulation. In the former 
case it seemeth, tliat no respect shall be hatl of such advancement 
in the distribution of the dead-man’s part, die same being to be 
considered not so pi'operly un advancement by the father, as a 
purchase by the child; and which, by possibility, might have 
fallen sliort of, as well as exceeded, the true value of the child’s 
f 4g2 I portion, (a:) And upon this principle, the said case of Gudgeon 


(x) For a child of ago, for a valuable consideration, might release 
his future filial portion. [See aniCy 448.] Of which kind of release 
there seems to have been a special precise form, according to die 
following example, which is brief^ and yet full withal and compre¬ 
hensive ; much in the style and manner of those most accurate forms 
of composition, the writs in the register, viz, “ Jie it known unto all 
men hy these presents^ That / 'ITiomas ‘Whitehead of Byebeck in dte 
county (7^ Westmorland, husbandman, for and in consideration of a 
sum of money, hy Richard Whitehead wy father, of Byebeck afore- 
said in the said county, yeoman, to me well and truly contented and 
paid, hrrve remis^, rd^ed, and qtdt-claimed, and by Aese presents 
do absolutely remit, release, and quit-datm, unto dw said Richard 
Whitehead my father, his executors and administraiors, all manner of 
filial or child’s portion of goods, udtich I the said Ihomas, my exe- 



isiiM\ i?a»i*rf«rseemeth to have been ddtcrniimHl- Out ^vi^ev^ there 
no such ^)ecial contract or agreement, btrt the advancement is 
genera), witliout any particular respect either to the customary or 
distributive shared-it seemeth, tluit the same shall bo applied 
eitlier to one or both of them, according to the umoimt of such 
advancement, and so us Itest to answer die intent of the statute, 
wliidi expressetli that the estate of all the said eirildren skail be 
made eqml ajt near as can be, estimated. And by this distinction, 
the two conti ary opinions seem to be reconciled. 

his clear moreahle goods."] Wliere the wife or children ought 
to have a rateable part of the goods of the dece^osed, be it a [ 4'63 ] 
tliird part or half, as the case yieldeth ; U>ere also tliey ought to 
have a like part of the ddits due unto the intestate, after they be 
recovered by the administrator; for then tliey are numbered or 
iiccounted amongst the goods of the intestate, but not Ixdbre. 
AVVk.221. 

But of leases {Swinlmrne says) the wife and children cannot 
have any rateable part within the province of York, or othur 
})]accs whore tliey Iiave licen accustomed to have their rateable 
part of the moveable gomls and debts recovered, unless the 
said wife or children, demanding their rateable part of leases, do 
prove that by special custom of that place, (namely, of that city, 
county, deanry, or parish where the intestate dwelled, and liud 
such leases,) the wives and children wore accustomed to have 
their ratealiJe purl, as well of tlie leases as of tlie moveable goods 
of the intestate; which special custom lieing proved, they may 
recover the rateable part as before. (But not by the general 
custom of the province.) Aw’iw. 221. 

But concerning esUites pur autre r/e, that is to say, estates 
held by lease during the life of another person, it is specially 

cutors or ussignSf can or may hereafter haocy claimy or demand of, i>/, 
and to tJie. goods or chattels of the said Richard Whitehead, by any 
manner of toaysy means, title, or claim hoivsoej^er. In imfness whereof, 

I the scAd Thomas W^hitehcad have hereuiUo set my seal, the frst day 
o/’May, in the eighiJt year of the reign of our sovereign lord James, ^ 
the grace of God, king o/* England, France, and Ireland, defender of 
the faith, so forth, and of Scotland the forty third, 1610. 

Sealed and ddivered 

in Uie presence of us, 'J’homas W’hitcliead. 

George Sharp. 

Edward Branthwaite. 

Thmiias Potter. 

Philip Winster^' 

And here it is observable, tliat tlie particular simi, which was the 
consideration, is not sjieciticd ; so that there is no room here to dis¬ 
pute about the guantwn of the advaocement: for it must he taken in 
sueh case as an advancement in foto. Bum. 
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bo''devise thereof, they shall go and be distributed in the same 
fanner as the personal estote^of the intestate. 

Unless such child be heir to his father deceased.'] Which limit¬ 
ation is diversely extended; as, 

(1.) Kot onl^ the heir of lands holden in fee-simple is thereby 
barred'tir'cmi the recovery of a filial portion, but m also that is 
heir in feie-tail, either general or special. 

(2.) Albeit the lands be of very small revenue, peradventure 
"not past a noble yearly rent, and the goods very great in com- 
paiison of so ^all a rent (be it 1000^ or more); even in this 
case the heir is ban*ed from the hope of a filial portiem. And 
though this may seem hard to the heir, if we consider that same 
right of primogeniture; yet if we shall consider on the other 
ride, that if the lands be worth 1000^. a-year, and the goods 
little or nothing worth (the debts being paid), and so little or 
nothing left to the rest of the children (which case is more fre¬ 
quent than the foi*mer); the custom we sec is not void of equity^ 
when both cases are equally balanced. Svnn. 232. 

(3.) Not only that heir is excluded from a filial portion which 
[ 464 ] doth enter upon the lands immediately after his fether^s death, 
but he also which is heir in reversion is heir; and being heir 
can have no filial portion. For in tlic writ de roHoTiabili parte 
banorum, it is contained, that he which demanded) a filial potion 
netOier is heir nor was advanced in the life of his Javier: now he 
that is heir in reversion cannot say so, and tlierefore can recover 
no filial portion according to the custom of the country. Other¬ 
wise, if he should recover a portion, and the land afterwords’; 
the final intent of the custom should suffer prejudice, which 
would that the lands and goods should not go both one way, but 
the one to the heir and the other to the rest of the children. 
And yet tlie case may fall out very hard with tiie heir in rever¬ 
sion, for what if he should die in the mean time, before he 
could lawfully enter to those lands which be his only in rever¬ 
sion, and so reap no benefit either of his father’s lands or goods. 
Howsoever it shall fall out, he must be content with his lot; and 
though not he, yet his shall enjoy the land at tlie time appointed. 
Swin. 232. 

(4.) Albeit the heir received the lands by settlement made 
upon his father’s marriage; yet he is heir so as to be excluded 
thereby from a filial portion. As in the case of Constable and 
Const^lcy T. 1700. Upon a farmer hearing of this cause, a 
question arising upon the custom of the province of York, touch¬ 
ing the distribution of the personal estate of the father; an issue 
was directed to be tried at law, whethri* tite father having by 
settlement on his marriage scttl^ his real estate to himself fbr 
life, part to his wife for her jomturc, and the remulnder of- the 
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wMe'to andb'ptbor mu in rtml, remainder to. bis own 

right heirs» the eldest son was thereby exclude by ^ custom 
of the province of York, from haying apy share oi his fether^s 
personal estate; and it being found that lie was th^eby debarred 
and excluded, and tlie cause coming now to be hem*d on the 
equity reserved, it was decreed accordingly. 2 Fem, 375. 

^•5*) Albeit the heir hold lands by deed or ibodment in mort¬ 
gage, or with clause of redemption, diat is tp say, upon oon- 
ditk>n that if the feoffor pay unto liiin a sum of money at a certain 
day, that then the fec^or may re-enter, and the deed or grant 
to be void; yet nevertheless in the mean time, until the condition 
be performed, and the land redeemed, if he diould demand any 
filial portion, he is barred, because as yet he is heir to the de¬ 
ceased. But if the lands should be redeemed, and tlie money 
satisfied, then it is tlioiight that he may recover a filial portion; 
because then he Ls not heir to the deceased, nor the advance- [ 455 j 
ment certain which was made by the fatlicr in his lifetime. 

Swin, 2B2. 

( 6 .) Likewise if a man purchase lands in fee, and by will de¬ 
vise the same lands to his eldest son and to tlie heirs of his body, 
and for default of such issue to his younger son and to the heirs 
of his body, and so on; in tliis case, Swifihume says, the eldest 
son is not barred from the recovery of a filial portion, as heir to 
the deceased; because he is not as heir to his father according 
to tlie course of die common law, but according to his father’s 
will. Swin. 232. f But whether this devise shall bar him as on 
advwcement is another question, which will be considered after¬ 
wards.] 

But where a man is heir at law of lands in fee-simple, and his 
father ^so deviseth those lands to him ,* it seemeth that he shall 
take by his better title, as heir ut law, and not as devisee: and 
consequently thereby shall be excluded from a filial portion. 

For no man can by his will make his heir a purchaser of a fee- 
aim(de; for the dek^nt will take effect at the same time, and the 
elder title sliall be preferred. 

(7.) In like manner the youngest son, who is heir in borough 
English, seemeth not to be lieir, so as thereby to be debarred 
from a filial portion; for he is not heir according to the course 
of the common law, but by a particular custom. 

( 8 .) Note also, that if die cliild should have any copyhold land, ^ 
afier his father’s death; in this case he is not reputed his father’s 
heir to the effect aforesaid, and so barred from tlie recovery of a 
fiJi^ portion, due by die general custom of the sakl province. 

S'win. 232. 

Note,, the word copyhold^ although of itself it* conveys an idea 
distinct.enough, yet from the dift^ent acceptation of it amonj^t 
learned men, it becometh ^mvocol; some using it to signify jdl 

I 1 3 
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IftTiV)!; wliiftli arft not fff«*hold; o^efs, more propterfy fands 4>n1y 
whicli are holdeii copy of court roll. It is of vety much im-^ 
portance to determine in which of the two senses it is here to be 
understootl; for a great part of the lands within the prorince of 
York arc neither freehold nor copyhold, but are included under 
^ the word customary. 

For customart/ is tlie general denomination of lands lidden by 
the custom of the manor, of which copyhold is but one species; 
so that although all c<»pyhol(l lands are customary, yet all cus¬ 
tomary lands are not copyhold. And it seemeth that the word 
[ ] copyhold here shall l>e understood in the less proper sense, so as 

lo signify, lluit vnatovianj lands in general, as well as those which 
arc strictly copyhoid^ inherited from the father, shall l>e no hin¬ 
drance to the child from obtaining a filial portion. For at the 
time wlicn this custom of the province of York took place, these 
customary lands were not inheritjiblc. 

ih' ircre advanced hy his father in Ms lifetim^ Here it comes 
lo be considered, what manner of preferment or advancement that 
is, which doth debar the child from a filial portion. 

By his father'] For if another than the father Iwstow any pre¬ 
ferment or advancement, though never so much, this preferment 
by another is no bar lo the child, Irom the rccov'ei’y of the filial 
portion of his fiither^s goods; much less, where tlie child hath 
advanced Ids estate hy his own induslrj'. ^ivin. 233. 

In his lifviimv^ 1 lore the case aforesaid is considerable, where 
the father by his last will deviseth lands to his son (lor this he 
may well do, and yet nevertheless die intestate as to his got)ds), 
wlaMlier tins shall be such an advancement as shall debar the son 
from the rccoveiy of his filial portitm; and it seemeth that it 
shall not: for tins was no advancement to the child in the lifetime 
of his lather; but he may refuse or w’aive the bcqflcst, and re¬ 
cover a filial portion due accoi*ding to the custom of the countiy. 
S«’m. 233. 

Howbeit, if the father in his lifetime bestow a lease upon bis 
child, or grant unto him an annuity for life out of his lands, yet 
in such manner as die child shall not reap any licnefit diereby, 
so long as the father liveth, but after his death ; this is holden for 
a preferment or an advancement, because it was assured (8) unto 
him in his father’s lifetime. Nor is this case coiitrai’y to Uic 
former; for the child had no assurance of his devise mitil his 
fadier was dead, because he might have revoked (8) the same at 
any lime w'hilst he lived, which he could not ilo in the other 
case. jSV/h. 233. 

Tlutt the father in his lifetime hestou'ed vpon his child^ For if 
the father bestow any thing upon nnoihcr for his child’s sake, or 

f'cr St.-inb. erf. 7. p. in next noU. 
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for 4be ipoocl o (^ child; nevertheless-this is no such prefeituent 
as will hinder the child of his filial portion. Swin. 233. 

And therefore if the father bestow any diing upon a man of 
trade) to take his son for an apprentice) and to teach him his 
ni}«tery; this is no advancement to the effect aforesaid. Svnn.2S'3, 

Or if he l^estow any thing upon a schoolmaster, or tutor in the 
university) for die increase of his knowledge in learning, or for 
any degree there to be obtained; this is no advancement to 
exdude the child of a filial portion. Swin. 233. 

No more is it (saith Swinburne) if the father buy the advowson 
of an ecclesiastical benehce or dignity, and afterwards present his 
son thereto. Swin, 233. 

So if die father buy an office, and bestow it upon his son; tliis 
seemeth (he says) not to lx: an advancement to bar him of his 
portion. Swin. 233. 

Or if the son be much indebted, and the father discharge die 
debt; yet this seemeth not to be a preferment. Swin, 233, 

But if the father bestow a competent pirtioii with his daughter 
in marriage, upon him that shall many her ; this, witliout ques¬ 
tion, is such an advancement as will bar her from the deinund of 
a filial portion. Swin. 233. 

A cvmpetejil poriioii] By the word jHjrtion is to be understood, 
not only a sum of money, or part of tlie fiither’s goods and chat¬ 
tels, but also lands and iiunuities bestowed by the father upon tlie 
son. Sunn^ 234. 

CcnnpeteiU^ Ckimpeleut signified) equfd, or not far inferior, to 
that quantity whicli otlierwise according to the custom of the 
province should fall to I>e due to the child, after the rate and 
proportion of the father’s estate, at the time when he doth bestow 
any such thing upon his child ; for die same being equal, or not 
much under the rate which should belong to the child by die 
custom aforesaid, if his fadier hiul then died, shall stand for a 
sufficient preferment and advancement, to exclude him from u 
filial pordon. (9) For considering the equality, or small inequa- 


(9) Twisden v. Twisden^ /i\ 1804, 9 Ves.Jnn. 425. According to 
the custom of York, a child cannot take a share in the customary 
part who has been advanced in the Ul’etimc of the deceased. Those 
are the words of the custom and of the writ de raticniftbili paiic, not 
merely in the ordinary sense, but the child could not bring his 
advancement into hotchpot so as to take a share of the customary 
part; for if the father, twenty years before his death, had given to 
that child by deed, or to take at his death, 500/., which sum was a 
competent portion of die father’s assets at that time, diough by a sub¬ 
sequent increase it turns out at his death to be a very small part, still 
it bars the child from any part of the customary estate. But Swin- 
7. p. 336.) expresses, that it must be by some act that assures 
and confirms it in his lifetime ; and that which is revocable, viz. by 
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one and the otto:; $t is to be ptoumed^^hatit 
y¥aa die ikther’s purpose^ that th^ one dieuH stand itoead of the 
Other. Insomu^ mat if the lather after diis preferment slioidd 
hre many yeai’s, and increase his substance; yet it'seemeth) that 
the father’s former gift would bar the child from recovery of any 
farther ftlial portion : and the reason is, because as the &ther'did 
grow richer (in which case the son’s preferment should be-leas)^ 
SO it might fidl out that the father might have grown poorer, 
then tlie son’s preferment should have been more than ctfhcrwise 
k would by the custom of the country. So diat die father’s gift 
being at the first competent, in regard of his estate at that time; 

[ 468 ] the same is not made eftectual or ineftectuel by the increase or 
decrease-cf his future estate. Strm. 233, 234. 

But if the father’s gift were not competent, or far under the 
rate of that which otherwise should belong to the child by the 
custom; as, for instance, if the father should give his child 51, to 
put in his purse to bestow at his pleasure, whereas otherwise his 
filial portion would extend to divers hundreds; this gift of the 
father doth not seem to be such an advancement as will exclude 
the child from his filial portion, neither in the construction of law^ 
nor in the intention of the father; and that is radier to be term^ 
a mere benevolence, than a preferment or advancement exclusive 
of a ftlial pordon: and if die son have deserved a good turn at 
his father’s hands, this is no advancement, but a recompence cC 
that whidh was formerly deserved. Swin, 234. 

But here arisedi tt question; What if the thing which the 
father bestoweth upon the cliild, be so indiffer^t between conk- 
petent and incompetent, that it may be jusdy doubted vdiether 
the same shall stand for on advancement, or a mere benevolence, 
over and besides which he might expect a filial pordon Now 
wliether may the child cast in diat ^t of the fatlier, and so re¬ 
cover an equal portion widi the rest of his brethren and sisters ? 
It seemedi at die first that he may. For if a man seised of thirty 
acres of land in fee-simple, have issue two daughters, and giveth 
with one of them in marriage ten acres of die same land in frank 


will, is not, within the custom or the writ, an advancement in the life of 
the party,because it is always revocable, and not in his lifetime assured 
and secured to the child: and that is confirmed by this, that it does 
not appear to have been ever contended on a will, where the child 
took real or personal estate by disposition of the testator, and there 
was an intestacy as to the residue, that the child could not take a 
share of that, without bringing into hotchpot what he took under the 
will. If the law is, that what is to be taken under a will is not an 
advancement in the life of the party, it is very difficult to say that 
what is taken under an intestacy shall be an advancement; and 
diough it is true the will must be made in the life, il is ^ually true 
rmthing is advtmced or given to the party to take till after the death. 
Sec lord Kinffn observations, 4-71. w. 1. 
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marriage* «ad:idted seised of tiie other fvrent^acres; she tha( is 
tbas married laajr (if riw wiU) have part the twenty acres^ 
aiMreof her-£ith^ died seised; but then she mest put her land 
given in fruik marriage in hotchpot, tliat i& to say, she must 
re&ise to tidcetheisole profits of the land given in frank maiTia^^ 
and differ land to be commixed and mingled together wiUi 
tite other land whereof her father died seised, so that an equaji 
divisioii be m^e of the whole, betwixt her and her sister ; and 
thus, fer her ten. acres, she shall liave fifteen: whereas othei'wise, 
her sisteo* riiall have the twenty acres of which tlieir father died 
seised. And as in lands, so in goods; wliich is also agreeable to 
the civil law. And Swinburne says, he hath seen it sometimes so 
observed, by the consent of the children not advanced, bdng then 
of lawful years; but he hath not known it at any time so over¬ 
ruled by law, without tlieir consents. And therefore he con- 
cludeth, tliat considering the strictness of the writ de ratkmabili 
parte bonorum^ this gift of the father shi'dl either be found to be a £ 469 2 
preferment or not; if it shall be a found to he a preferment, then 
is tlie child excluded from recovery of a filial portion; if it riiall 
be found not to be a preferment, then may the duld recover the 
filial portion according to the caistom of the province of Yiffk, os 
in the said w'rit is contained. jSWn.235. 

But nevertheless, the w'ords of the writ do not seem necessarily 
to inf^ this cmisequonce, being only geneml, that children not 
promoted in their fathot^s lifetime oxight to have their reasorudde 
part: for this diey may have, and yet notwithstanding be required 
to bring into hotchpot with their brothers and sisters what they 
shall have received less than tlieir due proportion; and it will be 
so much the more reasonable upon tliat account. And therefore 
wliat Swinburne intimates was in his days recommended to the 
parties the judge, seemeth, at least since that time, generally 
to have prevailed os the custom of the province; that children 
(exclusive of the heir at law) not advanced to tlieir full propor¬ 
tion of the children’s pmt, shall be admitted to come in ^ their 
sliare of tlie said cliildren’s part, bringing thereunto tlieir partial 
advancements into hotchpot: agi’ceable to what Swinburne ac¬ 
knowledged! to be tlie rule of the civil law; in conformity also 
to the custom of tlie.city of London, and to the measures of the 
statute of distribution, and to the rules observed by the courts efi* 
equity in all such like coses. 

liltereon to ft't’c] If the father Ix^&tow any thing upon bis diiM 
to any other end, as money in his purse to spena among his 
equals or to buy him suits of apparel, or books, or armour fbr 
the service of his country; yet tliis (as it seemeth) is not to be 
hulden for oil odvuncenian^ though pcradvciUurc the suras of 
money given for these particular ends were not veiy much in¬ 
ferior to that which otherwise might belong to the child for his 
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filial portion according to the custom, and other^dse would have 
been taken for an advancement; but it must be a iHrovidon of 
some competent thing for the maintenance of his child^ wh^eby 
he may be die better enabled to live after his father’s death. 
Swin. 234. 

It is said by the editors or continuators of Swinbi^e, that it 
hath been much controverted, whether the ordinary hatli power 
to compel the ailministrator to give portions to children, or to 
allot and distribute filial portions to the deceased’s children out oH 
his estate. If die ordinary attempt this, eldier befiire ur after the. 

[ 470 ] granting of letters of administration, it liadi been held, that the 
administrator might have a prohibition, and that die ordinary 
hath not any power to make distribution of the surplusage, nor 
to take any Ixmd to answer the same; for that if the ordinary 
might distribute, then die administrator miglit be charged of his 
own goods; for there may be dormant (lebts, and which are 
unknown; yet notwithstanding, they add, that it is usual for the - 
ordinary to order and allot distribudon of filial portions, and 
therein prohibitions are not often granted. Hwin. 233 a. 

But whether this is spoken of the times before die statute of 
disti'ihiUion, doth not appear. As to the dead-man’s part, diere 
seemeth to be no doul)^ but the ordinary by the said statute 
may cause distribution thereof. And as to the widow’s and 
children’s portions, the statute provides that the custom shall 
l>e observed as before: and it seemeth that the ordinaries within 
the said province, even as all odier ordinaries, before die making 
of die said act, did exercise a power of compelling distribudon, 
although the temporal courts would not allow the same to be 
lawful, and that was the cause of the act licing made. And 
the act says, that “ All ordinaries^ as well the jud^jes the 
(c pri'rogaiive cmrts of Canterbury a7id York, as other ordinaries, 

“ shall have power to order and make just and equal distri- 
“ bution.” 

There is e case in 2 Vern. 47. 82. wherein the customs of the 
city of London and of the province of York did interfere; which 
was thus: E. 1088. Cltxntdey and Chondey, A freeman of Lon¬ 
don died within the province of York, leaving a widow, and 
issue two sons and a daughter; and an estate of about 50/. a 
year within the province of York descended on the elder son; 
and if the custom of the province of York should prevail, he 
would thereby be excluded from having any share of tlie per¬ 
sonalty, which was alxnit 20,000/. A bill Vas broiiglit lor the 
direction of the court, how and iu what manner the personal 
estate should be disposed of- And the court w.as clearly of 
opinion, that the 'deceased being u freeman of London, the 
custom of the city for the (.listribution of ibc personalty should 
prevail and contioul iht custom of the province of York: and 
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that custom of the proTmceto the contraiy, 

the heir should come in for a share of the personal estate: for 
the eastern of the province is only local, and circuiracribed to a 
certain place ; but that of London follows the person, though [ 471 ] 
never so remote from the city. (1) 


( 1 ) In Wheeler y, SFieer, Moseley's Rep.?j 02 —304. An inha¬ 

bitant of the province of York bequeathed the residue of his personal 
estate to executors in trust, but appointed no trust, and gave them a 
legacy of 100/. each out of that residue, thus barring their right to 
the whole. Ih. (And see Bagwell v. Z>ry, 1 p, Wms. 700. Grr/^on y. 
llickst 2Atk. 18.) A question then arose, whether the trust of tlie 
surplus belonged to the next of kin by the statute of distributions, or 
whether it wjis not subject to the custom of that province; as if sir 
George had died intestate, and so one moiety would go according to 
that custom, and tlie heir be excluded from his share, while tlie other 
went according' to the statute of distributions ? Per lord chancellor 
King: « Tliis is a new case; by law the executor is entitled to the 
whole personal estate, which is as old as the custoni wliich is tlic 
law of that part of the kingdom, and which the statute takes away 
only where there is a null. If one, tlien, makes a partial will, and no 
executor, the residue will be subject to the custom: but here are 
executors, and the residue of the personal estate is devised to them; 
so this case is within the express words of the statute 4 & 5 IK <§• itf! 
c. 2. Then the question is. For whom the executors arc to be trus¬ 
tees ? Not for those who are to take by the custom, by tlic very 
letter of the statute ; hut for those wlio are entitled by the general 
law; and the testator devised the residue to put it out of the custom; 
so the distribution must be made to his next of kin. 

lJut though the custom docs not attach till the ileath of the testator 
who has it in his power to control it, yet till he does so his personal 
estate must be considered as subject to the custom. Tins is not a case 
within the statute of distributions, though I have declared the surplus 
to be distributed among the next of kin according to that statute; 
but I only consider that statute as to the persons who are to take* 
but not so far as to disturb the provisions made by testator, eitJicr in 
his lifetime or by will.” Therefore, the children advanced in testa¬ 
tor’s lifetime were not decreed to bring their shares into hotchpot. 

Thus the statute of distributions a])pears not to extend to parJal 
or constructive intestacies; for (per sir IV. Grunt) the provisunj in 
that statute, for bringing advances by way of settlement into hotchpot, 
applies only to actttal intestacy: and where there is an executor’ 
and consequently a complete will, though the executor may be de¬ 
clared a trustee for the next of kin, they take as if the residue had 
been actmlly given to,.them. Therefore a child advanced by his 
father in liis lifetime cannot be called on to bring his share into 
hotchpot. Walton v. Waitony (1807) 14 Ves.j. 324. TIjc following 
argument In support of lord Bathurst's decree in l^awson v. Laws^ 
(reversed in Dom. Proc. on another ground, (1777) 7 Bro. P. C. 517. 
5* Tnmk. P. C- 23.) goes to support the* position that where there is 
a will and an executor appointed, tlie custom is excluded, ami the 



SSUiftbi - -^jOfHrilpijiinfy 

A:U»ON the whole, ^ &r as out be esttettndl*^]!) the pre¬ 
mises, the course of di^ibution of intestate’s effects within^ die 
province of York seemeth to stand thus: 
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next of kin take according to the .rules of the statute of distributions, 
except as to bringing into hotchpot. 

Where a man makes an executor, the whole personal estate vests 
in him; and as there is nothing left for the custoiti to operate upon, 
the whole becomes testamentary. Now, in the present case, the 
testator having made an executrix, had died testate as to the whole, 
so that the whole became the testamentary or deadpan’s share, aince 
by the statute he had a right to bequeath the whole. Nothing, 
therefore, being left for the custom to operate on, and there being 
in equity a resulting trust of the surplus, the court had properly 
decreed a distribution of it according to the general law of the land 
fthe custom being excluded); namely, to those to whom before the 
statute the dead.man’s share would have gone; and Heard and Beafd 
(1744), S Atk. 73. * in fact confirms the doctrine; for there the court 
held the will revoked by the posterior deed poll as to all the per* 
sonalty, and decreed distribution as if no will or deed had been 
made. The general law of the land must therefore take place on 
the resulting trust; for if the widow was now to set up the custom, 
she would claim against the statute in other manner than the will has. 
appointed, which had devised away the whole, and taken it out of the 
custom; and equity will not therefore restore the operation of the 
custom against the statute. 

In Cooper V. Scotty 3 P. Wms. 119., the decree proceeds on the 
principle, that the lapsed share of the residue was to go according 
to the statute of distributions, though the testator was a citizen of 
London. 

The above authorities decide, that where an executor is declared 
to be a trustee of the residue for the next of kin, though they take it 
m other respects as they would do under the statute of d^tributions, 
except as to bringing into hotchpot, yet they are not called on to 
bring any prior advancement into hotchpot. Tlie principle of them 
has been doubted by a most eminent equity counsel, on the ground,, 
that a residue undisposed of by will of an inhabitant of the province 
of York ought to be divided according to that custom, which was the 
lex loci. And he could not conceive how the stat. 4 & .5 W.S^ M. c.2., 
which was only intended to enable persons to dispose of their estates 
by will, could operate to bar the widow and children of their cus« 
tomary shares when no effectual disposition is made, and the only 
question is, Whether, as the executor is a trustee, he is trustee for 
those who would have taken it by the custom if there had been no,, 
will, or those to whom the law gives it in case of an actual intestacy 
in those places where no custom prevails, •^d the opinion of lord 
Hardtoiche, in Beard v. Beards sw/wo, in the case of a citizen 
df Loudon, is expressly founded On this principle. He observed, 

* III this ease, of a partial intestacy nf a freeman of London, lord Uardwicke held, 
that as there was no difFeri’iici* in law between an alisoluti* and tpiallficd intestacy,' the 
executor who, from a qualifiud intostacy, booocaes a trustee^ mutt distribute according 
to the custom of the city of - -*•'%> 
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L If a ptHfibar.dteth^ intestate, lea^nj^ no'wtfe, bat' dft mh/ 
chad, whtca'obSd is heir at Imo, or advanced ot partly ad^ 
vanced, or not advanced: in all these cases, it jnaketh no 
difference; for one way or other such child shall have the 
whole clear personal estate. For supposing sucli child to be 
heir at lau\ he shall have notlilng by the custom, but by the 
statute he shall have the whole as next of kindred. If ho 
is advanced, lie shall likewise have noUiing by tlie custcan, 
but by the statute in like manner he shall have the whole. If 
he is partly advanced, he shall have one half by the custmi), 
there being no other child with whom to bring his partial 
advancement into hotchpot, and tiie other half by the sta¬ 
tute. So in like manner, if he is not at all advanced, he 
shall have one half by the custom, and the other half by the 
statute, 

2. If such person hath divers children, one of whom is heir at 
law, and the others are advanced: in this case, with respect to 
the custom, it is as if he had no children: none of them can 
claim any thing by the custom ; and (the younger children being 
supposed to fully advanced) the heir at law by the statute 
shall have tlie whole. 

3. If such person hath divers children, the first of which is heir 
at law, the second advanced^ the third partly advanced, and the 
fourth not advanced: in this case, the child partly advanced and 
the cliild not advanced sluill have one half equally betwixt them 
by the custom, the child partly advanced first thereunto bring¬ 
ing his partial advancement into liotchpot; and the other half 
(which is the dead-man’s part) shall be distributed by the statute, 
equally amongst all the said children (the second only excepted, 
who is supposed to be fully advanced already) share and share 
alike. But if the heir at law hath been advanced by his father, 
otherwise than by lands, or as heir at law; he shall bring sudi 
his advancement into hotchpot with his brothens and sisters, 
otherwise he shall have no distributive share l)y the statute. 

And note, that the representatives of children dead are ad¬ 
mitted by the statute to a distributive share of the dead-man’s 
part, in the place of the deceased child or children whom they 
represent; but not so of the customary part, by the aistom. 

4. If a man hath a wife and no child, she shsdl have (besides 
her convenient bed and apparel) one half by the custom, and 
the other half (being the dead-man’s part) shall be distributed 
by the statute; of which dead-man’s part by the said statute she 
shall have one-half, and the other half sliall go to the next of 
kindred to the deceased in equal degree: so that, dividing 


however, that the above decisions, if right, strongly support the 
position, that in cases of partial intestacy the statute of distributions, 
and not tlie custom, must prevail in the distribution. 
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tlie same into lour, she i^all have thre^ aii^ shall ^Kivt* 
one. * 

But if, although there be no child, yet there hath been a child, 
and there are any legal representatives of such child deceased; 
tlicn of the dead>maii*s part by the said statute the wife s^iall 
have but one-third, and the said representatives shall have the 
other two-thirds: so that, dividing the whole into six parte, she 
shall have four, and they shall have two. 

5. If a mail hatli a wife and also a child or chUdrerii oiie of 
which ckildrm is heir at law^ and the others ore advanced: in 
this case, with respect to the custom, it is the same as if he had 
no child; and conseiiucntly the wife shall have one half by the 
custom, and the other half (being the dead-man*s part) shall be 
distributed by the statute ; of which dead-man^s part by the said 
statute she shall have one-third, and the otlier two-thirds shall 
go to the heir at law as aforesaid; so that, dividing the wliolc 
into six parts, she shall have four, and he shall have two. 

6. If a man hath a wife and also a child or children, any one 
or more of .which children are not advanced r by tlic custom she 
shall have one-third part, and the children not advanced shall 
have another third part, and the remaining third part (being 
the dead man's part) shall be distributed by the statiiUi: of 
which dead-man's part by the said statute she shall have one- 
tliird, and the other two-thirds shall be distributed amongst the 
children in manner as is aforesaid: so that, dividing the whole 
into nine, she shall have four, and they shall have five. 

As for example: a man inhabiting within the province of 
York dicth intestate, leaving a clear personalty of 9000/,; and 
leaving a widow and four children. The fii*st being heir at law 
to freehold lands, and having received likewise of his father in 
his lifetime 4-00/. to set him up in trade; the second advanced (2), 
to the amount of 3000/.; the third party advanced, to the 
amount of 600/.; and the fourth not at dl advanced. The ques¬ 
tion is, ho V this personalty shall be distributed ? First of all; the 
widow shall have one-third part by the custom, as her widow's 
h 473 2 portion, to wit, 3000/. Another third part, by the said custom, 
shall be distinbuted amongst the children ; of which, the heir at 
law (as such) by the said custom is excluded from receiving any 
share; the second son also, as being fully advanced, is excluded ; 
but hereunto the third son shall bring his partial advancement 
of 600/. into hotchpot, and then the third and fourth sons shall 
divide tlie 3600/. equally between them; but the real benefit 
thereof to the tliiid son will be but 1200/.; and to the fourth 
son 1800/. The remaining third part of the said pei*sonalty, 

(2) As it cannot be gathered from this statemenr, what the father 
was worth at the time that he advanced his childreiu the question 
arises, whether the advinicciuent was competent or jKir >al. 
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which is the^d^^fUian's part, ^ali be distributed by ihu statute; 
of which, by the said statute, tlie widow shall have uiic-third, 
to wit, 1000/.; and the residue, l)eiiig 2000/., shall be distnbuted 
equally amongst the said tliree children, namely, the heir nt 
law aud the third and fourth sons (tlie heir at law being let in 
for so much by the statute ); and the second son being still ex¬ 
cluded, as having received more than bis just proportion of bis 
father’s wliole personal estate: but hereunto the heir at law slmll 
first bring lus partial advancement of 400/. into hotciipot, and 
so the said tliree children shall divide the whole 2400/. equally 
amongst them; but the real benefit thereof to the heir at law 
will be but 400/., and to the said two youngest children 800/. 
each. So tliat of the whole clear personalty of 9000/.. the widow 


shall receive . 4000/. 

'llxc heir at law _ _ - _ - 400/. 

The second child ------ 000/. 

The tliird child ------ 2000/. 

The fourth cliild ------ 2600/. 


Total 9000/. 


1. If a person dieth hUestaky hariwj mdther wife, nor child, 
hut a father liviny ; the same is out of the custom, and (suppos¬ 
ing there is no representative of any child deceased) then the 
father, by the statute, as next of kindred, shall have the 
wJjole. 

But if, although tlierc be no child, yet there hath been a child, 
and such child deceased hath left any clnld or other descendant; 
then such representative of the child deceased shall receive the 
whole, in exclusion of the father. 

8. If tlie deceased lejiveth neither wife mr child {nor represent- 
alive, of such child as aforesaid), nor faiftcr, hut a ntollur lirhtg ; 
the same also is out of the custom, aud by the sUitute of tlic 1 J. 2. 
c. 17. every brother and sister, ami tlie representatives of them, 
shall have an c(jual share with the mother. If there l>c no brother 
nor sister, nor representative of any of them, then by the statute 
of distribution tlie mother shall have the whole, as next of 
kindred. 

9. If the deceased leaveth neither wife, mr child {mr represent¬ 
ative of such child as aforesaid ), mr father, mr mother ; hut leaveth 
brothers and sisters, and children of other brothers and. sisters de¬ 
ceased; tins case is also out of the custom; and by the statute, 
the brothers and sisters, and the children of the brotliers and 
sisters deceased, shall take per stirpes, and not per capita; for 
die children of the deceased, being not equal in'degree with their 
uncles and aunts, do take in this case not in their own right, but 
by way of representation of tlieir parents deceased. 


[ 474 ] 
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10. But if a person dietih infe^te* lea^di^ tibr 

eiftilrf {nor r^eKntathe of ntck thild a/t ce/bresa^^ nor father nor 
mothery nor brother nor eister, hnt children ofbrc^ure and sis^s ; 
in this case by the statute tliey shall all take equally per capita^ 
and not per stirpesf because they do not come in by ^e ri^t 6f 
representation, but all as next of kindred in equal degree. 

11. If a person dieth intestate, leaving neither nor childy 
nor representative of such chUdt nor fatlter nor mother^ nor brother 
nor sister^ nor representative of brother or sister, but hath a grand¬ 
father or grandnwther living ; such grandfather or grandmother 
shall (X)me in before uncles and aunts by the statute, as next of 
kindred to the deceased. 

12. If a person dieth intestate, leaving neither wife nor child^ 
nor representative of sMch child, nor father nor mother, nor brother 
nor sifter, nerr representative of brother or sister, nor grandfadier 
nor gremdinother, hut uncles or aunts, and children of uncles or 
aunts deceased: these children are amongst collatcr^s, and out 

the statute in the right of representation, and shall take no~ 
thing; but the surviving uncles and aunts shall have the whole 
as next of kindred. *• 

13. If a person dieth intestate, leaving none, of these relations ; 
the general rule by the statute is, that me same shall go to the 
next of kindred in equal degree. 

14. If such person hath no kindred, it is out both of the custom 
and the statute; and tlie same shall escheat to the king, or to 
the lord of the manor or other to whom the king hath granted 
it: for wliere no person can claim any property, there the king 
shall be intitled by his prerogative. 

C 475 ] Finally, To all that hatli been said upon this al^tinise sul^ect, 
it may afford some light to set forth what is the law of Scotland 
in this particular; especially as the whole kingdom of Scotland, 
when this custom of the province of York took place, was within 
and a part of that province. Now the law of Scotland, with 
regard to wills, continues to this day, ns it was in England 
within the said province licfore the statute of the 4 W. c. 2., viz. 
that the widow and children shall have a portion out of the 
personalty, which the hasband or father cannot devise from them; 
4nd which in both places alike, the law still gives to them in cose 
of intestacy. And the general proportions are the same in bolli 
places; only there is some difference in distributing the children’s 
portion amongst themselves, wherein the Scotch r^ulations 
mcline more to the principle of equality, agreeable to what is 
one of the chief objects of our statute of distribution. Briefly, 
die law of Scotland is this : if a man di«, leaving a widow and 
no child, his whole clear personal estate, otherwise called free gear, 
divides into two; one half goes to the widow, other is the 
deacts part, that is, the al^lutc property of th^ deceased, of 
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vilicb -he, jCAQ^ake his wiU. sad .whaqh feUs^^o his nextrof kin if 
he dies iiitesta^ Where be leaves a child or chOdreo, but no 
widow, the cl^ren get one half of their kgititm, legal por¬ 
tion, or bairn^ part ^ gear; the other half is- the? dead’s part, 
which falls also to the children, if he has not otherwise diaposetl of 
it by his will. If he leaves both widow and children, the division 
istri^rtitc; the wife takes one third by herself; another falls to 
the children, and the remaining third is the dead’s part. If he 
leaves neither wife nor child: the goods sufler no division, but 
all is dead’s part 

Hitherto the customs agree: but in dividing the children’s 
portion amongst themselves, there is a diflereiice; for wlicrcas 
by the custom of tlie province of York, the heir at law, if his in¬ 
heritance be never so small, is excluded from any shai'e of the 
filial portion: on the contrary, in Scotland, if the heir finds it 
his interest to renounce his exclusive claim to the inheritance, 
and betake himself to his share amongst the rest of the children, 
he may collate or communicate tlie inheritance with the other 
children, who in that case must C(»lJate the children’s portion 
with him ; so that the whole is thrown into one mass, and divided 
f» capita amongst all of them. Upon which ground, if tiiere is 
only one child, who is heir at law, he shall receive tlie children’s 
portion: because the law admits him to come in, where there 
are other children, on collating his inheritance. 

And for the like reason, Swinbur7ui*ii notion of advaiicementi 
namely, that it shall be deemed either a full atlvancement, or else 
no advancement at all, so as to entitle a child either to an entire 
distributive share, or else wholly to exclude liini, can here have 
no place. But in order topr^ervean equality, a cliild who lias 
leceived a provision from his father, be it more or less, shall l>e 
admitted, if he thinks it for his interest, to cast his provision into 
hotchpot, and receive his proportionable share of the dividend 
with tlie other cliildren. 

But if from the deed of provision, the fathei ’s intention sliall 
evidently appear, to continue the receiver us a bairn in ific htntse; 
the provision isinterpreted to be granted as aprfecipuum, without 
the necessity of collation. So also a child is not obliged to 
collate an estate in lands given to him by his father; because 
tlie children’s portion is not impaired by such provision. 

But no filidi portion is due to children forls-familiated, that is 
to such as, by having renounced the filial portion, ai*e no longer 
considered as bairns of tlie family^ and so are excluded from any 
fartlier share of the personal estate than they liave already re¬ 
ceived. But as the right of legitime^ or children’s portion, is 
strongly fi)unded in nature, the renunciation of it is not to be 
inferred by implication j neither by the child’s carrying on an 
employment by himself, nor by marriage, nor even by his ac- 
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cepting a provision from hb &ther, unless it spedaliy bear to 
be in satisfaction of his filial portion. 

If he has renounced his share of the filial pordon, it has the 
same effect in favour of the other children, intitled thereto, as if 
he were dead, and consequently the share of the renouncer 
divides amongst the rest: but he does not thereby lose his right 
to the dead’s part, If he does not renounce his share in that like¬ 
wise; nay, his renunciation of the filial portion, where he is tho^ 
only younger child, has the effect to convert the whole subject 
thereof into dead*s part, which will therefore fall to the renouncer 
himself, as next of kin, if the heir be not willing to collate the 
inheritance with him. 

Also no legitime Is due to grandchildren, upon the death of 
their grandfather: perhaps because the immediate father is pre¬ 
sumed to have alre^y received his just share out of the effects 
of the deceased. 

[ 477 ] And this collation, or bringing into hotchpot, takes place only 
amongst children: so that the widow is not obliged to collate 
any tiling that hath been given to her by her husband, in order 
to increase the children’s portion; as, on the other hand, tlie 
children are not obliged to collate their provisions, in order to 
increase her share. 

With regard to the dead-man’s testamentary part, where he 
mokes a will, and therein appoints an executor, and doth not 
otherwise dispose of tlie said testamentary part; if the executor 
nominated be a stranger, that is, one who has no legal interest 
in the personal estate, he is merely a trustee, accountable to the 
next of kin, but he may retain a ^ird of the dead’s part, for his 
trouble in executing the testament; in payment of which, any 
l^acy that is left to hhn must be computed. The heir in like 
case, if he be named executor, has right to tlie third as a 
stranger. But if one be named who has an interest in tlie per¬ 
sonal^, he has no allowance, unless such interest be less tlian a 
third. 

As to tlie payment of debts, tliere are some which are called 
privileged debts; because they are preferable in payment to any 
other. Under which name are comprehended, medicines fur¬ 
nished to the deceased on his death-bed; physician’s fees in that 
period; funeral charges, wliich include whatever is necessary for 
the decent performance of tlie funeral; tlie rent of his house; 
and his servants wages, for tlie year or term current at his 
death. As to the rest, all creditors who shall, within six months 
after the dcatli of tlie debtor, enter a legal claim, sliull be preferred 
pari pasm with tliose who have done more early diligence; which 
prevents collusion, and confessing of judgments, in favour of 
some creditors, and to the exclusion of oUters. {Erskinds iMW of 
Scotland^ Book hi., Tit. 9.) 





Tiible to $kmo atone view the dieiributioit of an. intestate's per- 
sonal estate^ according to the aisioms of the ciiy <f London and 
province of York^ and the variance between the two customs, (aa) 

By the 7 & 8 3, c. 38. tlie intestate’s property (after 

deducdng for the widow her apparel, and the furniture of her 
bed-chamber, which in X^ondon Is called the widow’s chamber) 
was to be divided into three parts; one to the widow, one to 
children, and the other third to die administrator (commonly 
called the dead-man’s part), which third was by the statute 
1 Jac. 2. c. 17. declared to be subject to the statute of distri¬ 
butions. If the intestate, a freeman of the city of London, or an 
inliabitant or householder within the province of York, dies (there 
or elsewhere) worth {ex gra.) J 800/., then his effects, after de¬ 
ducting for the widow her apparel and tliu furniture of her bed- 
cliamber, shall be divided as follows:— 


If the intestate leaves 


A widow and two childrevy 


A widow and one childy 


A widow and no child, 

A widow provided for by 
jointure before marriage, in 
bar of her customary part 
only, 

A widow and child, or 
children, one or more of which 
are not fully advanced. 


His personal representatives shall 
take in the projwrtkms following: — 
The estate shall be divided into 
eighteen parts, the widow taking 
eight parts, — six by the custom, 
j and two by tlie statute ; the cliild- 
I ren five parts each, three by the 
(^custom, and two by the statute. 
r The widow eight parts as before, 
•/ and the child ten,—six by tlie cus- 
t tom, and four by the statute. 

{ The widow tlvrce-fburtlis, and 
the remaining fourth shall go by tlie 
statute to the next of kin. (3) 
r She shall have her share of the 
I dead-man’s part, under the statute 
I of distributions, unless barred by 
V. special agreement. 

{ The widow one-third by the cus¬ 
tom, and one-third by the statute: 
the children bringing theirs into 
hotch-pot, take equally, for the wi¬ 
dow shall not bring into hotch-pot. 


laa) See 2 Bridg. Dig., tit. Local Customs. 

(3) The representatives of a child deceased are admitted by the 
statute to a distribution of the dead-man's part, in place of the de¬ 
ceased child, but not of the customary part, by .the custom. In 
Iiondon, if a wife be divorced for adultery, she shall not have her 
customary share: so by re^on in York. 
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If the intestate leaves 

A tuidow {totally barred) 
and childf 

Several children, one heir 
at law, the others fully 
vanced, 

If neither wife nor child, 
but grandchildren. 


A widow and child, or 
children, fully advanced, 

A widow and represent¬ 
atives of a child {lineal de¬ 
scendants,) 


His perwfnal representatives shall 
take in the prepcnrtims following : — 
r The cliild the whole, one-half by 

< the custom, one-half by the statute, 
t tlie same as if there was no widow, 
r None shall claim by the custom; 
J and the younger cWldren being 
J fully advanced, the heir shall have 
ithe whole by die statute. 

C It shall be distributed according 
-J to the statute; the custom not ex- 
tending to them. 

r It shall be as if there were no 
- children, the widow half by the cus- 
J tom, the other half to be distributed 
V. according to the statute. 

{ Of the dead-man’s part, by the 

< statute, the wife one-tmrd, the re- 
(^presentatives two-tliirds. 


Variation between the two Customs. 


London. 

The share of the children 
(or orphanage pmt) is not fully 
vested in them till the age of 
twenty-one, before which time 
they cannot dispose of it by tes¬ 
tament. Wilcocks V. Wilcocks, 
2 Vem, 558, 

If a child dies under tlie age 
of twenty-one, whether sole or 
married, its share shall survive 
to the other children, Pre. Ch. 
537.; but after that age it is free 
from orphanage custom, and in 
case of intestacy shall be subject 
to the statute of distributions. 
But a male at fourteen, and a 
female at twelve, may bequeath 
his or her distributive share. 
2 Bla. C. 619.; but see Pre. Ck. 
637. 

The tuition and custody of 
orphan children are committed 
to the lord mayor and aider- 
men. 


York. 

Tlie share of the child or 
orphanage part) is fully vested 
in him on tlie intestate’s death, 
as also the distributive share ; 
and if a child dies under the age 
of twenty-one, without will, its 
share will be subject to the sta¬ 
tute of distribution. Pickering 
V. Stamford, 3 Ves. 338. 

A male child at fourteen, and 
a female at twelve, may dispose 
thereof by will. S.C. 

'I'he heir at law who inherits 
any lands, eitlier in fee or in 
tail, general or special, although 
the same be ever so small, is ex¬ 
cluded from any filial portion 
or reasonable part by the cus¬ 
tom. So also is the heir in re* 
version. Oxistable v. Constable, 
2Fcm. 375. Erringtonx. Werg, 
Ridgw. Ca.X. Hardw. 195. 

Note. —- I'he bar to the heir 
only extends to the custom, not 
to the statute. 
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London* York. 

So that a freeman of London It seems also that the custom 
cannot devise the disposition of of York attaches only to a man . 
the body of his child. See 1 while he is an inhabitant or 
P.Wms. 710. Frederickv.Pred- householder within tlieprovince. 
trick. Pickeringy. Stamford^ E. 1797, 

The advanceraent must be of BVes. 338. Cfiolmlegy.Cholmicg, 
money or other personal estate; 2 Vern, 49.82., and see this vol. 

therefore the settlement of a 470, 471, See also Somerville 
real estate is no advancement, v. SomerviUe, (H. 1800.) 5 Ves. 
and need not be brought into 790. 
hotch-pot. Although the con¬ 
veyance shall express it to be in 
bar, yet he shall take with the 
rest. 

The heir at law of a freeman 
is not precluded from taking a 
shai'e of the father’s personals. 

V. Of the custom within the principality of Wales. 

By the 27 H. 8. c. 26. whereby lands and other hereditaments 
within the principality and dominion of Wales, were made to be 
inheritable after tlie manner of the English tenure, it is provided 
nevertheless, that lands, tenements, and hereditaments, lying 
within the said principality and dominion, which liave been used 
time out of mind by the laudable customs of the country, to be 
departed and departable amongst issues and heirs male, shall so [ 478 '] 
continue and be useil, in like form, hiskion, and condition, as if 
this act had never been made. 

And this is to be understood, as it seemeth, of the lands In 
those parts of Wales, where the conqueror never came. 

But by the 34 & 35 H. 8. c. 26. All lands, tenements, and 
hereditaments, within tlie dominion of Wales, shall be taken, 
used, and holden, at English tenure, to all intents, according to 
tlie common laws of England; and shall not be parlable among 
heirs male after the custom of gavelkind, as heretofore in divers 
parts of Wales hath been used and accustomed. (In like 
manner as gavelkind lands in Kent had been disgavelled by the 
statute of the 31 II. 8. c. 3., and a private statute made in the 
2 Sc a Ed. 6.) 

And by the 7 & 8 IK c. 38. it is enacted as followeth: 

Whereas in several counties and places within the principality 
of Wales and marches thereof, the widows and younger children 
of persons dying inhabitants therein, have often daimed and 
pretended to be entided to a part of the goods and chattels of 
their late husbands or fathers, called their reasimahle part, by 
virtue of a custom or other usage, notwithstanding any disposi- 
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tion of the same by their husbands* and fathers' last wills and 
testaments, or by deed in their lifetime, and notwithstan^g a 
competent jointure made for the livelihood of the said widow^ 
whereby great troubles, disputes, and expences (deeming such 
custom have been occasioned; for remedy thereof, it is enacted, 
that it shall be Jawful for any person inhabidng or residing, or 
who shall have any goods or chattels within the principality of 
Wales, or the marches tliereo^ by tlieir last wills and testaments to 
give, bequeatli, and dispose of all and singular their goods, chattels, 
debts, and other personal estate to their executors, or to such 
otlier persons as they shall think fit, in as large and ample 
manner as by the laws and statutes of this realm any person may 
give and dispose of the same within any other part of the pro¬ 
vince of Canterbury or elsewhere; and that the widows, childr^, 
and other tlie kindred of such testator, shall be barred to claim 
or demand any part of tlie goods, chattels, or other personal 
estate of such testator, in iiny other manner than as by the said 
last wills and testaments is limited and appointed; any law, 
statute, custom, or usage to the contrary notwitlistanding. § 1. 

QWe may learn in general from the 7 SiS W.S.c, 38. that the 
doctrine of the pars rationabilis extends to intestates’ effects 
within that principality ; but the Ijooks contain no larther in-* 
formation on tlie subject. ''roll&‘o?i£x€ctUors,4iQB, 
in notis, ibid. Suppl. 72.]] 

[in. CoTiceming the stamp duties chargeable on probates of willSy 
letters of adniinistration^ legacies^ and on the distributive shares 
of an intestate's estate. 

I'Tic stamp duties chargeable 35 Geo. 3. c. 184*, Schedyh^ Part 
the Third, on legacies and distributive shares of an intestate's 
estate are placed ante, 269 b. to 269 d. (4)] 


(4) Points as to payment of legacy duty^ The legacy duty is a 
charge upon the legacy, and not on the estate. When the legacy is 
given free of duty, it is an increase of the legacy, and ought therefore 
to be paid out of the same fund. Waring v. Ward, 5 Fe«.670; and 
sec 6 Pcs. 520. Where testator bequeathed legacies “ without de¬ 
duction” at the end of six months, and by certain calculations made 
by him there appeared adequate funds, the court held, that the legacies 
should be paid without deduction of the legacy duty. Parksdate v, 
Gilliat, 1 ^wanst. Ck. Rep. 562. So where a legacy of 4000/., the 
legacy duty to be paid out of the residue, was revoked, and 6000/. 
given on the same trusts, this is not a revocation, but a substitution 
m each instance, and the 6000/. was held exempt from legacy duty. 
Cooper V. Pay. 3 Jtferir. Rep. 154. See I^cock v. Afaynard, 3 Pro. 
C. 233. CrotPder V. Clou'cs. 9 Ves.jun, 449. S. P. The legacy duty 
on residue is to be paid on the aggregate amount of the residue of the 
testators property at the time of the executor-' delivering into the 
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VIII. Account, 

1. TT is for the most part every where within this realm ob- 
-*■ served, that the executors promise to the ordinary by their 
oath, to make a true and perfect account, wliensoever they shall 
be thereunto called by the said ordinary. Swin, 466, 467. 

2. By the statute of the 22 & 23 C. 2. c, 10. the adminis¬ 
trator shall give bond to make or cause to be made a true and 
just account of his administration, at a day in such bond to be 
expressed; and all the residue of the goods, chattels, and credits, 
wmch shall be found and remaining upon tlie said administrator’s 


stamp-office the note of what he intends to retain as residuary legatee. 
Aito. Gen, v. Cavendish', T’. 1810, Wightw, Rep, 82. An estate de¬ 
vised to trustees to be sold, and the produce to be deemed part of 
the residue, or to go in aid, if necessary, of the residue in discharging 
of money legacies, was held liable to legacy duty, though the resi¬ 
duary legatee took the property in statu quo, and tlie trustees did 
not convert it into money by sale; for in equity the subject of such 
a bequest would go after the legatee’s death to his personal repre¬ 
sentatives. Atto, Gen, v. Holfo^ E. 1815. 1 Pri. R. 426. As to 
legacy duty chargeable on trusts to pay interest during life, see 
Atto. Gen. v. Lady Manners, 1 Pri. R, 411. HiU v. Atkinson^ 
2 Meriv. 45. 3 Pri. R. 399. S. C. Green v. Croft, 2 H. Jila. 30. 

A. by deed gave his leasehold and personal property to trustees, 
for the use of liimself for life, and of several persons at his death. 
A. reserved a power of revocation, but never parted with the deed, 
or any of the property. By his will he confirmed his disposition in 
most respects. Held,—that the two instruments shall be construed to¬ 
gether as testamentary instruments, and that the property passing 
under them will pass as legacies, and be subject to the legacy duty. 
Auo. Gen. \. Jones, JR. 1817. 3 Pri. 368. Wood. E.disscntiente. 

Legacy duly on sum bequealhed hj will made abroad'] Legacies 
bequeathed by a British subject in the East Indies to persons in 
England are liable to the duty, if the executor proves the will and 
pays the legacies here, notwithstanding the testator realized and 
possessed his property in India, resided and made his will there, and 
although the executors were in India at the time of their appoint¬ 
ment, and the will w£u» originally proved there. Atto. Gen. v. 
Cockerell, T. 1814, 1 Pri. R. 165. In Aito. Gen. v. Beatson, T. 
1819. 1 Pri. R.560, a testator had been domiciled in India, and on 
his death administration with the will annexed was taken out at Ma¬ 
dras, and also from the IVerogative Court of Canterbury, by M. 
domiciled in Scotland; the Indian administrator, after payment of the 
Indian debts and legacies, remitted the surplus to the Scotch adminis¬ 
trator, who being the testator’s residuary legatee, applied it to bis 
own use, without paying any legacy duty. On information by Atto, 
Gen. it was held, that M. was administrator in fact and in law, and 
the personal estate having been applied by him in England, the 
legacy ditty on the whole property so applied was payable. 
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Before 
whom the 
account 
shall be. 

Ordinary’s 
power [at 
instance of 
legataries 
or credi¬ 
tors] to 
compel the 
executor to 
account. 


Ordinary’s 
power to 
e^mpel the 
adminis¬ 
trator. 
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account, the same being first examined and allowed ‘of by the 
ecclesiastical judge or judges fof the time being, to deliver and 
pay unto such person or persons respectively as the said jtidge 
or judges by hiis or their decree or sentence shall limit and 
appoint. 

. 3. An account must be passed before the same judge, or his 
surrogate or successor, that grants tlie administration. By Dr. 
Beitesivorth. Floy. 37. 

4. Dr. Swinburne says, Albeit it seemeth, that the executor is 
not tied to make an account to tlie legataries or creditors extra- 
judicially; yet he supposeth that at the instance or promotion of 
such legataries and creditoi’s, he may be compelled to render an 
account to the ordinary judicially. Swin. 466. (3) 

But that an executor may exact an account of his co-executor 
extrajudicially, but not in judgment [that is, in tlie spiritual 
court]; but the ordinary may call tliem both, or either of them, 
to a judicial account. Swin. 466. 

5. By the statute of the 31 Fd. Z. st. 1. c. 11. in case where a 
man dieth intestate, tlie ordinary shall depute tlie next and most 
lawful friends of the deceased person to administer his goods; 
which deputies shall have an action to demand and recover as ex¬ 
ecutors the debts due to the pereon intestate in the king’s court, for 
to administer anti dispend for the soul of the dead; and shall answer 
also in the king’s court to other to whom the said dead person 
was holden and bound, in the same manner as executors shall 
answer. And they shall be accountable to the ordinaries^ as 
cxcculoi’s be in tbe case of testament, as well of the time past as 
the lime to come. 

And by the statute of the 22 & 23 C. 2. c. 10. tlie ordinaries 
shall and may proceed and call administrators to account, for 
and touching the goods of any person dying intestate; and upon 
hearing and due consideration thereof, order and make just and 
equal ilistribution of what remaineth clear (after all debts, fu¬ 
nerals, and just expences of every sort first allowed and deducted); 
and the same distributions decree and settle, and compel such 
administrators to observe and pay the same by the due course of 
Ills majesty’s ecclesiastical laws: saving to every one supposing 
him or themselves aggrieved, tlieir right of appeal, as was always 
in such cases used. 

But by the statute of the 1 J. 2. c. 17. it is provided, that no 
administrator shall be dted according to the said act of the 22 
& 23 C.2. c. 10. to render an account of the peiuonal estate of 
his intestate (otherwise than by an inventory or inventories 


(5) A debt on .which the statute of limitations has attached, will 
enable the creditor to conqiel an administrator fn account in the 
spiritual court. Wainfifrd v. BarAer, 1 Raym. 2.S2. 
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tbo'eof) unless it be at the instance or prosecution of some 
person in behalf of a minor, or having a demand out of such 
personal estate, as a creditor or next of kin, nor be compellable 
to account before any the ordinaries or judges by the,said act 
impowered and appointed to take the same, otherwise than as 
is aforesaid, any in the said act to the contrary notwith- 
scaniling. § 6. . 

6, The creditors to whom tlie testator did owe any thing, 
and the legataries to whom tlie testator did bequeath any things 
and all others having interest, are to be cited to be present at 
the making of the account; otherwise die account made in tlieir 
absence, and tliey never called, is not prejudicial unto them. 
Swin. 468. 

And forasmuch as proofs made upon the account at the in* 
stance of some one or more persons Imving interest, do not bind 
others who are no parties to tlie suit; therefore, to prevent mui' 
tiplici^ of actions, it behoveth the executor or administrator, 
when he is cited by any one of the parties to render an account, 
to cite tlie next of kindred in special, and all otliers in general, 
having or pretending to have interest in tlie goods of Uie de* 
ceased, to be present if they tliink fit at tlie rendering and 
passing of tlie account. And then, upon their appearance, or 
contempt in not appearing, the judge will proceed to give sen¬ 
tence, and the account tlius determined will be final. And this 
is expedient to be done, whether at the instance of any party or 
not; because the witnesses otherwise might be dead before colliug 
for tlie account; and hereby tlie executors or administrators of the 
acc^ountont are freed from giving any further account, wliich tliey 
miglit not be so well able to do, because they are not siijiposed 
to have been privy to the receipts and disbursements of their 
testator or intestate. 1 Ought, 354, 5, 6. 

7. If any person having interest (as, for instance, the son of 
the deceased, a l<^atary, creditor, or the like) shall call tlie exe¬ 
cutor or administrator to exhibit a true, full, and perfect 
inventory of tlie goods of the deceased which have come to his 
hands, and to give an account of his administration thereof; he 
wliu is called in such case, is bound personally to exhibit such 
inventory and account, and (if the adverse party demand it) to 
take a corporal oath of the truth thereof; notwitlistanding that 
at another time, perhaps, an inventory hath been exhibited ex 
officio mero of the judge, and in the absence of the party, and an 
account given upon oath. Id. 345, 6. 

And this inventory is not to be exhibited under protestation 
(as when an inventory is exhibited in common form, and not at 
the instance of die party), but absolutely and directly, for a full, 
true, and perfect inventory of all and every the goods of the 
deceased, which have come to the said accountant's hands since 
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the death of the deceased. And if be shall exhibit a felse or 
imperfect ioventoiy or account upon his said oath» he shall be 
guilty of peijury. 1 Ought. 346. 

And the adverse party shall be at liber^ to disprove ex object 
against such inventory and account. Id. 347. 

And he shall make due proof of every payment; that is to 
say, of lesser sums by liis oath) and of greater sums by other 
proofs, such as the or^nary shall allow. Swin. 407. 

Particularly, for sums under 40s. his own general oath as afore¬ 
said shall be flowed as sufficient; provided that there shall appear 
no ffilsehood, or fraudulent division of sums; for sometimes ac- 
cenmtants (knowing that all such small sums will be allowed to them 
upon their said oath) will divide greater sums into less: but if there 
appear no fraud, such small sums shall be allowed to them as 
aforesaid, to avoid expences in proving the same, and because 
it is presumed that the accountant will not forswear himself 
for emtaining the allowance of such little matters. 1 Ought, 
347, 8. 

But after the death of the executors or administrators, such 
lesser sums as aforesaid shall not be allowed upon the oath of 
their executors or administrators; for this can only be done on 
the oath of those who laid out the money. Id. 347. 

8. The executor or administrator sii^ be allowed all reason- 
lowed. ' expences, as well in law-suits, os for other honest purposes; 

and this reasonableness of expences to be such, as that he may 
receive thereby neither profit nor loss. hind. 178. 

And therefore he shall be allowed liis expences in secular 
courts over and above such costs as were allowed there. Fhy. 
37. 

Money lost. 9. Where an executor puts out money upon a real security, 
which at that time there was no reason to object to, and after¬ 
wards such security proves bad; he shall not be accountable for 
the loss. 1 P. Will. 141. 

So if the executor pay die assets into the hands of a banker 
his co-executor, whom the testator used to intrust with his 
C 489 3 money, after which the banker fails, die executor shall not be 
cliaigeablc with the loss. 1 P. WiU. 243. 

Bawth V. HowelL In this case the testator directed his ^e- 
cutors, with all convenient speed, to pay his debts, and lay out 
the residue of his property in mortgages. They entered into a 
treaty for a moilgage, which was delayed by difficulties as to 
the dde. In the mean time, the testator’s banker sold some 
n^otiable securities depositixl with him by die testator, and 
afterwards became bankrupt. Executors were held not to be 
answerable. 3 Vf-s. 365. (6) 


(6) See Knight v. LoM PlymotUh, 3 Aik. 480. 1 Dick. 120. S. C. 
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10. After due examination of die account as afbresud, tlte Oiadiarge. 
ordinary finding the same to be true and perfect, may pronounce 

for the validity thereof; and the executor or administrator ought 
to be acquittM and disdiarged from further molestation and 
suits, neither ought they to be called by the ordinary to any 
farther account. Swin, 469. 

And by the statute of tlie 1 Ed» 6. c, 2. All acquilUuices uf 
and upon accounts made by the ^ecutors, administrators, or 
collectors of goods of any dead person, shall be made in the 
name and widi the style of tlie king, as it is in writs original or 
judicial at the common law; and the test thereof shall be in the 
name of the archbishop or bishop, or otlier having ecclesiastical 
jurisdiction. 

11. A party praying an account, having an interest, is not to Cm*** 
be condemned in costs ; unless he object thereto, and fails in his 
pro(^. J'Toy. 38. 

12. M. 35 C 2. Brown and the archbishop of Canterbutry Whether 
against Willis, An action of debt was brought upon a bond 
conditioned for the payment of 300/. wherein one I3rown was i)ond shall 
bound to the archbishop, dial the administrator of T. S. sliould put in 
truly administer, and exhibit a true inventory of tlie intestate’s debts^ot 
estate, and give a just account of his administration. The de> paid. ( 7 ) 
fendant pieced, that he had exhibited a true inventory, and 

given a just account. The plaintiff replied, that the intestate 
owed 200/. to £. G. by bond, and that lus goods, to that value, 
came to the administrator’s hands, and assigns breach in not 
paying that debt. And upon a demurrer to tills application the 
plaintiff had judgment: but it was reversed in the exchequer 
chamber; because the breach was not within the meaning of the 
condition of that bond. Jjutw. 882. 

H, 6 An, Archbishop of Canterbury and Willis, lu debt upon 
a bond entered into by an administrator to the ordinary, upon 
taking letters of administration, the question was, Whether an 
administrator by virtue of this obligation was bound to go and 
give in his account in the spiritual court, without being cited ? 

And by HoU chief justice, who delivered the opinion of the 
court: 1. It appears by the statute of Bd, 3. that an executor 
was compellable to account before the ordinary, and so was an [ 4i90 ] 
administrator; but that the ordinary was to t^e the account as 
given in, and could not oblige them to prove the items of it, nor 
swear to the truth of them. So it was if a creditor sued in the 
ecclesiastical court; for he had a proper remedy at common law. 

But if a legatee had sued for an account in the ecclesiastical 
court, the defendant before the statute was compellable to prove 
the whole account; for the legatee had no other remedy, and 


(7) Vidt mpra^ Adminislrationi 22. 
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# the ecclesiastical court, which had a jurisdiction ofl^acies, could 
not otherwise do right : yet iii such a' case, if me executor 
would pay him, he could not sue farther; for he had right done 
him, and the executor was not liable, but of necessity that right 
might be done. 2. A person intitlcd to distribution on the 
22 C. 2. is in consequence intitled to sue for an account as a le¬ 
gatee was; for the next of kin is a legatee by the statute, and as 
a statute legatee shall have the same remedy as the other legatee 
might before the statute. The condition of an arbitration bond 
was, to account when required: therefore he was not to account 
before he was legally cited, which could not be ex officio ; and 
therefore the statute of J. 2., whereby the ordinary is prohibited 
from cidng him in ex officio, had really no effect at sdl, for the 
law was so before. But since the statute of C. 2. the condition of 
administration bonds being, that he account at a day certain, he 
must account accordingly at his peril, and that without citation 
or suit, and this account must be in court: and if he comes at 
the day, and no court is held, he shall be excused; for he may 
plead he was there ready, and no court held. But then this 
account is not examinable, unless a paiiy interested comes in 
and controverts it. And whereas by the words of the condition 
he is to administer well and truly, that shall be construed in 
bringing in his account, and not in paying the debts of the in¬ 
testate ; and therefore tlie creditor shall not take an alignment 
of the bond and sue it, and assign for breach the non-payment 
of a debt to him, or a devastavit committed by the administrator: 
for that would be endless, and the bond doth not extend to that. 
2 Salk, (y) 


(y) The ordinary, after an administrator has exhibited an inventory, 
cannot compel him to account, excejtt ad instantiam partis. But the 
commissary or other obligee of the administration bund may even 
witliout citation sue the administrator on the bond at law, and assign 
for breach that he did not deliver a true and perfect inventory ; and 
if a creditor by indemnifying the commissary procure an assignment 
of the bond, and sue the administrator or his sureties on the like 
breach, and obtain a verdict, the penalty of the bond shall stand as a 
security for his debt and costs. Griersidev. Bensoii, 1 Atk. 248. S. P. 
Bishop of Canterbury v. Hawse, Cowp, 140.; in which case lord 
Mamfield expresses a strong opinion, that the ordinary ex ddnto 
justitice ought to permit a creditor, as well as the next of kin, to put 
the bond in suit, he being equally interested (as far as his debt reaches) 
in tlic administrators delivering in a true inventory of the effects. 
That a bund giveu W the servant of a company trading abroad to 
collect the effects of persons dying in their settlements is good in 
law, see 6 T. Rep: 588. ^nd supra, AdministratUm, in fine. 
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Form an invetUory* 


diocese of-yeoman« t 

are hereunto subscribed, the 
of our Lord ■■ —— 


day of 


His purse and ^parel . . . 

Horses and furniture > - . - . 

Horned cattle - - • - 

Sheep ------ 

Swine - - - - - 

Poultry ----- - - 

Plate and other household goods - . - 
One lease of, &c. _ - - _ 

Rent in arrear ------ 

Corn growing at the time of his death 

Hay and com ------ 

Ploughs and other implements of husbandry - 
Debts - - - - _ 


Other debts supposed to be desperate 
Debts owing by the deceased, 250/. 

Apprised by us, the day 
and year above written, 

A. B. 

C. D. 


of- 

— 

and 

3 whose 

names 

— in the year 

£ 

8. 

d. 

15 

0 

0 

20 

0 

0 

27 

0 

0 

20 

0 

0 

0 

13 

0 

0 

2 

4 

18 

0 

0 

30 

0 

0 

25 

0 

0 

12 

0 

0 

10 

0 

0 

6 

10 

0 

100 

0 

0 
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6 

4 
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Form of a will of Umd$. 

I A. B. of C —in the county of ' yeoman, do make [ 492 ] 
tills my last will: First, I give and devise unto C.D. of— 
all and every my messuages, lands, tenements, and hereditaments, 
with the appurtenances, whereof I am seised in fee, situate, lying, 

and being in -in the county of ■ ■ and now or late in 

the sever^ tenures or occupations of' and — or one 

of them, their or one of tlieir assigns, lessees, or xmder tenants: 

To have and to hold all and every the said messuages, lands, 
tenements, and hereditaments, with the appurtenances, to him 
the said C. D. his heirs and assigns for ever. 

Also, I give and devise to my son G. B. all that my freehold 
land lying in a field called-field, near unto-: To 



m 


hold unto the said I. for term of his life, and afbr his decease to 
my ffrand-datiighter E. B. her heirs and assigns for ever. 

.^uso, I give and devise unto I. K. of-all ray copyhold 

messuages, lands, tenements, and hereditaments (and which I 
have surrendered to the use of my will) :aituate, lying, and being 
at ;—• and which now are or lately were in the several te¬ 
nures or occupations of —— and or one of them, their or 

one of their assigns, lessees, or under tenants: To have and to 
hold to the said I. K. and to the heirs of his body lawfully be¬ 
gotten ; and for default of such heirs, then to the right heirs of 
me the said A. B. for ever. 

In witness whereof, I have hereunto set my hand and seal, 
the . . . day of-in the year of our Lord —— 

A.B. 

Signed, declared, and published, 
as and for his last will and testa- 
ment, in the presence of us who sub¬ 
scribe our names as witnesses in 
the testator’s presence, and at his 
request, 

C. D. 

F.G. 

H. J. 


0/ goods. 

In the name of God, amen, I A. B. of — in the county 

of . yeoman, being mindful of ray mortality, do this —— 

day of-in the year of our Lord-make and publisli this 

my last will and testament in manner following: First, I desire 
to be decently and privately buried in the church-yai*d belong¬ 
ing to tlie parish in which I shall happen to die, witliout any 
[ 493 3 funeral pomp, and with as little expence as may l)e; and I give 

and bequeath unto the poor of the same parish the sum of- 

to be (listiibuted in such proportions and manner as my execu¬ 
trix herein-after named shall think fit. 

Also, 1 give and bequeath unto my eldest son J. B. the sum 
of- 

I give and bequeath unto my second son W. B. tlie sum of 

Also, I give and bequeath unto my daughter M. B. the sum 
of—— 

To be paid imto them respectively so soon as one year after 
my decease shall be expired. 

Also, I do forgive unto L. M. the sum of — out of the 

principal sum of . - which Ihi owes to me upon bond. 



mm. 
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Also, I to my grand-daughters A. and B. children of my 
daughter C. the sum of ■ ' a-piece, to be paid to them re- 

specdTely at their respective ages of twen^>one years, or days 
of marriage, which shall first happen ; the same to be put out to 
interest at the discretion of my executrix, and the interest 
accruing thereof to be applied to their education and mainte¬ 
nance respectively, undl their said respective ages or marriage. 
And in case either of them shall die before the age of twen^- 
one years or marriage, then I give tlie share of her so dying unto 
the survivor of them; and if bodi of my ^ said grand-daughters 
shall happen to die before tlie attaining the age of twenty- 
one years or marriage, then I give and bequeath the whole of 
tlie said several sums unto my daughter D. if she sliall be then 
living. 

AJ^, I give to my wife E. B. during her life, the use of all 
my plate and household goods, bedsteads, bedding and otlier 
furniture; and after her decease to remain to my son J. B. 

All the rest and residue of my personal estate whatsoever and 
wheresoever, and of what nature, kind, and quality soever the 
same may be, and not herein before given and disposed of (after 
payment of my debts, legacies, and funeral expences), 1 do 
give and bequeath unto my wife E. B., her executors, admini- 
stratoi^, and a&signs, to and for her and their own ase and 
benefit absolutely; and 1 do hereby constitute and appoint my 
said wife E. B. sole executrix of this my last will and testa¬ 
ment. 

In witness whereof, 1 have hereunto set my liand and sea), the 
day mid year first above-written. 

A. B. 

Signed, declared, and published, 
os and for his last will and tesUi- 
ment, in the presence of us, 

C.D. 

E.F. 

Of laiids and goods. 

In the name of God, amen. I A. B. of — ■ esquire, do 
make and declare this my l^t will and testament in manner 
following: 

First, I give and devise to my younger son B. B. all tliat my 
whole freehold messuage and tenement, situate, lying, and being 
at ■■ ■ ' ■ to have and to hold to my said son B. B. his heirs 
and assigns for ever. 

Also, I give and devise all that my messuage and tenement, 
with the appurtenances, situate, lying, and being at — unto 
my daughter C. B.; to have and to hold to my sdd daughter 
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C. B. and her assigns* for and during the term of her natural 
life, ^thoat Impeachment of waste; and from and immddial^y 
after her decease, 1 give and devis^ the same unto my sud son 
B. B. and the heirs of his body lawfully to be bcMtten; arid for 
default of such hdrs> then to my own heirs for ever. 

Also, I give antf devise unto my grandson E. G. all tliat my 
messliage and tenement, with the appurtenances, situate, lying, 

and being at-, commonly called-tenement; to have and 

to hold (subject nevertheless to, and charged and chargeable with 

tlie annuity, yearly rent, or sum of-herein after mentioned) 

to him the said E. G., his heirs and assigns for ever; and 1 do 
hereby give, devise, and bequeath unto my,wife E. B. and her 
assigns, for and during the term of her natural life, one annuity 
or clear yearly rent or sum of 60/. of lawful money of Great 
Britain, free of all taxes arid other deductions, parliamentary or 
otherwise, to be issuing and payable out of the said messuage and 
tenement, and to be paid and payable by equal half yearly pay¬ 
ments, at the feast of the annunciation of the blessed Virgin 
Mary, and of St. Michael the archangel; the first payment 
thereof to be on such of the same feasts as shall first and next 
happen after my decease; and I do hereby charge and subject 
the said messuage and tenement to and with the payment of the 
said annuity, yearly rent, or sum of 60/. accordingly.: and my 
will is, that in case the said annuity, or any port thereof, shall be 
behind or unpaid by the space of twenty days next after either of 
the aforesaid feasts, whereon the same is herein before directed 
to be paid as aforesaid (being lawfully dmanded); that then and 
so often it shall and may be lawful for my said wife and lier 
assigns, to enter upon the said premises clmrged with the said 
annuity as aforesaid, and distrain for the same, or for so mucli 
thereof as shall be so in arrear; and the distress and distresses 
t 4S5 ] then and there found to detain and keep, imtil she shall be fully 
paid and satisfied all such arrearages, with costs and charges in 
and about the making and keeping thereof. And in case the 
said annuity, or any part thereof, shall be beliind and unpaid by 
the space of forty days next after any of the said days of pay¬ 
ment, whereon the same ought to be paid as aforesaid; that then 
and so often it shall and may be lawful for my said wife and her 
assigns, into all and singular the premises, charged with the said 
annui^ as aforesaid, to enter; and the rents, issues, and profits 
thereof to receive and take, until she be therewith and tliereby, or 
by the person or persons who shall be then entitled to the imme¬ 
diate possession of the premises, paid and satisfied die same arid 
every part thereof j and all the arrears thereof incurred before, 
and that shall incur during such time as she shall receive the 
rents, issues, and profit thereof, or be entided to receive saino by 
virtue of such entry to be made os aforesaid, together widi her 





' fiQsi% damages, and expences laid out and sustained I'easoA of 
the non-rayment thereof any port th^eof. 

Also, 1 give and devise unto D. F. all that mv messuage and 
teiiementi widi the appuitenances, wiuch 1 ludd by or under a 
lease from —— , and all my estate, ri^t, title, teitn, and 
interest of and in the same premises, with the appurteltences; 
to have and to hold to him the said D. F., his executors, admi> 
nistrators, and assigns, to and for his and their own use apd 
benefit. 

Also, I will and ordain, that the executor of this my last will 
and. testament, or his executor or executes, for and towards the 
performance of my said testament, shall, with all convenient 
$meed after my decease, bargain, sell, and alien in fee simple, oil 

those my lands called -; for the doing, executing^ and 

perfect finishing whereof, 1 do by these presents give to my said 
executor, and bis executor or executors, full power and authority 
to grant, alien, bargain, sell, convey, and assure all the same lanck 
call^ ■ to any person or persons, and their heirs for ever 
in fee simple, by all and every such lawful ways and means in the 
law, as to my said executor or his executor or executors, or to 
his or their counsel learned in tlie law, shall seem fit or ne> 
cessary. 

And I do hereby appoint my trusty friend £. E. executor of 
diis my la^ will and testament, and do give unto him the sum of 
' in consideration of the pains and trouble he will have in 

the execution of this my will. 

Also, I give unto P, Q. of 
pounds. 


the sum of one hundred 
-the like sum of one 


Also, I give unto R. S. of- 

hundred pounds. 

Also, for the better education of my children A. 6. and C., [ 
I do give and dispose of nw tuition and custody of them, and every 
of them, unto my wife £. G., for such time as they or any of 
them respectively continue unmarried, and under the age of one- 
and-twenty years, and my smd wife remains my widow; but if my 
said wife ^all die or marry, during tlie single life and nonage of 
any of my said children, ^en 1 give the custody and tuition 
such of my children, so being unmarried and under the age of 
one-and-twenty years at the marriage or death of my wife, unto 
my said executor £. £. 

Also, 1 do hereby authorize, impower, and direct my said 
executor, and his ^ecutor or executors, from and after my decease, 
until the aforesaid E. G. shall attain his age of one-and-twenty 
years, to manage and improve the estate and fortune of him the 
stud £. G. by me hereby mven him, for his use and benefit; and 
to lease all or any part of his freehold, copyhold, or leasehold 
estates, and to lend and place out on security or securities at 
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interest, or otherwise improve according to liis or tlieir discretion 
or discretions, all or any part of the monies belonging to or 
arising from the said estates and fortune of the said Gr». find 
topi^ unto and account t^h him the said, E. G. for all sii^ ri^nts^ 
interests, produce, imd improvements, as shall arise |i^m, or 
mad^W, and pfdduccd by the said estates, monies, and fbrthn^ 
hereby given and devised to him, when he shall attain his age (tf 
twenty-one years. :t .’“i-iS 

And my will is, and. I do hereby expressly declare,. that"ftiy 
sakl executor, his executor or executors, shall not be clrat^d’ dt 
chargeable with or accountable for more of the afor^id rnioni^ 
and estates than he or they shall actually receive, or shall 
to his or their respective hands by virtue of this my will, nor 'wim 
or for any loss which shall happen of the said monies or estate 
hereby by me given to the said E. G., or of any of tlie aforesaid 
sums to me l)equeathcd, or of any part of my personal estates; 
so as such loss happen without his or their wilful default and 
neglect. ' 

And also that it shall and may be lawfiil for Inin my said 
executor, and his cxecuttir or executors, in the first place, out of 
llie said premises respectively, and out of tlie residue of my 
personal estate, to deduct and reimburse him and themselves 
respectively, all such loss, costs, charges, and expences, as he or 
they shall sustain, expend, or be put unto for or by reason of 
the performance of this my will, or the management or execu¬ 
tion thereof respectively, or any other thing in anywise relating 
thereunto. 

And finally; all the rest, residue, and remainder of 
estate and effects, real and personal, whatsoe^’er and ^hei^eso- 
[ 497 ] ever, not herein-liefbre otherwise effectually disposed of (afi^ 
payment of my debts, legacies, and funeral expencesj and 'other 
charges and deductions as aforesaid), 1 do give, devise, and be¬ 
queath unto my eldest son A. B. 

In witness whereof, I have hereunto set my hand and seal, 

the-day of — - in the year of our l^rd - - - 

A.’B. 

Signed, declared, and published, -< 

oa and for his last will and testa- 
itient, in the presence of us who sub¬ 
scribed our names as witnesses in the 
testator’s presence, and at his re¬ 
quest, 

C.D. 

E.-E 

G.H, 
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, CodiciU 

i 


Whereas I A. B. of ' liave made and duly executed my 
lest will and testament in writing, bearing date ——, now 1 do 
hereby declare this present writing to be as a codicil to lay 
will, and direct the same to be annexed tberetc^ and taken aa 
part thereof: And I do hereby give and bequeath to C. D. erf* 

-the sum of-. And whereas by my said will I did 

give and bequeath unto £. F. the sum of-, now I do hereby 

revoke the said legacy, and do give unto him the said E. F. 

the sum of-and no more. In witness whereof I die g ftid 

A. B. have to this codicil set my hand and seal the - ■■ ■ day of 
-in the year of— 

A.B. 


Signed, declared, and published, 
as and for a codicil, to be annexed to 
his last will and testament, and to 
be taken as part thereof, in the pre¬ 
sence of 


C. D. 
E. F. 


Nuncupative wilL 

The last will and testament of A. B. of-in tlie county of 

deceased, declared by him by word of moutli, the —— 
day in the presence of us who have hereunto subscribed 

our names as witnesses thereof. My will is, Uiat [here imert [ 4>98 ] 
the very vxtrds']. In witness whereof wc have hereunto set our 
hands the —— day of-in the year - 

C.D. 

E. F. 

G.H. 

Precedents of long intails, and remainders, and contingencies, 
and limitations, are here purp(»ely omitted; not only because 
they are above the author’s skill (for this he could liave supplied 
from books of acknowledged reputation), but also and cme% 
because they ought to be ^awn pro re mUa, and by the advice 
of counsel learned in the law. For although the law &vours 
wills, yet it is when wills favour the law. The common law 
abhors a perpetuity; and the reason is, because if one person 
might indefeosibly limit his estate, so also might another, and 
cuusequeDtly by the same rule the present generation might 
dispose of tdl the lands in the kingdom for ever; which would 
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mitctmu. 

be full of intolerable inconvenience: and therefore the law in> 
terferes, and herein checks the vaniQr and pride of man. And 
whoever shall examine ^&fi^p^rt|j; of ca^t^ adjudged in the high 
court of chancery, will obi^veAhrft scarcely any thing creates 
to the courts of equity so much trouble as long entails, vainlv 
imagined to perpetuate names and families; which although 
generally drawn by the ablest advice, yet always meet with 
discouragement and contradiction. For they are struggles against 
the bent and inclination of the law: and we may add also, 
against the course of Providence; which from its effects and 
appearances, doth not seem to intend that any thing here should 
be perpetual. 


[OTtchcraft. 

To repeal several statutes against conjuration, enchantment, 
and witchcraft, and for punishing such persons as pretend to 
exercise or use any kind of sorcery, witchcraft, &c. 9G.2. c.5. 

Tlie 1 J. 1. c. 12. shall be repealed, except as far as it repeals 
5 El. c. 16. id. § 1. The 9 M. (Sc.) AnetU imtehernft^ is repealed. 
/d.§2. 

No prosecution shall lie against any person for witchcraft, 
sorcery, enchantment, or conjuration, or for charging another 
with such c^ence. Id. § 3. 

Every person who sliall pretend to use witchcraft, &c.,' dr 
imderuie to tell fortunes, or from skill in any occult dr crafty 
science to discover where lost or stolen goods may be found, 
shall, when convicted on indictment or information in England, 
or on indictment or libel in Scotland, suffer imprisonment for one 
year, and once in every quarter thereof, in some market town, 
on the market day, stand on the pillory one hour, and shall, 
if tlie court think fit, be obliged to give sureties for his good 
behaviour. Id. § 4. 

By 1 & 2 G. 4. c. 18. The Irish act of 28 El. c. 2. “ Against 
witchcraft and sorcery** is repealed.^ 

See 

^oolUo; bury^ing in. 



ADDENDA. 


appeal. 


' Vol.1. 61. MOfe (4), add. 

And under circumstances, an allegation in support of a will, 
which had been rgected in the court below, was admitted in the 
court of appeal. Addatns v. Kjieebofie, 2 Phill, R. 124. 


XajertarD« 

VoL I. 118. note (7), after “ 8 East. 193.” atld. 

The evidence of illegitimacy must be of a nature to exclude 
all doubt as to the non>sexual intercourse of the husband, but 
still it may be shewn by every species of legal evidence tending 
to the same conclusion. "Whenever a husband and wife are 
proved to have been together at a time, when, in the order of 
nature, if sexual intercourse had taken place, he might have been 
the fatlier of the child, the presumption is, that it did take place, 
and can only be negatived by disproving that fact by evidence of 
circumstances afford^ing irresistible presumption that it could not 
have taken place, and not by mere evidence of circumstances 
affording a balance of probabilities against it. Head v. Heady 
1 Simeon ^ Stuarfs Reports^ 159. 

'Burial. 

Vol. /. 271., add at end of note (8), 

Semble, A husband is not entitled to the expences of his 
wife’s funeral out of her separate estate. Gregory v. Eockyery 
6 Madd. Rep. 90. 

(Sf)Urcf)« (Church Rate.) 

Vol. I. 386. note (10), add. 

But the court of chancery is not ancillary thereto. Anon. 
T, 1752, 2 Ves. 451. See Dunnv, Coates, 2 Atk, 2S8. 

I. I. 3 



addenda. 


y(d» L 406. note (5), add. 

The churchwardens and overseers of a township leased lands 
belonging to the poor to plaintiff for a term of years, wifo a 
covenant that plaintiff might take all manure from the poor> 
house, and use it on the demised premises; and plaintiff cove¬ 
nants to provide straw for the poor. This covenant for the mannre> 
entered into by previous churchwardens, cannot bind their suc¬ 
cessors, who are not liable in trover for using the manure on their 
own land, and that though it arises from the straw supplied by 
plaintiff. Sowden v. Elmsley, 3 Stark, C. N, P. 29. 

Vol. I. 415. note (x), add at end, 

And358. (6). And in another action arising out of tlie 

same circumstances, by plainUfP against his co-churenwarden, for 
monies paid for repairs, nonjoinder of the vestrymen who signed 
the resolution for such repairs, was pleaded in abatement. But 
it was held, that as in signing tliey only acted as vestrymen 
without any intention of becoming separatdy liable, there could 
be no more reason for joining them than ^ the rest of the 
parishioners: and that the defendant having concurred with 
the plaintiff in giving orders for the work, was liable to plaintiff 
for a moiety of what the latter had paid. Lanckester v. Trickery 


(2Dourt0. 

Vol. II. 49. end of note (A), add, 

The ecclesiastical court has no jurisdiction over trusts; and 
therefore, where a party sued as a trustee was arrested, imder a 
decree of that court, by writ de contumace capiendo, the K. B. 
discharged him out of custody. Ex parte Jenkins, 1 Bar. Cress. 
i2.655. 


Curates. 

Vol. II. 74., add at bottom. 

This section only applies to a curate who holds under a spi¬ 
ritual rector or vicar: where, therefore, a party held a curacy 
and dwelling-house by virtue of an appointment as chaplain, and 
he had cea^ to fill that office; held, that he might be ejected 
from the latter A^ithout the previous perniisskai obtained from the 
bishop, and three luonths* notice required hy the statute. Good- 
titk V. /^, 2 IX ^ n. 716. 







P'7l. II. 1:54. niter third paragraph add, 

• :. parsonage or vicarnge-house be destroyed by the incum- 
beot*a defftuit, lie is boiind to rebuild it; but if it be burnt down 
without his fault, die ecelesiiuitical court will order one^fiftli of 
the prohts of the living to be set apart in order to rebuild it. 
JSoii^s V. Jjawrenc^y fVUles It 4ilH. 

“ Dtoentew. 

v.> 

Fol. II. 206. note (7), after « id. 386." add, 

A publication stating Jesus Christ to be an impostor tad a 
murderer in principle, and a fanatic, is a libel at common law'; lor 
chH^ianity is a part of the law of the land. (See Pcofatirnf00, 
ncke {Sy.) Sembicy ’lliat.53 G.S. c. 160. does not alter the common 
lawi tint only removes the penalties imposed by 9 & 10 W. 3. c. 3^. 
on persons denying the Trinity, and extends to them the benefits 
conftrred on all other protestant dissenters by 1 W,^ M. c. 18. § L 
T)5c King v. Wdddingiony 1 7?. Cr. B.. 26. 

©aoliei* 

' * • ' • 

For providing clergymen to officiate in gaols and houses of 
correction within England. 13 G. 3. c. 58. 22 G. 3. c. 64. § 12. 
(Amended by 5.5 G. 3. c. 48., which is amended by .58 G. 3. 
c. 32.) 

The quarter sessions in every county, riding, division, or 
place in England and Wales, mdy ascertain liow many clergy¬ 
men shall lie deemed necessary to l)e employetl in perftwming 
religious duties according to the church of England, in the 
several gaols within their respective jurisdictions, and what 
salaries, not exceeding 50/. yearly, (but see present amount Gif 
salary, 55 G. 3. c. 48. § 1. and .58 G. 3. c. 32. § 2.) shall be paid to 
them. 13 G. 3. c. 58. § 1. 

The said (piartcr sessions may appoint a minister of the 
church of England, residing in or near the place where any 
house of correction shall be situate, to perform divine sa’vice 
tiiere every Sunday, appointing such salary for Iiis trouble ms 
they shall tliink fit, not exceeding 20/. per arnL, to be paid by 
the treasurer of the county, riding, division, or place where 
siich house is skuate, out of the county rat^, but subject to 
dimfnution ly the justices. 22 G. 8. c. 64. § 12. 

The treasurers of such counties, 8tc. receiving a certificate 

1. L 4 








accoonts. ISG.S. e.5S. {'2. 

“When the nombcr of dergymen, and their salaries^ 'have 
b^n so settled, the quarter sessions may appoint suck number 
of cleigynieii; and if any of them die, or are' considered ttn* 
worthy to be continued in office,'may appoint any other 
men to officiate in their room. /<f. §3. . 

The quarter sessions in England and Wales, and the fiAftofl) 
general session in the county Ratine of Lancaster, may inofeasfe 
the salary of 50/. a year given by 13 G. 3, c. 58. to not exceed¬ 
ing 100/^ per onwwK. 55 G. 3. c. 48. § 1. '•* ^ 

All the provisions of 13 G. 3. c. 58. are applicable to houses 
of correction. Id, § 2. (See the present salary of clergymen 
officiating in houses of correction. 58 G. 3. e. 32. § 1.) 

Every clergyman so employed, shall, in order to entitle 
himself to receive the salary, keep a journal in a book provided 
in the gaol or house of correction where he is enjployed, in 
which he shall enter his times of attendance there to perform 
his duty, with any observations which may occur to liim in the 
execution thereof; which journal shall be regularly produced 
for the inspection of the quarter sessiems, and sigued by the 
chairman in proof of production. Id. § 3. 

No clergyman so appointed to officiate in any gaol or house 
of correction shell so officiate till he has obtain^ a licence for 
the same from the bishop of the diocese, and cmly while, tlie 
same remains in force; and the clerk of the peace shall, in one 
montli after every such appointment, transmit a copy tliereof to 
such bishop. 55 G. 3. c. 48. § 5. 

The quarter sessions may respectively assign any larger salary 
than that given by 55 G. 3. c. 48. § 1. of 50/. per annvm^ but 
not exceeding KW/., to clergymen officiaidng as chaplains in 
houses of correction. 58 G. 3. c. 32. § 1. And, if they tliink 
fit, may unite the offices of clergymen to gaols and houses of 
correction, by appointing one as a chaplain for Ixith, with any 
salary not exceeding (20/., 55G. S. c. 48, §4. now) 150/. pet 
Urmtm. 58 G. 3. r. 32. § 2. 

^rriage* 

Vol. IL 476 ff. iwte (8), add, 

< Imccm V. Higgins, 3 Starkids V. N. 'P. 178. \ H. ^ R. 

V. N. P. 88. S. C. On a pica of covertHit» to an action for goods 
sold, it appeared that fhe BritWh parties, being cndiolics, ■ had 
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by a<xxHrdio|^ ta 

liK?iAV^di^<^4he nunuige,^ Fre^^Wr^ l;^ 
held by Abbott C. J. to mdcc it illegal in £^glaiid», <s arde&iu^ 
10 ; thQ<r.sotkn ; and IkUryntple v. Dalryn^Uy. 2 I^Qgif^ ,^4*,. was 
ckedU . To provo die Ften^ law, die Fcench vice^xinsnl here 
pradiieed a book purporting to contaia the code of France, and 
by oral testimony to contaia the law France. Tins 
btxik was admitted in evidence, as it purported to have be^ 
piiated .at the royal printing-office, which was stated by the 
witness to be authorised to print the laws of France by the govern- 
Oaent of that country; and tlie The King v* Tiet&n, 30 ShxveiTs 
State Trials^ 514., was cited to this point. The articles of French 
law, which prescribe the forms essential to marriage, but which do 
D<^ annul it in fact for non-observance thereof, are,, as it seems 
to lie considered, as merely dii'ectory. But parol evidence was 
admitteil to shew, that by that law a marriage in fact, (according 
to the canon law,) had without oliserving the [nrevious ibrms pre¬ 
scribed by the code, would be considered by tlie French courts to 
be a mere nullity. 

Alimony, 508. note. Pertnanent Alimony. 

Wh^e, after separation, the husband committed adultery, an 
addition was made to the allotment for permanent alinumy, 
(which was the produce of the wife’s own fortune, being oU that 
was settled on her): and the sum allowed was half the annual 
value of the husband’s residence, of which the wife hod no 
participation. Blaqaiere v. Blaquiere, 3 Pkitt. R. 258. 


proctor. 

Vol, HI, 212. at end of second line, odd, 

If any proctor of the arclies court of Canterbury, other 
ecclesiastical courts in England, or in the court of pre40gative, 
or in the ecclesiastical courts of Armagh, Dublin, or . others in 
Ireland, shall act as sudi, or suffer his name to be used in any 
suit, the prosecution or defence of which belongs to his office of 
a proctor, or in obtaining probates, letters of administration, or 
marriage licences, for bene% of any person, not being a proctor, 
or shaU suffer such person to participate in the profits, and 
complaint is mode to the court and proofs given, he shall be 
struck off the roll of proctor, and be disabled from acting as 
such, or suspended therefrom,, at will of the court; . except 
allowances to widows or cliildren of deceased proctors, by llicir 
.•{urviving partners, and except agreement between proctors and 
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uticled clerks exe^iiMed befcMre the act^ ^ '6r. 3. *1x1274 §8^ 
Engiand^ 54 G.S. <x68. ^€u Jre/aindi^' . . . ' . t . .■'^i 

“Kyery person acting as proctor iki his own or {motor’sname 
ibr fee* or with a view to-participation of prolit^ without admisdon 
and enrolment, shall forfeit 50^. 53 <r.3, c. 127. § 9^ Engiawfi 
b4> G. 3. c. 69, §10, Irekmd. i/ * -. 

Nothing herein shall extend to any salary agreed to. be ^md( 
by a proctor to a clerk, bond Jide serving in his olfioe at the thne 
of passing this act, and having so served for seven^ years nhxtu 
preceding, 53 G, 3. c, 127. § 10. England, 54 G,S^ 

Ireland, ■ ■ - 

Such penalties and plaintifiTs full costs shall be recoveuedi'^' 
his majesty’s use, in any of his majesty’s courts at Westraim^^ 
or his four courts in Dublin, by action of debt, plaint, bill, or 
information: wherein no essoign, &c. and only one imparlance 
allowed. 53 G, 3. c. 127. § 11. England, 54 G. 3, c, 68. § 12. 
Ireland, 

Limitation of action, &c. und^ these a(^ is three calendar 
months, laying the venue in the ci^ and county where the cause 
thereof arose: defendant may plead the general issue," giving: this 
statute and special matter in evidence, and that the act was done 
under authority thereof: if it shall so appear, or if tl>e action is 
brought in a wrong county, or after three months, the judge shall 
find for defendant; and on such verdict, or on nonsuit, or dis¬ 
continuance by plaintiiF, after defendant’s appearance, or on 
judgment against plaintiif on demurrer, defendant shall have 
treble costs. 53 G, 3. c. 127. § 12. England, 54 G. 3. c, 68. § 13. 
Ireland, Nothing in 54 G, 3. c. 68. extends to any part of ij. K. 
but Ireland. 54 G. 3. c, 68. § 14. 

Begiiettef TBooft. 

Eol, III. add at end, 

• « h 

In TVihen v. Law, 3 Stark. C. N, P. 63. Defendant, to prove his 
infancy at a particular time, produced the re^ster of his christen¬ 
ing, from which it appeared that he was christened in the 
year 1807; but the entry also slated tliat he was born in 
1799. liayley J. was of opinion, that the entry relating to the 
time of his birth was not evidence of the fact: it did not appear 
upon whose information the entry ha<l been made; ai^ the 
clergyman who made it had no autliority to inquire concerning 
the time of birth, or U) make any entry cotjcerning it in the re¬ 
gister. On motion for a new ti ial, on the ground that the enuy 
was evidence to confirm the statement of the modier, who h*rf 
be^ examined as a witness fov defeiftiant, the court refused the 
ru’tej saying, thal the entr'^ii>a^''rfot e^lehc6^l6 prt»r<^ the age' 
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of patty; it was nothing thaft something told to the 
cleigyman at the time of the dnristening, concerning which be 
had not power by law to mdce an entry in the register: he had 
neither the authority or the means of making an entry. If it had 
appeared that the entry had been made by the direction of the 
mother, it might perhaps, if required, have been read in evidence 
for the purpose of confirming her testimony j but even then it 
would have amounted to nothing more than a mere declaration 
by her as to the age of her son, made at a time when she had no 
motive to misrepr^nt his age. 

The entry of the birth of a Dissenter’s child in a register 
kept at Dr. Williams’s library in Redcross Street, is not evidence. 
Esc patie Taylor, 483. 


BejSiDeiice. 

t 

VcLIZI. 308 h, note (4), add at end. 

Acts of non-feasance are within the scope and purview of 
31 Eliz, C.6. §7.: therefore an action for penalties for non-resi¬ 
dence can only be tried in the county where the benefice on 
which defendant ought to have resided was situated. WhUehead 
V. Wynne, 2 Chitt. R. 420. 

^imong. 

Vol» UL 366. reofe, after “ Ld. Sondes v. Fktcher, 

AM. 335.” add, 

For no bill lies to compel a party to resign in favour of an¬ 
other, pursuant to a covenant by him to that effect; as the court 
of chancery has no means of compelling the ordinary to accept 
the surrender, or to present to iv benefice. Newdigaie v. Helps, 
6 Madd. Rep, 133. 


Vd. 111. 409. a., at end of note (7), 

When several species of small tithes had been paid to tiie 
vicar, although not included in the endowment, which only enu¬ 
merated certain articles, and no claim hud ever been set up by 
the rector or other person ; it was lield that such endowment 
by legal construction extended to give the vicar all the tithes of, 
the same nature as those of which a few were iftpecified. Maniy 
V. Lodge, 9 Pri. i2.244. See Manhyv. Curtis, 2 id. 284. Aennt- 
cot v. Watson, 9iV{. R* 250. But sentbh, The vicar cannot support. 





his olaim to any other tithes than those specified in his endow¬ 
ment, without dewing actu^ pC^pthiBveH^em. Mcmby v. Tay* 
loTy ih, 240. 249. The r^tor standing bjr'and allowing such a 
payment to the mcar itrast.be.boundby nis owb n^lect. 9 Pr». jR. 
S45. When the vicar was found to have the tithe of agistment 
in three out of five townships^ and the impropriator claimed under 
a grant only of com and grain, and no evidence of perception 
by him shewn: held, there must' be evidence how the latt^ ^ 
quired it before the court would pronounce the vicar to^iave 
lost a nght which at one time he certainly p(^sessed; and an 
account of agistment tithe was therefore decreed to him. WiU 
Uamson v. HuUony BPri. R, 192. 

VoL III. 441. note (3), line 5., after “ 4 Pri. R, 372.” add* 

Thus, although there may be a parol contract for retainer of 
tithes, it is merely personal, and ceases on the change of occu¬ 
pier or iucumbent: held, therefore, that a subsequent occupier 
oould not avail himself of a parol agreement made with his pre¬ 
decessor ; but such agreement is primd fade evidence of the 
value. Paynlon v. Kirby, 2 Ch. R. 405, 

Vol. III. 488. line 14. 

And this custom, when laid for a division of a hundred, which 
proved to be a modem district, was held bad: tlic district ought 
to be as antient as the custom, and such custom cannot be, ex¬ 
cept for an antient district not less than a county or hundred. 
Page v. Wilson, 2 J. ^ W. 524.; and see Walton v. Tryon, 
2 GwilL 827. Hicks v, Woodson, 4 Mod. 336. 

• VoLHL 518. line 5., after (8), 

In Manby v. Lodge, 9 Pri. R. 246., an account of tithes of the 
annual profits of an antient mill, with recent additions and im¬ 
provements, was granted ,* but allowances were made for rent, 
repairs, wages, and other ongoings. 

CII1JH0, Form and Manner. 

l'ol.IP. 107. note {m), add, 

Thougli one pari of a will not duly attested according to the 
statute of frauds, in order to pass real estate, may have effect as 
to the personalty; the principle on which instruments not duly 
attested according to that act are rejected, does not even raise a 
case of eUiction. Ejc parte Earl of Ikhesier, 7 Ves, 375. 
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Cl|iff0,:^Probate. 

rb/L iK 1^32. after 4/«u/. SS5.f sdd> 

Where a canal was situate in both provinces, the court held 
that probate of a will disposing shares in the province of Can- 
teibuiy was sufficient, and that probate in each was unnecessary. 
Smii^ V. 'Stajffbrd, 2 Wih. Ch, B. 146. 

Probate, how far Evidence. 


VoL IV. 262. note (8), add. 

In an action against an executor for money hod and received 
after notice to produce the probate, it was held timt the original 
will produced by the officer of the ecclesiastical court, bearing 
the seal of that court, and indorsed as the instrument on whidi 
the probate was granted, and the value of the effects sworn to, 
was admissible as secondary evidence. Quarey — if it would 
be good as original evidence ? Gorton v. Dyson, 1 Brod. §* Bing. 
Hep, 219. 


Vol, TV. 249. nofe (3), line 8. from bottom, atld, 

However, in Wood v. Stone, 8 Pri. R. 613. cor. Rickcards C. B., 
proof of the attestation of one of the witnesses only, without prov¬ 
ing by positive testimony tliat tlie others were dead or living 
abroad, was held insufficient; but leave was given to exhibit 
an interre^atory for fmther proof of the will. Wood v. StoM, 
^PH.R.6\%. 
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ABATEMENTyi. til» 62. 

Ahhot, who, i. 1. 

Abbess,'ll. $30. . .... j .. 

Abbey. See Monasteries. Number of rclipous houses in this kingdom, u. 540. 

- ...m... Lands ; bow far exempted from tithe, iii. 416. , 

Abeyance, what, i. 1. Fee simple of a parsonage is in perpetual abeyance, 1 .1- n- 
riither of the glebe, ii. 298. , • 

Abjuration. See Papist; in case of sanctuary, i. 394. in case of recusancy, i. 395. 
li. 171. Form and maimer of alijuring the realm, in. 166 .; oath ot, iii. 12 . lo. 

Absolution, form of; pronouncing or not by deacon, iii. 45. 

Acolyth, who, i. 2. 

how tithablc, iii. 497. p v i- • 

of intestate’s effects. See mUs. Power of the ordinary in ^nt- 
ing administration, iv. 270. ordinary may be compelled thereto, 274. and 
281. refusing, 276. to whom to be granted, 277. to widow or next of km, tM. 
to husband of wife’s effects. 278. to father or mother of children s 279. 

to grandmother before uncles and aunts, ibid, to son before lather, loia. nai - 
blood, 279, 280 . —In general to next of kin, 280 . when to rwiduary lega^. 
or principal creditor, ibid, what administration is not withm the statute, 
and Mhich the ordinary is not bound to grant to next of km; m. during a^ 
sence out of the kingdom, 281, & «. pendente lUe, ibid, dunng 
an infant, executor, or administrator. 282. feme covert adm^stratnx, «84. 
administrator dying, 285. case where none will administer, liid. 
kindred, ibid, whether administrator may act before administration grant^, Un^ 
whether it may be granted out of the iurisiUction, iv. 285. time 
niinistmtion, iid. administrator’s oath, 286. bond on gmnting adm^mistta^, 
before administration. 291. stamps, see title Stamps, and Addenda to vol.m. 
letters of administration allowed as evidence, 292. revoking administration, t6id. 

Admission, of a clerk presented to a benefice, i. 163. , „ , . ,. j « *u«. 

Advancement, what shall be deemed such, to debar a child 

statute of distribution, iv. 398. what shall be deemed such, to d^r a wfe o 
child from taking under the custom of the city of London, 445—452, & «. o 

the custom of the province of York, 452, &c. , , 

Advocate, who may be, i. 2. his admission, 5. his office m gener^, 3, 4. 

Advowson, foundation of the right of advowson, i. 5. ilmsion of advowsons, tbtd. 
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advowson aj>pendant, G. 1ft. in grosa^ 7. only a tmst, 9. seillng and 

buyinff,-> 9. "19. how 1. grantW a ns&t avoidance, 12. how inherited 

from %e ancestor, 19, advdwson in co^arc^^, jcnnt tenants, and tenants in 
common, 14. is the roortcagor, 18. in'tenant curtesy, 21. in tenant in 
dower, idtd. devise thereof by will, 14. whether it is assets for paymdfat of 
debts, 82 . iv. 836. ttia} of the ri^ht of advowson ki the spiritual court by Jus 
patronatds, i. 22. & n. {d). trial iii the temporal courts by writ of right of advow¬ 
son, darrein ^eSetUmenty and qvare impedily 29. remedWs for the patron and 
parson when injured, 29, 80. n. form ot the grant of an advowson, 46. form of 
the grant of a next avoidance, 50. 

Adidterpy punishment of See Lewdness, 

Affinitpy prohibiting inarria^, ii. 489. a cause of divorce, ii. 499. 

Juter-eatagey tithe thereof, iii. 469. 

j^er-mowthy whether tithable, iii. 468. 

Agistment, tithe of, iU. 473. Whether due de jure, 474. for what cattle, dfid. for 
what lands, 475. by whom to be paid, ihid. in what manner to be paid, 4?6. 

AHcn priory, what, ii. 528. alien clergyman, whether he may be amnitted to a 
benefice, i. 144, 5. & n. 

Alienation of glebe lands. See Glebe Lands. 

AUnumyy of ecclesiastical cognizance, ii. 506. to be allow'ed only whilst the parties 
live separate, 508. whether the wife may dispose thereof, U>id. chancery will 
decree alimony, 506, n. separate maintenance, and its efiects in rendering a 
feme covert liable for her own debts, 506, 7, n, 

Affegianccy oath of, iii. 12.15. 

AlnUy at funerals, occasion thereof, iii. 22. alms* chest to he in the church, i. 3C9. 

AUaragey what, L 51, 2. 

Anabaptists, laws against them before the act of toleration, ii. 1 S3, bow far ex¬ 
empted from the penalties thereof by the act of toleration, 184. 

Anahata, what, i. 58. 

AnnalistSy in the religious houses, their office, il. 581. 

Annals, what, i. 53. , 

Annates, what, ii. 273. 

Anniversaries, what, i. 53. 


Answer, in judicial proceedings, i. 53. 

Antiphonar, what, i. 54. 375. 

Apothecaries exempted from the office of churchwarden, i. 399. 

Apparel of clergymen, r^ulations concerning it, iii. 205. 

Apparitor, who, how appointed, his office and duty, i. 54. must recover his fees 
by action, not libel, 57, n. 

Appeal, origin of i^ipeals to Rome, i. 58. appeals to Rome abolished, Md. iii. 122 . 
app^ to the several ecclesiastical courts, i. 59. to the delegates, 61. manner 
of obtiuning a commission of delegates, G3. 

Apples, how tithable, iii. 496. 

Appointment, by a feme covert, in nature of a will, iv. 54. 

Apportun^ anciently paid to the foreign religious houses, ii. 528. 

Appropriation, definition of, i. 65. di#crcnce between appropriation and impropri¬ 
ation, iv. 12. 

Orimn of the appropriation of churches, i. 65. 

. Endowment of vicarages upon appropriation, t 76. restrictions thereof by 
statute, dnd. endowment how made, 77. where no vicar is endowed, the 
church is served by a perpetual curate, 77, n. pension reserved on the en¬ 
dowment, 78. vicarage a distinct ben^ce, 79. patronage of ^carages how 
acquired, dnd. vicar entitled only by endowment or prescription, so. autho- 
ri^ of endowments, ibid, proposal for a general repertoir of endowments, 
ibid, trial of endoMrments, 63. endowment to be construea favourably, 88. 
Augmentation of vicarages, i. 84. 

Vicarages, how dissolved, i. 90. 

Aqutebaialus, the pariA clerk, why so called, iii. 66. 

Archhisnw, whence called,!. 194. antiquity of archbi'.hops in England, 195. 
arebbisnop of Canferhury, his pre-eminence, 196. anciently liad ptynacy over 
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irtjlarul» 197. gtyle and title, ibid, archbishop of ifork anciently had jui^ 
diction over Sebnand, ibid, his style imd title, 49% pre^dency of the arch¬ 
bishops, ihi(L ^ ^ y 

^irc/tJeacou^-divviHm of dioceses into archdcnconrics, L 19 ,^. archdeacon, who, 95. 
how ^ppuinied, 96. hia general power, ibid. .i; 

AicheK, court, i. 97. ilean of the arches, i. 106. ii. 118. 

Archij)rtuibytct\, who, i. 96. now called i‘uphI dean, 99, n. 

Ari'eU ill the church or churchyards, how far liiwi'iil,i. 388. clergymen nqt be 
arrested tii attcodiu^;; divine service, ill. 197. of the body of one deceased, why 
iUeirtd, i. iioo. It. See Bur'mL 

ArlicleKy the thirty-nine, established, i. 99. to lie suliscribed by personas to be or> 
dainod deacons, loi. by persons to be ordained iiricsts,T6id. Uy persons acliuitted 
to bcnefii’fs, ibul. by the heads of colleges, lO.i. by chunceliors, officials, vicar* 
general, ami comnussarics, 104. by lectures, by curates to be licenbed,^i6id« 
ii. 6-7. by schoolmasters, i. 104, iii. 526. whether subscription to all the said 
articles is necess..ry, I. 10‘2. in what sense the 3Gth article is to be subscribed 
unto, 104. to be read by ministers after induelion, ibid, jienalty of oppoidiig 
the SJiid article.'., 105 

Ai'tichs of inquiry. Cor the churchwardens’ presentments, i. 404. iv. 2S. 

Aawismcnly for the repair of the church. See Church. 

Assrtx, what, iv. liy descent, — iu.hand, — legal, — equitable,— real, — per¬ 
sonal, 35.> —3.”8. 

Asxisc, writ of, what, i. .'5S. 105. 

AUerbury, J>r., Iiis contest with the chajiter of Carlisle, ii. 104. 

Allorncp exenipte i Iron) being churcKwardc.-n, i. 

Avdinwc, court of, i. 10 «. 

Axi^nimtation of small livings by the governors of queen Anno’s bounty. Sea JFXriX 
frails. 

Au^asline canons, who, ii. 519. Augustine friars, .‘524. 

Ai'ni'lance, by dejuh, i. 107. by rc-signation. Und. by cession, ibid, by deprivation, 
108 , by act of the law, ibid, how tried, ibid. 


B 


Baldug on the l.ord's day, ii. 415, 41G. 

Jifdks and lieaiMands, wlu-tlicr tithable, iii. 462- 

Banns of marriage, publication thereof, ii. ‘l(;0. 

Baplhm, of infants, i. lof). puhtii* baptism, ibid, whether the name may be altered 
at coufinuatloo. III. sign of tlic croa^., reason thereof, ibid, private baptism, 112. 
lay Ii:i;;tisn>, how* fur valid, 113. anciently pcrli/riiicd by iiudwivcs, ii. 513. bap- 
ti^m of tliosc of riper year<, i. 115. of the children of papists, 1 io. of negroes 
in the phiiitatiofis, ibid, fee foi baj>ti'in, J 17. 

JRonen Lund impiuved, when to (my tithes, iii. *113. 

Basin for the offertory, i, .370. * 

BdskeU, the law patentee, las case against the Unitersity of Cambridge, i. 496. 

Bastard : 

Who sliall be deemed a bastard, i. 118. child born out .of lawful matrimony, 
tb'ul. case of the husbaiuj*s being within the four s.cas, ibid, where non-access 
can be proved, Ilf?, 119, n. where husband and wife con-ent to-live separate, 
1 Is, fl. husband iufpoteut, IIP. issue of a marriage within the degrees prohi. 
biled, 120. child born after u aivoree,child born out of the hintt’s allegi¬ 
ance, ibid, child born before the parents^ marriage, ibid, mother with child at 
the hus!«ind*s dc*ath, marrying again before the birth, l‘Jl. time within whicli 
the child must be born, 122,»/. of supposititious birtlis, 124. writ de ventrein^ 
spiciendo, 12.5. provisions of the civil law in this case, 12S. other itousequeucea, 
131, n. under a devise to children generoUp a bastard <;ai>not share, iv. 131. 
». (a), marrinae of bastard, ii. 449, 450, 4.>9- 
Trial of l>astardy. I. 128. general, by the bishop, ibid. spcQi^ by the couutiy, 
d> ‘id. bastard eigne ^ nwAer pubme, 130. %. 
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.. CobBc^enciN ns td iMcmc, i. isY. io i^c|i^Qc^j iSid. & n. («), bos- 

' tard Qying intestate, who shall be entitled; is?’634. 

Pltnifihment t>f the mother and repnted fa^er, i. 153. they may be punished 
both in the spiritual and temporal ebtirt, 132, n. corporal, pectii^iary, 152. 
murdering a bastard chdd, 154. administering a j^otion to procuire abortion, 
ftirf. iast<^v of a bastard child belongs to the mother, 135, n. 

■Pra^'of the «stry, how appointed, iv. 9. 

Seans gathered by the hand, how tithable, iii. 465. whether B great or 'Small 
tithe, U>id. 

Seety how tithable, iH. 516. 

BeUsy with ropes, to be provided by the parish, i. 135. 370. 374. ht what times to- 
be rung, 135. 

Benedictine monks, ii. 516^. 

Benefiocy what, i. 13G. priesentation by whom and how to be made, 137. examina¬ 
tion of the person presented, 151. refusal of the person presented, 156. admis- 
' slon, 163. institution or collation, 164. induction, 172. requisites after induc¬ 
tion, 177. within what time to be performed, 178. n. 

B^efit cier^y origin thereof, i. 185. when allowable, 188. 

BentleyyYir.y his case concerning the deprivation of his degree, i. 445, 6. his case 
against the Hshop of Kly, as visitor of Trinity college, 461. 

Bemardine monks, ii. 518. 

BethlemiteSy an order of I'riars, ii. 524. 

BUdcy to be in churches, i. 370. 

Bidding prayer, before sermon. Hi. 271, 2. 

Biery to be provided by the parish, i. 370. 

Bigamyy i. 192- See Polygamy, 

Bishops: 

Ot archbishops and bishops in general, i. 194. number of bishops in England, 195* 
age of persons to be made bishops, 194. their precedency. 198. bishop univer- 
sal incumbent of the diocese, 196. 

Form and manner of making and consecrating archbishops and bishops, i. 199. 
conhrniaiion ofbisbops elected, form and umnner of it, 205. consecration of 
bishops, form and manner thereof, 208 . translation, 308, 218. bent^ecs va¬ 
cated on promotion to a bishopric, 211 , 212 . consecration of foreign bishops^ 
211, n. may be deposed or deprived for dilapidations, ii. 7Z..(n). 

Residence at their cathedrals, i. 21.3. 

Their attendance in parliament,». 21 2. whether they sit there in their temporal 
capacity only, 216. w-hether they may vote in cases of blood, 219-. whether 
they shall be tried by the lords in parliament, or hy a jury, 223. 

^iritualtics of the bishopric in the time of vacation, i. 225. 

TemporHltics of bishoprics in the time of vacation, i. 226. 

Archbishops' Jurisdiction over their provincial bishops, i. 230. 

Of sufiragan bishops, I. 246. 

OF coa^Utors, i. 249. 

Blatphtnnyy how punishable, iii. 215. 

BHf^ man’s will, iv. go. 

Boar, custom for the parson to keep one, iii. 499. 

Bogo dc ClarCy a famous pluralist, i. 57. iii. 99. 

Bona nolabtlkty what, iv. 232. 

jdond dvhtSy in what order of priority to be paid, iv. 353. voioa^r;' bond to be 
postponed, 35.3, 4. 

Bond of resignation, validity thereof. Hi. 555—366. form of the ^71. 
■Ifonhomuies, an order of friars, ii. 525. 

Bo^face, archbishop, his arrogant constitution, ii. 342^ 345. 

'Books, belongtv to the church, i. 375, 6, to parochial librarim, n. 409. copies 
of new bookr^ be delivered by the printer to the use of the public IQ>raries» 
i.“495. 

custom disnlpeiiDing thein,.^., 465. 
wha^ i 350. , . 1 
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Boundaries of parisbeti, how to be tried, iii. 63, 4. bow to .be Turntiiport ^|fi|b 
. j-espect to t)tbejf,.4^9. iV^hre^Qt to.^l^ch rate8,d^8.7. ^ ‘ 

Bounty of queen Anne'fbc'tb^ aj^^pentatfon of smatriivings. See ^st frtdU 
andUaiks. " \ •. . p 

Brawli^ in the church or cMurcI^afJ, i. 390. 

J?rca£^ assize of, within the Uipveridties, i. 513. 

manner of layiag the same, and collecting charity thereimon, i* 951- 
the uaiial expenoc of a charity brief, ‘253. the erainary amount of a collection 
, thereupon. HdtL 

BrigiUhtes, ah order of nuns, ii. 52^ 

Broom, whether tithable, iii. 473. 

Britera, what, i. 255. ^ 

Buggery, punishment thereof, i. 254. 

Bull, custom for the parson to keep one, iii. 491). 

BuU.of the Pope, what, i. 255. penalty of publishing the same, ii. 35. 

_ Bur^age-tenure lands, devisable by will, iv. 4.35. 

Burtal, original of burying places, i. 255. bur^’ing in the church, 257. in the 
chiii'ch 3 'ard, 258. whether a burial may be liindered for debt, 258. & n. whether 
a person civUUcr mortmis, or under an attmnt, may be charged at the suit-of 
his creditors, 250. what persons shall not have Christian burial, 965, 6, 7. 
whether a person attainted of treason, dj'ing before execution, shall have 
Christian burial, 260, 1. burying in woollen, 2C2. minister not to refuse 
burial, 265. information grantalilc for refusal, in what case, i.^258, n, 
ringing at funerals, 268 . fee for burial, ibid. func>*a] expences to be paid before 
other debts, 271. offence of stealing a shroud, ibid, monuments erected in 
churches or churclivards, 272. jwpish burial, 273. 

Bu?'7iing /K the hand, \. 190. maybe altered by the judge to fine, or whipping* 
190, H. peers have their clergy for the first offence without burning, 192, 
clergy not allowed by the civil Jaw, ibid. 

Bumitig of heretics sibolisUed, ii. 306, 7. 


C 

.Calendar, Sec KaUmdar. 

Calves, tithe of, iii. 498. 

Calumny, oath of^ iii. 6. 

Cambridge. See Colleges. 

Camcrariits, in the religious liouscs, who, Ii. 530. 

Canon law, what, l*rcf. p. xxi. Sc n. 

Canons : 

III the religious bouses, whence so called, ii. 519. regular, secular, 

In cathedrals. See Deans and Chapters. 

Cantaria, chantry, what, i. 295. 

Canterbury, fioaX oi an urchbishoprick, i. 195. ^ 

Capa, one of the priest’s vestments, i. 274. 

Capital oiTences, how far subject to the ecclesiastical jurisdiction, u. 

Capuchinc friars, a religious order, ii. 523. 

Carmelite friars, a religious order, ii. 524. 

Carthusians, an order of monks,ii. 517. 

Casula, one of the priest’s vestments, i. 274. 

Catechism, children to he instructed therein, i. 274, 5. 

CaUtedred: jorigin of cathedrals, i. 276. difference between cathedral, conventual, 
and collegiate churches, ilM, certain forfeitures for the repair of cathedrals, 277. 
cathedral exempt, from the archdeacon’s jurisdiotion, ibid, elections. in 
cathedrals, see' E/ectiovs ; Kow the fir{.t fruits of the revenues thereof shalL'be 
charged, 283. cathedral the paiish church of the whole diocese, i5td. ackn^w> 
^.,.4t^dgu)unt paid thereunto upon that account, 284. bishop’s residence 

xesuletice. of the dead, and prebendaries, adiniqjii^tion of the.tioly 
ednimumoh tlicre, 285. preaching, ibid, lectures in cathedcwls, 286. habits to 
be worn there, s6td.. vislutiop tbareoj^ i^. omameats to .^o to the 

successor, tiid. eath^rdls <^ the hew'fdubiaatibh, 287. , ~ . ,^.^7 
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Caihcdrnticum, what,t. 288. 

Caveat,-whtut, i. 283. ho’w^ar conclusive, 53, 288 . 

CeUrrariitSt in the religious bouses, who,fi. ^30. 

Cesaaoit^xi. 238. ■ 

Ce»non of a benefice, what, i. 107. 

Chalice for the communion, to be provided by the parish, i. 370. 

Chancel, whence so ciilJcd, i. 342. repair thereof by the rector, 530. somethnee by 
the vicar, 351. by lay impropriators, ilnd. whether lay impropriators can be 
compelled thereto by sequestration, .351,2. c.'tse where there are several im¬ 
propriators, 352. bishop's disposal of seats in the chancel, SG3. impropriator's 
scat in the chancel, idid. vicar’s seat in the chancel, ibid. 

Chancel/or, who, i. 283. how to be qualified, 290. his power and jurisdiction, 291. 

the office for what term grantable, S94. 

Ckanrtry, what, i. 295. 

Cknpcl, when so called, i. 296. private chapel, ibid, free chapel, 298. origin of 
ru 3 ‘al free chapels, 298, 9. chapel of ease under a mother church, 299. chapel 
of ease with augmentation is a perpetual cure, ii. 67, 76. endowment of chapels, 
i. 500. their dcpendaiicc on the mother church, 500, 1. by paj inent of tithes 
and other dues, 501. by the inhabitants repairing at set times to the mother 
church, 302. by oblations there, 302, 3. by the curate swearing obedience to 
the incuinl)ent of the mother church, 305. by contributing to the repair of the 
mother church, .304. how to he repaired, 305. how to be supplied, 306. how 
governed, U>id. church or chapel how to be tried, 307. repairing public and 
private chapel annexed to a church, 356, 7. chapel rate, .387, n. 

Chaplainthip, a qualification for plurality, iii. 101 , 2 . for non-residcuce, 297. 
Chapter, See Ueans and Chapters. 

Charitable uses, commission to inquire thereof, i. 308. the courre of proceeding 
therein, .308, 9, & n. of legacies to charitable uses, .309, 510, 311, n. 

Charily bnefs, the manner of laying them, i, 251. charges of obtaining a brief, 253. 

the usual amount of a colle<*tion thereupon, ibtd. 

Charles the First, his martyrdom. See Holtdays. 

the Secontl, his Restoration. See Holidays. 

Qtarter house, corruptly, whence so called, i’. 517. 

ChaUvls, wl at, iv. 297. real, personal, ibtd. 

Chntmlries, belonging to the religious houses, i. 295. ii. 529. 

Cheese, tithe of, id. 507. 

Chrsiblc, one of the priest’s vestments, i. 274, 376. 

Chester, a<lmiiiIstrntion of freeman’s goods in, iv. 456, 7. 

Child-birlh ; woman dying in child-birth, how to be disposed, i. 318. 

Chorepisenpi, who, i. 246, 520.* 

Chrisme, the holy oil, i. 320. 

ChrUome, what, i. .320. 

Chrislemng. See Jiaptism. 

C'lurch: 

Fouf’ding of churches, first erection thereof, i. 67. who may found a church, 32-1. 

the bishop’s licence whether necessary, 522. 

ConM>cr<itioii and dedication of churches, i. 67. 525. church to {>c endowed 
l>elbrc consecration, 324. canons injoining consecration, ibid, time c^' con¬ 
secration, 525. loriii of consecration, 526- &c. procuration due upon con- 
liecratiou, 335. ro-consccration, 356. least of the deuication of churches, ,3.37. 
Chancel, whence so called, i. 342. by whom to be repaired, 350. seats in the 
chancel, 365. 

He, whence so called, i. 542. a private property, 343. to go with the 
house, 344. 

Churchyard, i. 344. hur\ing therein, 256. fence thereof, 346. trees therein, 
S47. 

Repair of churches, Miciently In- the hi^iop^ t. 5.50. next by the rectors, ibid. 
finally by the parishioners, ibid, repair of the chnncti iu particular by the 
rector, 350, 1. sometimes by the vitxu', S5i. j>y impropriators, ibid. 
s .repairing the chanoel a diacherge the cluurch, 3^ repair 
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Church — continued. 

of a chapel of ease no dischiirice from the rfi|iiR.ir of the ehtirch, tfi*/. 
churches united, how U» be repaired, 555. ecclesiastical judge shall cause 
the repairs to lie made, Hiid. no prtihihition in ciisc of repairs, 35G. church¬ 
wardens* duty therein, 357. manner of obtaining a faculty, where something 
new is nddeil, ibid. 

Seats, oriein of the distinct property therein, i. 358. of common right to l>e 
repaired by die parishioners, ibid, use of the eents in the parishioners, ibid. 
bishops to dwpose of the same. 359. chiirchwnrtlens* power to ilfspoae of 
the «aine, Udd.^ reparation necessary to nmkc a title, 360. seat not to go to 
a man ami his heirs, ib'ul. seat may he prescribed for as belonging to an 
house, 361. and not as belonging to the hind, 362. bishop’s disposal of scats 
in the chancel, se.i. impropriator’s scat in the chancel, ibid, vicar’s seat 
in the chauccl, ibid, scats polled down, what shall become of the materials, 
364. rights to seats where triable, 566. 

Goods and ornaments of the ihnrcli; ordinary’s care therein, i. 367. church¬ 
warden’s care therein, 368. communion table, ibid, pulpit, ibkd, reading desk, 
surplice, font, chest for alms, .369 bti'in for the offertory, chalice and other 
vessels for the coniniunion, 370. bells, bier, bible, ibid, common prayer book, 
book of hoiuilies, register book, .371. table of ilegrecs, ten commandineuts, 
sentences, nionumems, .372. muiges, other goods and ornaments, .374. who 
hath the property in the goods of the church, .377. 

Rate, to be made at a vestry nicetiug. i. ,378. a personal charge in respect of 
the land, ibid, whether there shall bo two rates, one for the fabric, and the 
other for ornaments, 379. to be charged with equality, .380, I. lands lying 
in another parish howto be charged, .381. how to be charged whore the 
boundaries of the parish are not known, 387. tenant to be chargcil and not 
the lessor, .382. ill what case the founder of a church or others may be 
exempted, .383. hall of a company, whether cbargeuhlc, 381. maimer of 
laying the assessment, 384. form of the assossinent, 385. appesd agninst the 
assessment, ih:d. levying the assessment, 585 — 7. court of king’s bench will 
not gniiu a nu'indamus to make a chiirrh r.ite, .386, n. 

Churches not to be profaned; arrest in the church or thurchyani, i. 588. fairs and 
markets, .389. temporal courts, piuys, ibid, feaslings, inu.sters, brawling, 590. 
striking, .391. drawing a weapon, 392. robbing ofi burcbcs, .39.3. sanctuary, 594. 
Way to the church, may be lihellcil for in the spiritual court, i. .395. may be 
sued for ill the temporal courts, .396. nqiairing it, .39.5.6, n. 

Resorting to church, ii. 168, 9, 170. 317, 8. iii, y.3:,—2.36. ami see iU, lyisscnler 
and PapiAt.- 

Church of constitution thereof, i. 396. the king to be of the church 

of England, his oath to maintain it, 597. jieimity of clerogaiing fj-om the 
church, ibid. 

Churching of women ; women to be veiled, i. .318. fee for churching, .319. 

Church scot, what, i. 598. 

Churchufttnlcns, their origin, i. .398. who arc exempted from fieing churchwardens, 
399. choosing churchwardens, 401, &«. 40.3. «. refusing to act, 40.3. ordinaryr 
r«?fusing to swear them, 405. churchwarden!, bow tin* a corpemition, 408,«. thnr 
presentments, ibid, to be framed on articles of inquiry, iv. 2.3. to lie made iii>on 
oath, ibid, how far it may be* safe to present on common fame, 54. their duty as to 
sunriry temporal imitfers, i. 408, 9. whether one churchwarden can release, 410. 
^w long they shall continue in their office, ibid, manner of thefr uecuunting, 411. 
as overseers, 411,412, n. account when settled final, 412. jurisdiction of spiritual 
court therein, 4t.3, iu cannot bring an action after their office is expired, 415. 
but their successors must do it, ibid, yet they may be. relieved in equity, 414. 

- their protection by the law in the due exoewtion of their office, 415. their duty 
under certain statutes, 415, n. 

Churchward, oiigin thereof, 1.344. fence of the churchyard, by whom to be re¬ 
paired, S4'6. trees growing in the churchyard, who hath the property therein, -347. 

Cisterlitnu, an order of monks, ii. 518. 

form--theroof, 4^16. by whom to bo «soquted, iicrf.-io wbat 
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xnanner to be executed, 417. citation viw.W. wcu/ii^ 41S. citing out of the dio> 
cese, 419. return of the citation, 427. fee for a citation, 429. 

Clili««y4ei»otnumted from &e bishops* sees ther^n,,!. S76« 

Cvuil-iawt the constituent parts thereof, Pref. page xi. 

Ciandettiue marriage, void, ii. 472. Marriage. 

Cfergyt benefit of, its origin, i. 1B5 & n. See Benefit of Qcrgy, 

Clergymen not bound to serve in a temporal office, hi. 194. not restrained.from 
serving in a temporal office, ibid, not obliged to serve in war, 196. not hound to 
appear at the torn or leot, ibid, not to be arrested in attending divine, service, 
197. penalty on laying violent hands on a clerk, 3.98. may have the benefit of 
clergy more than once, 200. exempted from serving on jui'ies, tdid. their spin* 
tual possessions protected from distresses, 200—202. how far subject to taxes 
and other public charges, 200—205. their apparel regulated by canon, 205. 
restrained from drunkenness and gaming, 208 . now far pennitted to use recre¬ 
ations, 208, 209. in what cases they may take to farm, or traffic, 210. may be 
deprived for incontincncy, ii. 405. anciently prohibited to marry, 452. 

Clerk of a parish. See Parigh Clerk. 

Olocky i» the church, i. 574. 

Clover l^ass, a great tithe, iii. 442. seed thereof a small tithe, 469. 

Gumiackt, an order of nuns, ii. 521. 

Coadjutortf to bishops, their office and dignity, i. 249. to incumbents, 429. 

Codicil to a will, what, iv. 109 & n. form thereof, 4i)7. 

Cemetery^ whence so called, i. 544. 

Collation to a benefice, what, i. 164. difierence between collation autl institution, 

164. 170. 

Colleges^ lay corporations, i. 45i. charters granted to the Universities confirmed 
by act of parliament, 4.31—434. jurisdiclion where one of the parties is a mem¬ 
ber of the university, 434. how far it oxtcndeib to criminal offences, 436. ex- 
tendeth not to freehold, 458. whether the king’s courts may interfere where a 
•visitor is specially appointed, 439 & w. — 4.39. rules and examples as to the inter¬ 
ference of the king’s courts by mandamus to obtain the cmla of justice, and to 
compel a visitor to act, 459—461 n. j’Ctiirn of a visitor by affidavit, 460. visitor 
must pursue his pow'er, otherwise he will be prohibited, -161. case where a pci*- 
son to be visited happens also to be a visitor, 462, 5, & n. whci'c it is disputed, 
vdiether a person is visitor or not, the king’s courts are to determine it, 463. <S:c. 
the archbishop’s general power of visitation, 478. colleges how far affected by 
the statutes of mortmain, 482 & 483 n. college leases, 48.7. commissions of 
pious uses extend not to colleges, ibid, elections in college's, ibid, preference 
given to founder’s kinsmen, 485, 6, &e. persons elected to subscribe the declara¬ 
tion of conformity, 491. heads of colleges to subscribe also the thirty-nine arti¬ 
cles and the book of common prayer, ibid, and all of them to take the oaths and 
make the subscriptions, as other persons qualifying for offices, 492. common 
prayer in colleges may be used in latin, 493. common prayer before sermons or 
lectures, ibid, divine service in general, the holy communion, surplices and hoods 
on solemn days, 494. oaths to be taken on admission to degrcics, ibid, stamp 
duties, 495. copies of new books to be delivered by the printers to their use, ibid. 
privU^G of pnntlng 495—502. books bequeathed to them, 502, ». almanacks, 
Und. Universities to present to popish livings, 502. title for orders, 505. may 
gFBUt licence to preuen, ibid, how far being conversant in the university shall 
dispense with non-residence, ibid, what degrees arc requisite for plujidity, 504, 
& n. first fruits and tenths in colleges, .305. ph} siciaiis and surgeons, ibtd, jus¬ 
tices of the peace in the universities, ibid, assize of bread, 506. taverns and ale¬ 
houses, 507, &c. carriage of letters, 511. distillers setting u{jttrades there, ibid. 
. spldim setting up trades, 512. persons not free of the dty or town scl^ng 
goods therein, ibid, exempted from purveyance, 51-3. stage plays not to be 
acted therein, ibid, exempted from serving in the militia, 514. how far exempted 
. from the land-tax, 5I4i duty on houses and windows, dnd. duty on offices and 
pensions^ ibid, hov far liable to 4be repair cd' the highways, 515. duties on 
paper, ibid. 

e W awi o , 'wills tfaero, iv. 857, 8. 





THE PRlJfCIfAi., ATTERS. 


ColUt tithe of, iii. 498. 

Commandrie* in the reli^miis boases, what, ii. 528. ' • y 

Commemorationt, what, ii. 1. ^ 

Commendantt what, ii. 1. restraints of commentiam, S. benefice vacated by acipepl* 
ance of a bishoprick, 5. but the avoidance may be prevented by a commendani, 
iWrf. whether a bishop may have a commendam in his own diocese, 4. for what 
time a commendam may be, 6. how far the king’s right to present is serv^ 
thereby, 7. continuation or reno^'al of a commendam, ibid. I'esignatlon of a 
commendam. 8. 

Commuaryy who, li.S. how to be qualified, i. 290. bis jurisdiction abdpower, 
the office for what term grantabte, 294. 

Comvusaion of pious uses, manner of issuing the same, i. 308. Siee Chnritable taet. 

Commission of review, when granted, i. €3, & «. ■' 

Common appurtenant^ how far covered by a modus for tithes, ui.427. 

Common fame, presentment thereupon, iv. 24. 

Common law, what, Praef. page xxxvi. general supermtcndency thereof over the 
ecclesiastical jurisdiction, i. 4.59.—461, ?*. ii. 51. 

Common-prayer^ltook, i. 571. liturgy before the acts of uoifomiity, HL 277. estab¬ 
lishment of the book of common-prayer, 25C. by the act of uniformity of 
2 Ed. VI. 2.77. of the 7 & 4 Ed. VI. 239. of the 5 Ed. VI. 240. of the 1 El. 241. 
of the 13 & 14 C. II. 243. books of common prayer to be provided in et'ery 
pari»lj, 248. declaration of assent thereto, 249. subscription and declaration oT 
conformity, 251. penalty of contemning or not using the common prayer, 2S4. 
penalty of being present at any other form, 259. 

Communion. See Lord's Supper. 

Communion tabic, to be in churches, i. 368. how to be ordered, and kept, ii. 426. 

Commutatmi. of penance, what, iii, 77, commutation money how to be disposed df, 
80 . See Penavcc. 

Composilion retd, for tithes, what, iii. 437. 

Conuubina^c of the clergy, partly connived at in ancient times, ii. 45.7. 

Confession, minister not to revc:d things made known to him in confession. H. 9. of 
women iu child-bed, iv. 24,25. 

Covjtnnalion, how often to be held, ii. 9, lO. at what time children shall be brought 
to be con^med, 10. minister’s duty therein, ibid, godfalhcfa and godmother^ in 
confirmation, 10 , 11 , whether the name may be altered at confirmation, 11. 

Conformity. See Common-prayer-book. 

CoHge d*cslire, what, i. 202. ii. 11. 

Conics, tithe ofi iii. 514. whether they shall go to the heir or c.xccutor, iv. 297. 

Consanguinity, prohibiting m.arriagc, ii. 47.9. u caiir>e of divorce, 499. See Marria^. 

Consecration ot churches, i. 52-3. See Church ; of an archbishop or bishop, 208. 
See Bish<y)s. 

Consistory court, what, ii. 12. 

ConsultatioH, writ of, what, ii. 12. iu wliat cpse.s grantablc, IJ —17. 
jurisdiction, what, i. 292. 

CoHPenticlc. See l}isscnlcr5. 

Conventual friars, a religious order, ii, .52.7. 

CanvocfUion, before the conquest, ii. 18. after the conquest, till the reign of Ed. I., 
20. from Ed. I. to Hen. Vllf., 21. the act of submission of the 25 Hen. VIII., 24. 
election of members, 25. their number. 26. two houses, ibid, privilege* ^id. 
whether they may vptc by prosy, 27. their gciieni! power, fAirf. no power to 
bind the temporalfy, dnd. nor against the law of the land, 28 . appeal to the 
convocation, tA/rf. time of their session, ibid, tfjcir decline, 28—-.70. 

Coparceners, who, i. 16. 

0*r<7, one of the priest’s vestments, i. 274. 776. ii. 30. 

Copyhold, how far devisable by will, iv. 6.5. a prcvioiis surrender generallyfleees- 
sary, 

in the religious houses, ii. .5.71. 

Corn, lit what manner titfaable, «i- 461. com growing, devisable by will, iv. 72.’ in 
what case it shall go to the heir, and when to the cxecutot’, 171. ^99; 

Corody, what, ii. SO. 
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of a prebend, what,90. '* 

Cone ^reeenf* wha^ iL 56% 

Cost$t in what cases executors and administrators shall not be liable to pay costs, 
iv. 520. 

Councily general, national, provincial, diocesan, ii. 19, 19. lit. .797, See St/nnd. 

Courtti origin of the ecclesiastical jurisdiction in general, ii. 31. origin thereof in 
this realm in particular, ibid, first conjoined with the temporal, 52. William tlie 
Conqueror’s charter of separation, .75. papal incroachments after the conquest, 
55. opposed hy the statutes of* provisors, .'>5. abolished in the reign of king Henry 
VIK. and the king declared to be the fountain of jurisdiction, 58. appointment 
of officers in the ecclesiastical courts, 41. courts where to be kept, 47. manner 
of proceeding in the ecclesiastical courts, 48. their seal of office, dtid. trial of 
temporal incidents, 49d:n. concurrent jurisdiction, ibid, no jurisdiction in cases 
capital, 50. authority of their sentence, U>id. general .superintendency of the 
common laws, 51. 

•- . . Court of arches, i. 97. 

— — — --of audience, i. 106 . 

- -- Conststorj' court, ii. 12. 

■ . of ddegates, iL 140. 

-Faculty court, ii. 262. 

Courts temporal, not to be held in the church or churchyard, i. 589. 

Cross in baptism, reason thereof, i. 1 1], 11 2. 

Crulched friars, a religious order, ii. 524. 

Ctildees, an order of monks, ii. 519. 

Curates, ambiguous signification of the word, ii. S4. iii. 44. origin of curates 
in chapels of ease, ii. 55. stipendiary curacies, 65, n. 78. origin of per¬ 
petual curacies, i. 77, n. 78. ii. 55 & rr. A perpetual curacy is not an eccle¬ 
siastical benefice, ii. 55. n. unless augmented, 76. power of appointing and 
removing curates, i. 306. ii. 3S & }/. 15.7. form of the nomination of an 
assistant curate, ii. 56. of a curate of a chapel of case or perpetual curacy, 
57,58. who entitled to nominate such curate, 57,«. aperpelual curnte,*5id. and 
sec 76 & n. whether a mandamus or bill will lie to admit a enrute, .58—61 & n. 
76 & n. licence, requisites for obtaining It, viz. nomination, orders, testimonial, 
oaths, subscriptions, 61—64. requisites after licence obtained, viz. oath of 
oliediencc, declaration of assent to the book of common prayer, to the thirty- 
nine articles, to take the oaths of allegiance, supremacy, and abjuration, 
64—67. none to serve more than one church or chuf)cl in one tlay, their 
salary, how recoverable, 55 n. 67, &«•. their residence, 74. how removable, 
74, &c. chapels of ease and perpetual curacies atignicnled, 77. 

Custom, not triable in spiritual court, i. 49. n. iii. 221. concerning tithes, what, iii. 
451. 

--of distribution of intestates’ effects, iv. 454. within tlie city of London in 

particular, 441. and see Loiidon ; the province of York, 452. the principality of 
Wales, 477. and sec Prescription. 


D 

DalmcUica, one of the priest’s vestments, i. .776. ii. 78. 

liarrien presentment, assize of, i. 30. u. 78. iii. 276. 

Deacon, ordination of, iii. .78, 9. 

Deaf and dniiib person, whether he may make a will. iv. 60. 

Deans and Chapters : ^ 

Of deans; original of deanrics, ti. 80. several kinds of deans, 79. cathedral 
dean, who, 80. deans how appointed, 82 . deaury hehl in conimendani, ibid. 
deanry a sinecure, ibid, whether it may be a lay office, 87, 4, n. deanry 
a dignity, 84. possessions belonging to deanries, 84. dean to visit the 
chapter, 86. dean may make a deputy or stibdean, ibid, residence of deans, 
ibid, dean’s ecclesiastical duty, profits of .n deanry during the vu-. 
cat»B, 1^. ' 



THE PRIKEEPJO/WATTERS. 

Dearu and CJuipters — continued. 

O^’chapters; chapter, what, ii. R7. chapter withmit a dean, in some pl<tce9 
- two chapters, ibid, capticity to take or purchase, 8*^ 8. 

Of the several meiuhcis of the chupicrs. in their sole capacity, as canons ancj 
prebendaries, ditfercncc between prebend and prebcndiirv, ii. 88. prebend what, 
ibid, canonry, what, ibid, two kinds of prebendaries, U>id. prebendary how 
appointed, 8£>. none to have two prebends in one church, H}>, .90. whether 
a prebend is a lav fee, 90 coneerninj; their separate pos.sessions, ibid, how to 
be charged t/> tne luud^tax, Pf), J. prcbi^nd a sinpctire, 91. residence of pre¬ 
bendaries, ibid, their courses of [)rcacliinj'. ibiif. profits of a preliend during tlie 
vacation, 9:1. prebendary liable to dilapidations, ibid. 

Of the dean aiul chapters as one boily aggregsite, their incorporation, ii. 93 , 
their dependency on the bishop, ibid, their junsdiction, 93, 4. grants made 
to them, 94. how far they are guardians ol'the spiritualties, i^. present¬ 
ation to one of their own hotly to a heneiicc, iAid. whether n surrender of 
their lands doth iHssolvc the corporation, 94, .’i. of the deans and chapters 
of the new foiindatitju, 9.5, &c. of election by dean and majority of the 
chapter, 11.5—117. of inandanms to coinpei such election, 117, n. 

Of deans of peculiars, without jurisdiction, ii. 118. without a chapter, ibid- 
Of rural tleans, i, fit. Ai‘c/tiprcxfujtfi\ antiejuity of the office, ii. 119, apportioning 
their tlistricts, apjiointinent of rural deans, lUO. llicir oath of nflicc, 121. 
their holding rural chapters, 121, 2, 3. their attendance at the bishop's 
visitari n, their judicial and oilier authority, l‘J.3^ 4. cunliuiiHnce in- 

their office, 124. th.cir disuse, 125. 

Death’s port, what, in relation to the (li'-tribution of the effects of the deceased,' 
iv. 4.38. 

Debts of the cleeeased, in what conr.se and order to be paid, iv. .".38. .341. 

Deefaratiuu of rights, at the lievointion, iii. ."s.5, itc. 

Decree in eipiiiv, eijiial in the course offiaynient to a jiulginent at law, iv..35l. 

Dedication of churches to some of tlie sainis, i. .“.37. feast of the dedication, ibid. 
origin of fairs thereupon, .340. 

Deer, tithe ofi in. 514- whether they go to the heir or executor, iv. 297. 

Defamation, may be eilber by wortls spoken or in writing, distinctions arising 
therefrom, Ji. n. cognizable in the ecclesiasti<*al courts, 126 Sen. not fiir 
matters temporal, 126, n. 127. not for matters spiidtuul mixeil with temporal, 
128. but for spiritual matters onlv 126, « 129. in what case action at law will 
lie for w'orvls charging a ernne lucicly spirltnsd, 13I, 1.32, & n words spoken 
of a clergyin.iu, 13.3 & v. 1.34, n words spok(*n in lamdon, J.30, «. J.34. n utters 
given in evidence, ISO. in wiisit time the suit must he coiinnenced, i/nd. in what 
CiiaC the defendant may justhy, 1.37. case where tlicre are nintnal dc'ainations. 
i/fid. whether the liusbaiul can rclea.se tin* wile’s suit, 1,38. whether he can 
release the costs, ibid, sentence for defamation, dnd. execution of the sentence, 
ibid. 

Degradation, form and mannci ihtreof, ii. JJ9. 

Degree of /Andred, different wats of computing the same by the civil and canon 
laws. iv. 4til. 

Degrees, archbishop's power of conferring the same, ii. 16.5. & n. 

Delegates, court of, ii. 140. appeal to the same, i 61. manner of obtaining a com¬ 
mission of drlejgatcs, 6-3. 

Deposition from the inhiistry, form and manner thcreol^ ii. 140. 

Deprivninm, manner of procedure therein, ii. 141. causes of deprivation, 141-— 
145, «. 

Devise. Sec Wills. 

Di^^, ii. 84, n. * 

DUapidaliont, one cause of deprivation, ii, 144, n. 152, n. in what manner to he 
estimated, ii. 146, 7, & ti. by cutting trees and digging mines, 146, 7, n. within 
what time, 148. whether dili^idations shall be preferred before debts, U>id. mi¬ 
nisters to keep their edifices in good repair, on pain of wquestration, 148, 9. 
fraudulent alienations of goods to. ddeat dilaptdaiious, 151, 9. dilapidations 
where to be sued for, 153 &». whether perpetual curates arc iaabJ» to'diia- 





pidation^ 4. the last incumbent (or his e^ecutor^ tlw 

whole dilapidations, 154. 

IHviugory letters for orders, by whom to be granted, iii. 35. to what persons, 57. 

Diocete, boundaries thereof how to be ascertained, ii. 157. how far one bishop 
may act in the diocese of another, 158. cler^tuan living in one diocese, and 
beneficed in another, how to be proceeded against, t&td. 

Duperuatum, by the pope abolished, ii. 158. transferred to the archbishop of 
Canterbury, 159. manner of granting the same, 159, 160. in what cases to be 
confirmed by the crown, 160. fee for the same, 169. royal dispensations, 164. 
archbishop’s power of conferring degrees, 165 & n. bisliop’s power of dispen* 
sations, 165. 

Ditpetuing power of the Crowji, abolished, iii. 588. 

Diitenters : 

Laws against dissenters before the act of toleration, ii. 166 . conceraing absence 
from church, 168—170. frequenting conventicles, 170, &c. concerning the 
sacrament, 177. of prosecutions against corporators not having taken the 
sacrament, 177—180, m. several disabilities, 178. children sent beyond sea, 
180. laws against quakers in particular, 181. against anabaptists, 185. 

How far mitigated by the act of toleration, and other acts, ii- 166, n. 184. Sec. 
of nmudamus to admit or restore dissenting teachers, L 50, n.ii. 192—194 &n. 
of the exemption of dissenters from serving corporate offices, 206—S20. 
217, a. 

Distribuiion of intestate’s effects, iv. .792. spiritual court cannot compel dis¬ 
tribution where there is a will, 595. where one only can take, 396. whether an 
infant en ventre sa mere can take, 397, 431. whether coheiresses shall bring 
into hotchpot, 397. whether the heir in borough-cnglish, 598. advancement, 
what shall be deemed such, 598, 9. wliether gi'andchildren shall bring into 
hotchpot, 403. who shall be deemed next of kindred, 404. degrees of kindred, 
by the civil and by the canon law, 404, 5. of the succession of descendants, 
405, Sec. 411. of ascendants, 41.1, Sic. of collaterals, 420, Stc. father how 
far intitled, 415, 414. grandfather, 414, 415. brothers and sisters, in exclusion 
of the grandfather, 416. half blood, 422. brothers* and sisters’ children, 424. 
difference between the statute of distributions and the civil law in this re¬ 
spect, 425, n. the husband’s title to the wife’s effects, 425. brothers and sisters 
to share with the mother, 428. custom of disti'ibutiun in particular places, See 
Ctieirrm, Jjondmi. 

jDisturbance,\\\ presenting, what, i. 15. ii. 

jyivorve, causes ot divorce, ii. 4 96. il vinculo, as for consanguinity, affinity, im- 
puberty, frigidity, 499, 500. sodomitical practices, 499, n. a tkoro et mensa, as for 
adultery, cruelty, Soi, & k. divorce not to be on tbc sole confession of the 
parties, .503, 4. what shall be deemed a compensation of the crime, 505. 
sentence of divorce liow to be pronounced, Und. wife’s costs to be paid by the 
husband, 505, 6. 

Z)or/or.« Commom, ii. 221. 

J'hnvhiicane, an order of friars, ii. 522. 

vausa mortie, what, ii. 221. iv. 110. 

Donaiive, what, ii. 222. original of donatives, 222 . of W'hat kind of benefices or 
dignities, ibid, form of a donation, 225. effect of a donation, 224. how far the 
donee iiiiist qualify as other clerks promoted, 224—226. donative witliin the 
statutes of simony and plurality, 227. iii. .7.52. whetlicr»a donative may lapse, 
ii 227. how far exempt from the ordinary’s jurisdiction, 227—229. how 
affected by the augmentation of queen Anne’s bounty, 229. goes to the heir and 
not the executor, 230. how far of temporal cognizance, ibid, how extin¬ 
guished, 2.71. resigning, .see Iteaignatioii. 

(improperly termed J}oublc quarrel.) what, 5i. 231. rammer of 
proceeding therein, i. 159. 

DtHitoing a weapon in the pburch or cljurchyard, i. 392, 3. 

Drunkennets, punishmeut thereof, ii. 252—237. . 

Jhtearel, pr... his proposal tbr publj^iiing u^itUeral repertory of the endowments of 

tfiieksi tithe of, iii. 1 3 . 5 . - . - 



THE PRlFiCIPAfi^l^fm'ERS. 


Ihtnib persons, marriage of, ii. 450. whether they mny make a will, ir. 00 . 
Jiuplex querela^ what, i. 159< iL 251. C 


E 

Easter^ to be rt^ulated according to the new style, ii. 550. 

Eccletia non tolvU decimas ecclesuSf iii. 415, n. 

EggSf tithe of, iii. 515, 510. 

ElecHon^ canonical, nature of, i. I5i. to be free, 277. wkhhi wbat dnie after tlie 
vacancy, 279. absent electors to be cited, 2H0. whether they roaj' moke a 
proxy, ibid, manner of tixking the votes, 2 S 1 . case wlwre the votes Q 19 
equal, 282 . majority of legal votes, wbat, 281, 2. majority to be of the whole 
number, 281 & n. right of election, 535 , n. of churchwardeos, i. 401—.405. 
See Deans and Chapters, iv. 5. Hospitals, 4. 

Elcemosynarius, in the religious houses, who, il. 550. 

Elojfcrnent, how far the husbsind in such ease is answerable for debts contracted by 
the wife, ii. 508, &c. See further Aiarriage. 

Endtcr days, what, ii. 515. 

Eitemiles, an order of friars, ii. 524. 

Eicuage.^ what, ii. 20. 

E^ssoin, of divers kinds, i. 28. ii. 257, 8, & n. 

Eve, or vigil, whence so called, i. SS7. fasting thereon, ii. 515. 

Evidence, one witness how far evidence, ii, 238. how many witnesses, and of what 
sort requisite to a will.iv. 79—105. parol extrinsic evidence not admitted in 
construing wills, J.31, &c. depositions and sentence in the spiritual court how 
far evidence, ii. 240, probate of a will how far evidence, ibid, letters of administra¬ 
tion, iv. 292 . cross.cxain>ning, ii. 241. confrunting, rc-cxatniiiing, <7^/. expences 
of the witnes.ses, 241, 2. 

Exainination, of persons to be ordained, iii. .”4. of a clerk before institution, i, 151. 

Exc/uinge, of glebe lands, ii. 301 . of benefices, 242, . 3 . 

Excomnittuicalion, lesser, ii, 24.3, greater, ibid, ipso facto, 244. body corporate 
c.tnnot be excoinnmiiicuted, excouinmmcatcd person deprived of Christian 
communion, ibid, to be kept out of the church, 245. to be publicly denounced 
every six mouths, ibid, ilisablcd to bring an action, 246. may not be presented to 
a benefice, — nor be an advocate, — nor a witness, — w Iicther he may be a juror, 
— whetluT he may have the benefit of clergy,—whether he may make a will, 247. 
whether lie may be executor, 247, 8. shall not have Christian burial,248. con¬ 
cerning the writ oKexcoinnvinicalo enpivndo, 248—257. of quashing the writ by 
the temporal courts, 260, l. n. absolution and discharge, 257. 

Executor of a will, who may be, iv. 122 . infant, 125. infunt cxccutri.'c marrying, 
124. v^fe executrix, ibid, executor being a bankrupt, or non compos mentis, 126. 
executor of his own wrong, 211 . .Sec title Wills. 

Exempt jurisdictions, loyal, iii. 75. archiepiseopal, ibid. ci)Lsco[>ul, 75, 74. of 
de.ins, prebendaries, anti others, 74. of monasteries, 75, 76. 

Exeter college case, concerning the visitatorial power, i. 459—445- 

jbVorcir^, who, ii. 261 . licence to exorcise, exorcising in the office of b^- 
tism, 261, 2. 

Extent, lands extended on a jiulgment go to the executor, iv. 299. 

Extortion, f^e Fees., 


F 


Faculty court, what, ii- 262. 

FV7irj,’origin thereof on the church dedication day, i. 5.39. fairs and maricets not 
to be in the church or churchy anl, 5H9.^ fairs profiibited on Sundays, ii. 416. op 
certain holidays, .318. to be kept according to the old style, 352. 

7'iistlng days to be observed, ii-Sl 1. 

Feast days, what Jays shall be observcnl as such, ii. -510. 

Fe^, archbishop Whitgift’s tables of lees, u. 267, &c. tabic settled -by a 



tables of fees to be put up in the courts, 363, 4. fees how recoverabtfi, 864, S* 
extortion, 269, 3. 

of colleges ingrafted, how far subject to the general statutes of the 
college, i. 476. 

Feh de sc, whether a will made by him shall be valid, iv. 6S. whether he may have 
Christian burial, i 266. 

Fehm attainted, whether he may make a will, iv. 62. ccclesiasUcal jurisdiction 
exiendeth nut to felony, ii. 50. 

Foodal iiucitution of priinogenitnrej tv, 4.'?4. 

Feres naturec, animals of that kind, how far tithablc, iii. 412. 

Fern, whether tithable, iii. 47.7. 

Fi^Umg in thC'Church or churchyard, i. 391. 

First-fruiis and 'Fenths : 

Given to the Pope, ii. 27.3—275 & n. 

Annexed to the crown, it. 276. 

Concerning the manner of payment of first-fruits and tenths, ii. 276. compound¬ 
ing for the payment of first-fruits, 276, 7. penalty on not paying or cont- 
poiiuding, 277. value how to be ascertained, 277*, 8. in what diocese to be 
rated, 278. year w'hen to commence, ibid, incumbent dying soon after induc¬ 
tion, ibid, within what time archbishops and bishops shall pay, 279. deans, 
archdeacons, prcl>cnd;u‘ies, how to jtay, ibid, tenth to be deducted out of 
the first-fruits, ibid, grants of exemptions from firat-fruits and tenths to con¬ 
tinue, ibid, what livings are exempted from first-fruits, according to the valu¬ 
ation in the king's books, 279, 2«0. what livings are exeniptcd from first- 
fruits and tenths, according to their clear yearly value, 2HO. St. George's 
chapel in Windsor exempted, iSid. hospitals and schools exempted, 281. lessor 
to pay first-fruits and tenths, and not the lessee, ibid, co’lcctor of the tenths, 
ibid, where he sluil! keep his office, and wlien to attend there, ibid, times of 
payment of the tenths, 281,2. forfeiture on non-payment of tenths, 2S2. 
tentlis a charge upon executors, administrators, and successors, 282 , 3. case 
of tenths where there is no incumbent, 287. members of cathedrals and col¬ 
leges to pay separate, ibid, collector to give acquittances, ibid to pay the 
tenths into the exchequer, ibid, his estate chargeable, ibul. passing ins ac¬ 
counts, ibid. 

First-fruits and tenths appropriated to the augmentation of small livings, ii. 28“. 
.power to establish a corporation, and settle thereon the fir.-t-frnits and tenths, 
287, 4. power to settle benefactions on the said corporation, 284, 5. leiters 
patent of incorporation, 285, 6. rules and orders made in pursuance of the 
said letters patent, 297. ascertaining the value of the livings to be augmented, 
289. agreement with benefactors for the nomination, 290. agreement w'ith 
patrons an<l others for a stipend, in case ofangmentation by lot, 291#capacity 
of ministers for receiving the angnicntaiion, ibid, augmentation of benefices 
vacant, 292. benefices augmented shall be perpetual cures, 292, .3. and lapse 
thereof may incur, 295. donatives how affected by the unginentution, ibid. 
exchange of lands settled by the augmentation, 294. registry to Ik: kept of all 
ntatters relating to the uiignie[itation, 2 iCA/. nutnber of livings capable of aug¬ 
mentation, ibid forni of a deed of gift of money for the iiugmentation, 295. 
foiin of an insf-ument to be executed by the governors, 295, 6. 

ITcfA, tithe ofi iii. 519. fi. h in a pond, go to the heir, iv. 297. fish carriages 
allowed to pass on Sundays, ii. 415. " 

Flax and hemp, how tithable, iii. 490. 

Font to be in churches, i. 769. H. 296. 

Fontet'rau/t, ntiils of, ii. S2l. 

Forest land, how far liable to tithe", iii. 411. 

Fornication, how punished, ii. 402. 

' tithe of, iH. 515.'- 

Franciscans, an order of friars, ii. 523. 

Frankalmoin, the church lands, anciently of that tenure, ii. 20. 

Frank marriage, what, iv. 468. 

Frierjf, what, ii. 523. 529. 
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Good,-ii. . 

Frig;idUy, a cause of divorce, ii. 500. 

Fr^kilt what, i 376. 

Fniieral expeaces to be paid before debts, iv. 348. 
Furze, whether tithablc, iii. 473. 


G 

Gallery in the church, power of erecting, i. 374. 

Gaiuie days, what, i. 34. iii. C.3. 

Gardens, how tithable, iii. 49.7. 

Gaivlkitid lands, devistd>lc by will, and why, iv. 434. gavelkind in Wales, abolished, 
477. 

Geese, tithe of. iii. 51 5. 

Gilheriines, a religions order of canons, ii. 520. 

Gilhert^s act, t7Geo..5. c.53., ii. 154. 

Glasses, in the wainscot, go the heir, iv. 301. 

Glebe innds, every church to have a ulebe, ii. 297. reason why the glebe is often 
in dctachc<l parcels, i. 324. glebe lands in abeyance, ii. 298. freehold thereof 
in the parson, yet not alienable, ibid, whether they may be exchanged, 301. 
WKsie i.n glehc lands, 309. whether mines rna^ be dng in glebe lands, U»d, (see 

• DilopidfUUms)} tithes of ylcbc lands, ii. S 02 . iii. 415. incumbent dying, ii. 302. 

Grace, with respect to faculties, what, ii.303. iii. 102. 

Grwi/, what, i. 375. ii.305. 

Grandnioiitines, an order of monks, Ii. .717. 

Grey J'riars, a religious order, ii. 518. 

Guardian, in rhivair}', iv. 114. by nature, ihUl. in socage, for nurture, Und. 
Bpi>oiiittncnt of gunrtlians by will, 112 — 116, 117. by the custom of the pro> 
vince of York, 1]2-~115. by statute, 113. guardians of i.iiots and lunatics, 
115. to natural children, 122. duty of guardians, 119^120, &c. of spiritu> 
allies i. 225. 

Gunpowder Treason, annual commemoration thereof, ii. 3 J 9. 

H 

Hackney coachmen, allowed to ply on Sundays, ii.4l5. 

Hay, manner of tithing thereof, iii. 4C7. 

Headlanils, whether tithable, iii. 462. 

Hearlh-penny, what, ii, 304 

Heath, furze, and broom, whether tithable, iii. 47.3. 

Heir4ooms, to go with the house, iv. 74. 165. 303, 4. 

Hemp, how tithable, iii. 490. 

Hens, tithe of, iii. 515. 

Heresy, what, ii. 304. power of the convocation to inquire thereof, 305.. power 
of the ordinary, 75id. power of the temporal courts, 30G. punishment thereof, 
ibid. 

Heriot, what, ii. 308. 

HermUage, what, ii. 529. 

Herse rlolh, '\. ZIA. • 

Holidays, v/\\i\X days to be observed as such, ii. 308. feast-days, 310. fastli^ days, 
511.' repairing to church on holidays, 317. fairs prohibited oriccitainKolt- 
<ia,is, 318. kdling game on Sundays or Christnins-uay, 319. occasional ofiSces, 
for the .5th of November, the 30th of January, 322. the 29th of May, 322-—327. 
the king’s inauguration, 327. 

Homilies, book ol^ to be provided by the parish, i. 371. to be read in the church, 
iii. 27.3. . , , 

tithe of, iii. 516. 

Hops, how tithable, iii. 491, d:c. 

a religious order of knights, u. 52^. .. i 





HoitpitaUf of divers kinds, ii. S30. power of foundation, 530 —332. safest way of 
founding, 331. n. anciently instituted for travellerB and pilgrims. 528. to be 
nigh the wav side, 529. visitatioa and government of hospitals,^32^ 5, &ti. 
elections in nospitals, 333, 4, & n. leases, of hospitals, 334. how far exempted 
from taxes, 334, 6. 

I/osliary, who, iii. 42. 

HcalUaritu, in the religious houses, who, ii. 531. 

Hotchpotf wliat, iv.397. 

Husband, intiticd to administrution of hU wife*)! e0ect», ir. 378. how £ur answer- 
able for the wife’s debts, ii. 508 -->511. , 

1 

Idiot, whether he may marry, ii. 451. whether he may make a will, iv. 46. guar¬ 
dians of idiots, sec Guardian. 

He, in a church, whence so .called, i. 342. a private property, 343. by prescrip¬ 
tion, 343, 4. .362. and «. to go with the house, 344. 

Images, in the church, i. .774. abolished, ii. 537. 

Impropnaiion, difference between inipropnation and appropriation, ii. 338. iv. 12. 

Impropriator, bound to maintain a curate, 55, n. 

ImptAerly, u cause of divorce, ii. 500. 

Inauguralion of the king to be observed as a holiday, ii. 327. 

Incest, ii. 403. 500. 

Incumbent, iii. 284. n. 

Indemnity, what, i. 78, 79. ii. 378. 

Indicavil, writ ofi what, i. 31. 41. ii. 3.38. 

Inductitm to a benefice, manner ofit,i. 172 —176. effect thereof, 176. of tempo¬ 
ral cognizance, iltid. requisites after induction, 177. 

Infants, at what age llicy may marry, ii. 435 & «. at what ago make a will, iv. 45. 
infant may be an executor, 12.3. infant executrix marrying, 124. payment of a 
legacy to an infant, .370—.375. to sue or defend by guardian, 122, 
in the religious houses, ii. 531. 

Inhibition, what, H. 339. 

Inspection of parish books. Sec Reghder book. 

Institution to a benefice, i. 164. requisites to be performed at the time of institu¬ 
tion, 164, &c, form and manner of institution, 166—170 & ». effect thereof, 170, 
super-institution, 171. 

Interdict, what, ii.340. effect thereof, ibid, now disused, .341. 

Interest, how far to be allowed, ou payment of debts by au executor or adminis¬ 
trator, iv. 357. on a legacy, 375. 

Inlerhtcidory decree, what, ii. 341. 

Intestates, iv. 270. distribution of their effects. See DistidbiUion. 

Intrusion, what, ii. 341. constitutions against it, 341, &c. 

Inventory, what things to be put therein, iv. 297. form thereof, 491. 

Invitaiory, what, ii. 347. iii. 245. 

Ipso facto, extent of these words, i. 501, 2. ii. 244. 

Ireland, bishops in, i. 142. 212. & n. 202.7i. 

3 

t 

January t3ic ihirlielh, to be observed as a fasting day, ii. 321, 2 . 

Jesuits, and other popish priests banished, iii. 128. 

Jews, how to be sworn, ii. 336. protestaut children of Jews, tdid. Jewish mar¬ 
riages, 451. 

Joint-tenants, who, i. 16. 

Judgments, how far preferable in payment to other debts, iv. 349. 

Jurisdictim, ecclesiastical. See Courts. 

Jiiru writ of, what’, ii. 347. 

Jus patronatiis, form and manner of the trial ther^f, t. 22tdrc. of 8ucb 
trial, 28. ’ * 
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Kalendar^ year to begin bn the first of Janiniry, H. S4r, 8. eleven days fhrbwn 
Odt,848. writings to bear date according to the new fityie, H49. courts and 
meetings, ibid. Easter an<l other iiolidays, 350. fairs, 352. pastures, rents, 
coming of age, 352 — 354. 

Kcton*s mllowships, in St.John’s college, Gambridge, i.465, 4. 

Khig, his style and title, in. 11?. 581, 2. his oath at his coronation, iii. 588, Ac. 
not to be a papist, iii. 157, 8. not to marry a papist, ibid, to be of the church of 
England, i. 397. bis supremacy in ccdcsiaBtical matters, iii. 378, &c. See 6 ’h- 
premacy. 

-King’s arms, put up in the church, i. 374. 

■ King’s inauguration day, ii. 527. 

-King Charles the First, his martyrdom to be observed as a fasting day, 

ii. S22. 

— KingCharles the Second, his return to be observed as a day of thanks- 
giving, ii.322. 

King*s books, ii. 274, n. 

Kneeling, at the sacrament, signification thereof, ii. 428. 

L 

Lambs, tithe of, iii. 498. 

Lapse, what, ii. 3v'>5. incurred In six months, ibid, from what time the months to 
be computed, 356. of notice to the patron, .357, «. case where mi insufficient 
clerk is presented, 357. where the lapse happeneth through the bishop’s own 
default, .7.57, 8. lapse shall not incur per ialfum, 358, 9. bishop being both patron 
and ordinary, shall not have twice six months, 359. lapse incurred during the 
mctropolitical visitation, .760. bishop dying after lapse incurred, ibid, no lapse 
from the king, 3GO, 1. patron’s right, where advantage of the lapse is not taken, 
3G1. whether a donative will lapse, .763. 

Lnteran, council of, in A.D. 1180 . iii. 410. in A.D. 1215. iii. 9.". 416. 2 WUs. 
182— 184. I Mt»L 12. 

Lata patentees, validity of their grant, i. 496, &c. 

Xjttynten, cannot be instituted, i. 145. 

Leases, by the common law, ii. .763. by the enabling statute of the ^Zllen. ath, 
564—.775. of the word fnmi in leases, 373, 4.«. of bishops by the disabling 
statute of the 1 KHz. 375—.784. of other eorpoiiiftons, sole and a<^egate by the 
disabling statute of the \3 KHz. and other statutes, .784—390. concurrent 
leases, .7S9 &' n. bonds and judgments to defraud the said statutes, .790, 391. n. 
further regulations as to college leases, .791. how leases of benefices with cure 
become void, by non-rcsidence, SD.i. lease, a chattel, and goes to the execu¬ 
tor, iv. 298. 

Lecturer, who, ii. .798. how appointed, ibid, who the judge of his right to admis¬ 
sion, ii. .798, 9. n. licence, and his duty thereupon, .799. lecturer in cathedrals, 
i. 286. 

Legacy, what persons arc incapable of a legacy, iv. 362. ademn^on or extinguish¬ 
ment of legacies, liow, 362 — 36.5, & n. of legacies in satisfaction of debts, &c. 
and ^con/rn, 7I.«. 362.n. 363. n. of double legacies, 181, 2.n. legacy where to be 
sued for, .765, 6. n. *sccurity to be given, when the day of payment is distant, .769,, 
and see .766. n. payment of a legacy to an infant, 57o, &c. in what case a legacy 
shall bear interest, and from what time, .775. maintenance and education, now 
iar to be allowed, 381—383. payment to a feme covert, 383. recurity tore- 
fund, in case of insufficiency of assets, 584. in what case legatees shall abate pro- 
portionably, 385. specific legacies, 387—391, & n. Co-executor dying, who 
shall be sued,'392. 

Legatees, of three kinds, ii. 401. 

Legatine, constitutions, what, Pref. page xxv. xxvi. 

Legend, what, x. 875 ii. 4dl. 
what, iv. 434. 
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Letchernnief what, ii. 402. 

Letter* dimitsortf^ iii. 3 5. See D. ■ ' , - - • - 

LeltcrSy cannot be frunkeJ by ^omun Catholic peers, iii. n, 

Leioriuesg, anciently punisiuiblc in the ioet, ii. 402. prescntaiilc in the spiritual 
court, ibid, yet puniahublc itlso by the temporal laws, 403, 4. temimra] pitnibli- 
inent in cases of bastardy, 404, i. adultery u cause of divorce, 405. clcrpyincn 
further punishable, ibid, wlrnt shall J»e siiihcieut evitience of the offence, 406. 

Libel, what, ii.406. copy of the libel to be delivered to the defendant, defam¬ 
atory libel, what, ii. 127. 

Library, parochial establishment by stat. 1 Ann. c. 14. ii. 409. ordinary to visit the 
same, 409, 410. to be locked up dt.ring the vacancy of the chiirob, 410. new 
incumbent to give security, ibid, ami to make new r-Htalogiics, ibid, hooks not 
to,be alienated, 411. remedy in case of books lost or detained, ibid, account to 
bo kept of new benefactions, ibid, new regulations from time to time, how to be 
made, 411, 12. 

7^c«cc, of preachers, iii. 268. of lecturers, ii..399. of curates, it. 60, 61. of school¬ 
masters, iii. 326. of pltysicinns, iii. 88. of surgeons, iii. 89. of midwives, ii. 513. 
of marriage, ii. 462. licensing of printing, i. 495. 

LUly‘» graniinar to be tiiught in schools, iii. 334. 

Limilatiim, statute of, how far pleadable in equity, iv..3 58. whether pleadable 
against legacies, 362. 

Litany, at what times to be used, iii. 266 . 

Lorulon, manner of paying tithes there, iti. 551. statute enabling to dispose of per¬ 
sonal estate by will,iv.44l. custom of distribution in case of intestacy, 442. 
widows* chamber, dnd. death's part distributable according to the statute of dis¬ 
tribution, 443. Bupcnnlcndency of the court of orphans, ibid, children intitlctl, 
though l)orn out of the city, 444. child intitlcd, tlumgh horn after the father’s 
death, child dying, the orphanage part survives, iiit/. wile divorced shall 
not have her custonniry part, 445. case where the husband was attainted, ibid. 
wife or children advanced, ibid, what shall be deemed a sufficient advariccment, 
446—448. H. child of age may release the customary pait,448. W'hether the 
husband can release, 449. whether marriage w'ifliout consent bars the custom, 
451. whether the custom extends to graiidchililrcn, ibid, hotchpot only amongst 
children, ibid. 452. whether a lease is assets within the ciistuni, ibid, whether 
the trust of a term, ibid, a inortgace, ibid. 

Lord's day, penalty of not resorting to church on the Lord’s day, iii. 252. due ob¬ 
servation of the Lord’s <lay, ii. 412. exercising worldly calling on the Lard’s 
diiy, 412—415, & «. baking on the Lord’s day, 415, 416. fairs and markets on 
the Lord’s day, 416. sports on the Lont’s da>’, 417, 420. serving process on the 
Lord’s day, 420. 421. «. robbery on the Ltird’s day, 422. 

Lord's Supper, who shall or shall not be admitted to tlio holy conmiimion, ii. 42.7. 
not to be administered in private lioiise**, 425. notice to be given of the holy 
communion, ibid, names of the coiuimini<-imls to be previously delivered u\,ibi(F. 
reined}’against a minister refusing to atlininister the sdcrameiit, 425, 6. what 
number ii requisite for comiriunicuting, 426. concerning th<* communion tabic, 
ibid, bread and wine liy whom to be provided, ibid, offertory, 427. habit of the 
minister officiating, ibid, consecration of the sacrament, 428. posture of the 
coniinunicauts, t'Atd. communion in I'olh kind.s, 428, 9. bread and dine remain¬ 
ing, how to he disposed of, 429 oblations due to the niinistcr, ibid. Iiow often 
in the year to be administered, 4.50. |.cnalty of depraving the holy coannunion, 
4.31. service when there is no connimnion, 4."2. 

Lwiaiir, vvhetlier lie may marry, ii. 451. whether be may make a will, iv. 47. 
guardians of lunatics. See Guatdtan, 

M 

J^arknrcl, allowed to be sold on Sundays, ii. 41 5. 

JMadder, how tithable, iii. 490. 

.\fagiater operis, in the religious houses, who, it. 5 »0- 

.Vta/^metfoa, oath bow to lie administered to them, ii- 453. - 

... damtenanoe of infants., b'dbre their legacies Ixicoroc due. See Legttey. 
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Manchester coUegCt case 1. 462, Z. 

Mandamus. See Colleges, Dean and Chapter, Dissenters. 

Manual, wbat, i. 376. 

Msrriage: 

Who may marry, at what age, ii. 4S4, 5. consent of parents or guardians, 436, 
Sen. l^yitical degrees, 439. dumb persons,450. idiots and lunatics, 451. 
Jews, widows, ibid, first and second cousins, 44 9, 450. priests, 452. six clerks 
m chancery, 454. doctors of the civil law, 455. 

Of marriage contracts, spousals, what, ii. 4.55. de presenti, ibid, de ftUuro, Und. 
not to be made privately, iWd. age for contracting,e6 Fccton me property 
of the wife of husband, 456, & n. what remedy shall be upon the coiTtract, 
457. infent’s contract how far binding, 457—459. what consent shall amount 
to a contract, 459. contract must be in writing, 460. brocage agreements, ir. 
121 . 

Of banns, previous notice, ii. 460. where to be published, ibid, at what times, 
461. proclamation thereof^ t5i(/. dissent of parents or guardians, i6td. cert^'- 
catc of banus published, register of banns published, 482. 

Of licence, who may grant, ii. 462. to whom, 463. security to be given, and 
oath to be made, ibid, forging licence, 465. 

When and where to be solemnized, ii. 46.5, and 476—478. clandestine mar¬ 
riages, ecclesiastical punishment thereof, 466. pecuniary forfeiture, 469. 
felony, 472, marriage to be void, ibid, tscotch marriages, 473—476. 

Form of solemnization, iL 479. witnesses present, i5id. impediments alleged, 
i5irf. ring, ibid, sacrament, 480. sermon, ibid. 

Fee for marriage, ii. 480. none is due where the persons arc not married, 
481, 2. 

Register of marriage, ii. 482. 

Certificate of marriage, ii. 484. 

Trial of marriage by the ecclesiastical judge, ii. 484. bishop’s certificate thereof, 
485 & n. 486. **vidcnce of marriage, what shall be sufficient, 488. 

Divorce, causes thereof. See Divorce. 

Alimony. See AUmony. 

Elopement, how far the husband in such case is answerable for the wife’s 
debts, ii. 508. separating by consent, .509. wife turned away, ibid, leaving 
the husband without consent, 510. living with an adidterer, 511. 

Devise in restraint of marriage, how far valid, iv. 173. 

Marriage brocage bonds, validity thereof, iv. 120, 121. 

Martyrdom of king Charles the First, to be observed as a day of fasting and 

humiliation, iL S22. 

Mast, what, i*. 512. how tithable, iii. 497. 

Maturines, a religious order of friars, ii. 523. 

May the twcniy^iinih, to be observed annually as a day of thanksgiving, ii. 322. 

Metropolitan, who, i. 195. 

MRddlesex, registry of wills there, iv. 260. 

Midwives, occasion of being licensed, ii. 513. their ancient oath of office, i6id. 

a temporal, not spiritual, office, 515, 

Milk, tithe qf, iii. 507. 

Mills, chargeable to the church rate, i. 385. tithe hereof how to be paid, uJ. 516. 

Mines, in glebe lands, may be wrought, ii. 302. 

Mxmster, ambiguous sibii^ation of the word, iii. 29. 
corruptly, whence so called, ii. 522. 

Missal, what, i. 376. 

Mint rithes, what, iii. 409. 

Modus decimandi, what, iii. 436. See Tithes. 

Monasteries : 

Origin of monasteries, ii. 516. appropriation of churciics made to them, i. 
70,71. 

The several sorts of monks — bencdictincs, — nlimhiuks, — grniulxnontmc:>,— 
Carthusians,— cistertians, or bernordines, .'avignians, or fnitrcs grl>ci,—• 
tironenses^^— culdees, H, Si 6—519., 
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Jforuutene* —eoniviued. 

Canons, secular, r^ular, — auaustioce, — order of St. Nicholas, — order of 
St. Victor,—of St. Mary of Merton, — praemonstratenaes, — gilbertines,— 
order of holy sepulchre or holy cross, ii. 5l9r—5S1. 

Nuns, whence so called, ii* £21. several sorts of nuo», iSid. order of Fon> 
tevrault, iSid. of St. Clare, or jninoresse^ £ 22 . order of St. Bridget, iM. 
Friars, whence so called, ii. 522. Dominicans, — frandacans, — capuchins, — 
Trinitarians, or niaturines, — Carmelites, — crossed or crouched friars, — 
austins, or eremites, — order of the sac, — belhlemites, — order of St. 
Anthony of Vienna,—bonhomme^ 522—525. 

Military orders,—knights hosjHtalers,—templars, — order of St. La 2 ani 8 , ii. 
525, 6. 

Of the several klndsofbouses,—cathedrals,—colleges,—abbles, —priories,— 
preceptories, — commandries, — hospitds, friaries, — hermitages, — diaun- 
tries, — free chapels,ii. 526 — 529. 

OiBcers therein, — abbet, —prior, — subabbat, — subprior, — magister c^eris, — 
eleemosynarius, — pitantiarius, — sacrista,—camerarius, — cellerarius — the- 
saurarius, — pracentor,—hostilarius, — ’ nfirmarius, — refeetionarius, — co- 
quinarius, — gardinarius, — portavius, — writers, — annalists, iL 529 — 532. 
Dissolution — templars dissolved,— other dissolutions before the 27 8.— 

dissolution by the 27 IfeTh 8 . — by tlie 5 1 Hen. 8 . — by the 32 8. — by the 

Hen. 8 . —by the 1 Ed. 6. ii. 532 — 540. 

Observations, numb^ of houses suppressed, ii. 540. value, ibid, number of 
persons, 542. how the revenues were disposed oi^ ibid, conclusion, 545. 

How far their lands were exempt from tithes, iii. 416. 

JHonumenU erected in the church or churchyard, i. 272. 372. 

JHoravianSf their affirmation to be taken instead of an oath, ii. 197. iii« 13. 20. 

exempt^ from serving in war, ii. 197, 8. 

JHort (Cancestor, assize of, what, i. 105. 

Mortgascy devise thereof passeth the lands, iv. 155. assets for payment of debts, 
354. how far to be preferred in payment to other debts, 352. 
ilfor^otn, what, ii. 546. restraints of mortmain, 547. relaxation of those re* 
stralnts, 550. briber restraints by the statute of the 9 2. 551. colleges bow 

far affected thereby, i.482. ii. 555. provisions of the statute 45 108. 

ii. 562. 

MoTtuarVy what, u. 562. limitations of mortuaries by statute, 563. bow re« 
coverwle, 567. mortuaries in the dioceses of Bangor, Landa^ 8t. David*s and 
St. Asaph, 565. in the archdeaconry of Chester, ibid, in the archdeaconry of 
Richmond, 566. 

Muliery meaning thereof hk legal acceptation, i. 130 . 

Mutterty not to be in the churchyard, i. 590. 

Mtfcel xtfnody what, i. 217. 

N 

Nailery James, indicted for blasphemy, iii. 216. 

Na^oned synod, iii. 597. 

Nave of the church, whence so called, i. 342. ^ 

Ne adnUUasy writ of, what, i. 31. iii. 1. 

New Ktyile established, ii, 347. 

Next aoiidancey how far grantabic, i. 12 . form of si»ch gram, 5Q. 

Noctum, what, iii. 1. 

Non-cot^ormisti. See Ditsentert. 

Non decimandoy what, iii. 431. I^e THthes. 

Non-residence. See Residence. • 

Notabilia bonUy what, iv. 232. 

Noiartf publicy who, lit 1 . how appointed, 2. provbions of 41G.S. c.7. cem- 
cerning, how sworn, ibUt. his office in contestation of suit, authen¬ 
ticity uf his proceedings. 3. stamps. 3 & n. 

Novel disseisin, assize of, what, iii. 3. 

November the fifthy to be observed annually as a day of thanksgiving, ii. 193. 
Nxinenpative will, what, Iv. 107. form thereof, 497. 
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Oatfi: 

Lawfulness of an oath> tii. 4. oath eg officio, 4, oath of calumny, C. voluntary 
or decisive oath, 8. oath of truth, i6ie/» oath of malice, i&uL suppletory 
oath, 8. Il.n. oath in animam dornini, 11. oath of damages, iSid. oath of 
costs, iiut. oath of pui^tion, 12 . other oaths of use in the conrts, iAid, oath 
of allegiance, 12. 15. of supremacy, 1.7. 16. of abjuration, sMd. oaths or 
affirmations.of Quakers, is. 19. oi the Moravians, is. 30. of inhdels or 
aliens, 17. oaths and declarations to qualify for offices, 14, &c. 

C^tfa Of the king at his coronation, i. 397. iii. 385, 6. of bfsho{)s at their conse* 
cration, i. 203, 4—7. of rural deans, ii. 121. of canonical obedience by 
persons presented to a benefice, i. 164. against simony, i. 164. iii. 348. vicar’s 
oath of residence, i. 164. curate's oath of obedience, i. 305. ii. 64. oath of 
office by surrogates, ii. 463. ni. 392. by public notaries, iii. 2. by church¬ 
wardens, L404. by sidesmen, tdid. by midwives (heretofore), ii. 513. of exe¬ 
cutors, iv. 253. of administrators, 286. 

Obit, what, iii. 20. 

Oblations, what, iii. 21. 

Observants, an order of friars, ii. 523. 

Obveniious^ what, iii. 21 . 

OJeiings, whether due of common right, iii. 21 , 22, & n. how recoverable, 23. 

Offertory, what, i. 370. how to be distributed, ii. 427. 

Office, whether grantable to two jointly, ii. 47. grant thereof how restrained by 
the disabling statute of the 1 Kliz. ii. 376. office not to be sold, ii. 44. the 
appointment of officers in the ecclesiastical courts, ii. 4 1 . oaths and declarations 
to qualify for offices, iii. 14. right to, to be tried at common law, iii. 286. 

Officii, who, iii. 23. official of the archdeacon, i. 97- 290. official principal, his 
qualification, 290. his jurisdiction and power, 291. duration of his office, 294. 

OUcake, iii. 477. ». 

Old style, abolished, ii. 347. See Kalendar. 

Option, what, i. 259. 

Oratory, what, i. 297. > 

Orchards, tithe thereof how to be paid, iii. 496. 

Ordinal, what, iii. 33. 

Ordinary, who, iii. 24. 

Ordmation, of the order of priests and deacons in the church, i. 211 . iii. 25. of the 
form of ordaining priests imd deacons, annexed to the book of common 
prayer, 26. the same established by the thirty-nine articles, 26, 7. by canon, 37. 
Dy act of p.vliament, iM. all other forms abolished, ibid, of the time and place 
for ordination, 27,8. of the qualification of the persons to be ordaine<L 
age, ibid, title, 29. testimonial, 32. examination, 34. letters dimissory, 35. 
oaths and subscriptions previous to the ordination, 37. form and manner of 
ordaining deacons, 38—40. of ordaining foreigners abroad, 39. m. form and 
manner of ordaining priests, 40. fees for ordination, 42. simoniacal promotion 
to orders, 43. genera office of deacons, ibid, general office of priests, 47. exhi¬ 
biting letters of orders, ibid, archbishop Wake’s direction to the bishops of his 
province, in relation to orders, 48. 

Organs, in the church, i. 574, & ti. 

Ornaments of the chureh, i. 367. 

Orphans, in London, iv. 443. 

Osculafory, what, iii. 58. 

Osliary, who, iii. 58. 342. 

Outlaw, whether he may make a will, iv. 62 . 

Oxford. See Colleges. 
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jRaA» what, iii. 58. *' 

Parmage, what, iii. 59. . j • u ' 

Paper, duties thereon to be drawn back for certain books printed in the uni- 
versities, i. 495. 

Papistt. See Popery. 

Paraphernalia, what, ii. 456. iii. 59. whether devisable by the husband, iv. 505. 
whether such devise is good against debts, 306. 

Pardon, effect thereof in ecclesiastical matters, iii. 59, 60. 

Parish, first institution of parishes, i. 65 —67. iii. 60. to supTOrt its. own poor, 
and repair its roads, 62. perambulation of the boundaries of parishes, iii. 62, 3. 
bounds of parishes where to be tried, 63, 4. 

Parish-books. See Register book. 

Parish clerk, who, iii. 66. his qualification, ibid, how to be appointed, how to 
be admitted, 67. his salary, idid. the same how recoverable, 68, 9.n. how re- 
znoveable from his office, 70. 

Parochial chapel, wliat, i. 300. parochial library, ii. 409. 

Parson, who, iiL 72. parson iinparsonce, ibid. 

Partri^es and pheasants, whether tithable, iii. 516. 

Passing bell, on departing out of tliis life, iii. 345. 

Patriarch, who, i. 195. iii. 73. 

Patron, patronage. Sec Advowson. 

Peculiar, what, ii. 222. iii. 73. royal, archiepiscopal, iii. 73. i, 196. episco¬ 

pal, iii. 74. of deans, prebendaries, and others, 74, 5. of monasteries, 75, 6. fqi- 
pc^s from places exempt, i. 63. iii. 76. visitation of places exempt, iii. 76. 

Penance, what, iii. 77. private, public, solemn, 77, 8. regulations thereof by 
canon, 78. by statute, 79. disposal of the commutation money, 80. 

Pension, what, iii. 8J. origin thereof, i. 86. iii. 82 . how recoverable, 83, 4. 

Pentccostals, what, i. .30.3. Hi. 84. how recoverable, 85. 

Pcrambulatioti of the boundaries of a parish, iii. 62 , 3. 

Perinde valere, writ of, what, iii. 85. 

Perjury in the ecclesiastical court, how punishable, iii. 86, 7, & n. 

Perpetual curate. See Curates. * 

Personal tithes, what, iii. 408. See Tithes. 

Pctei'-pence, what, iii. 88. 120 . anciently paid to the see of Home, but now abo¬ 
lished, 120 . 

Physicians, how far necessary to be licensed, in. 88. 90. n. incorporated in London, 
89. surgeons, 90. college of physicians may search for faulty drugs, 91. the 
stat. 34 & 35 H. 8. c. 8. qucrc if repealed, 91,2. 

Vie, what, iu. 92. 

Pigeons, tithe of, in. 515. pigeons in a dove-house go to the heir, iv. 297. 

Pigs, tithe of, iii. 498. 

Pilantiarius, in the religious houses, who, u. 530. 

Places of bishops, what, i. 218. 

Plantations, wills there, iv. 237. estates there, assets for payment of dcbfs, 337. 

Plays, not to l>e acted in the church or churchyard,!. 389. nor within the univer¬ 
sities, 513. 

Plenartjf. Sec Avoidance, i.38, 39. 137. n. 

PUne ^mhmtravit, the plea of, iv. 359, SCO. n. See Wills. 

Plough aims, what, iii. 95. «■ 

Plurality, restraints thereof by canon, iii. 93. by statute, 94— 100 . dispensation 
of plundity, by statute, 100. regulations of dispensations, by canon, 104—107. 
manner of obtaining a dispensarion, 107. form of a dispensation, 108. leases of 
pliiralists, 110 . 

Pvlvgamy, what, iii-111. punishment thereof. 111, 112. by stat. 35 Geo.3. c.67. 
11.3. 

Poor Pox, to be in cnurrhjGS,i. 569. 

Powerv, papal enoroachnitnfs within this realm. Hi. 115. popish jurisdiction abo¬ 
lished, li«. IVtcr-pence abolished, 120. first fruits and tenths taken from the 
pope, jH*pc*s pre-entatiou to benefices, 121. appr ds to Rome, 122. bring- 
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ing bulls aud other instruments form Rome, 124. popish books and relics, 12S. 
Jesuits and popish priests, 128. saying or hearing mass. 151. frequenting con¬ 
venticles, 132. foreign education of papists, 133. popish children of protcst.iots, 
135. protestant children of papists, ibid, papists not repaiiang to church, 136. 
perverting others, or being pei’vcTted to popery, 145. entering into foreign 
service, 145,>6. refusing the oaths and subscription'), 146. having in possession 
armour and ammunition, 150. horses, 152, 3. h. popish baptism, l.‘>3. niarriugc, 
burial, 151. heirs of popish recusants, 151, 5. popish wile, recusant 
convict, 155. popish servants or iiojourners, l£G. popUh schoolmasters, 156, 7. 
papists not to succeed to the crown of this realm, 157. nor sit in cither house of 
parliament, 158. Roman catholic peers cannot frank letters, 158. n. nor can 
papists (being recusants convict) present to benefices, 160 —16S. papists shall 
be as excommunicated, 168. shall not repair to court, 16S, 9. shall uot come 
within ten miles of London, 170. shall not remove above five miles from their 
habitiition, 171-shall be disabled as to law, physic, and offices, 175. sluill not 
be executors, administrators, or guardians, 177. to enjoy lauds must take the 
oath prescribed by stat. 18 Geo. 5. c. 60.177. inrolling deeds and wills of pai)ists, 
ibid, registering their estates, 178. papists to pay double taxes, 183. lands mven 
to superstitious uses, 184. presentment of papists to the courts spiritual and 
temporal, ibid, information i^mnst papists not restrained to the proper county, 
186. peers how to be tried in cases of recusancy, ibid, papists conforming, ibid. 
saving of the ecclesiastical jurisdiction, 188. form of the declaration against 
popery, 17. form of the 'papists’ oath of allegiance, 189. penalties against 
popery, how far softened by stat. 31 Geo. 3. 116. 128 . 130. 132. 135. 

144. 147, 148, 150. 156, 1*57. 169. 171. 176. 183. 185. 188. 190. how faf by 
stat. 18 Geo. 3. c. 60 . 177. 189. to what the stat. 31 Crco. 3. c. 32. does not ex¬ 
tend, 1.53. n. 154. summary of this statute, 190. 

Poriaritu, in the religions houses, who, ii. 531. 

Portiforiumy what, i. 376. iii. 23. 

Portion of tithes in another parish, iii. 411, See Tithes. 

Portvisy what, i. 376. iii. 23. 

PotatoeSy tithe of. Hi. 495. 

PracticCy in ecclesiastical court, H. 30, 31. 48. 

Preecentory in the religious houses, who, ii. 531. 

Preedial titheSy what, iii. 408. 

PreemonstraUtisesy a religions order of canons, ii. 520. 

Precniunirey statute of, ii. 35. 

PremunienteSy clause in the writ of summons to parliament, H. 21. 

Preaching not to be without licence, iii. 268 . duty of preachers, 270. prayer be¬ 
fore sermon, 271. 

Prebendar^y who, ii. 88. distinction belwcoii prebendaries sole and aggregate, ibid. 
n. (o). induction of, i. 173,4. 

PreceptorieSy in the religious bouses, what, ii. 528. 

Prerogative court, iii. \ 93. 

PrcscriptioHy concenuiig tithes, what, iii. 4.31. jircscription in the common and 
cccleaiastical laws difierent, 221 . what length of time will create a prescription 
in the ecclc.siastical courts, i. 83. 361. 366. iv. 31. 251. evidence of the reason 
of,!. 36G. V. piesuniptivc evidence of prescriptive right, what, .362. n. cannot be 
suggested after scnttyn-c, ii. 1.35. 

Prexenlation to a benefice, i. 1.36. difference between presentation and nomina¬ 
tion, 137. prcbCDtation must be to a vacant benefice, ibid, but a grant of the 
next presentation after a church is vacant, is void, 137. n. presuntiition by an 
infant, 138, & tu by coparceners. Joint-tenants, and tenants in common, 138. by 
executors, 138, 9, & n. by the husband in right of his wife, 139. by tcimnt in 
dower, 140. by the mortgagee, ilnd. by the King during the vacancy,, of a bi¬ 
shopric, ibid, by the king on promotion to a bishopric, 141, 142. ». by tlic 
king in prejudice of another’s right, 142. lord chancellor of benefices in the 
king’s gilt, 143. whether an alien mu^' be presented, 144, & n. whether a lay¬ 
man or a deacon, 145, & ». a pluralist, 145, 6. n. whether a man may present 
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himself, 146. whether the son next immediately after his father, i6id. within 
what time n presentatioii shall be, 147, 8. n. whether it may be by word, 149. 
form of presentation, 149,150. whether it may be revoked, 150. examination of 
the person presented, 151. original right of examination in the bishop, 151. 153. 
time for examination, 153. manner of examination, 154. bishop’s refusal of the 
i^son presented, 156. causes of refusal, 156, 157, & n. (o), notice of refusal to 
be given to the patron, 157. renjedy for the clerk refused, by duplex querela, 
159. 162, n. for the patron, by quare impedit, 163. 

Pretentmentt of churchwardens, origin thereof, i. 408. to be framed upon articles 
of inquiry, iv. 22, 23. to be upon oath, 23. how far it may be safe to present 
upon common fame, 24. presentment, in what manner to be made, 25. at what 
times to be made, ibid, penalty for not presenting, 26. fee for taking in present¬ 
ments, ibid. 

Prestation, i. 72. 

Priest, a word of ambiguous import, iii. 45. 

Primade, who, L 195. 

Principal creditor, in what case administration may be granted to him, iv. 280. 

Prior and prioress, who, ii. 530. 

Priories, alien, ii. 528. 

Privileges of the clergy, iii. 194, &c. See title Clergymen. 

Probate of wills, iv. 229. See Wills. 

Process, serving on the Lord’s clay, ii. 420. 

Proctor^Yiho, in. 211 . penalty on acting without due admission and annual licence, 
^bid. his general duty, 211,12. not to act without the advice of an advocate, 213. 
not to be clamorous in court, 214. no mandamus lies to restore a proctor, ibid. 

Procurations, anciently made by provisions in kind, iv. 28. now converted into 
money, 30. how recoverable, 31. whether payable by lay impropriators, ibid. 
See further Church. 

Profaneneu, indictable at common law, iii. 215, 216. 218 . depraving the Chris- 
religion by words or writing, ibid, profemng the same in stage plays, 216. 

Prohibition, not grantablc in cases merely spiritual, iii. 218. not for proceeding 
by the canon law, 219. not for trying temporal incid^ts, iWd. not a tem¬ 
poral consequential loss, 220. for temporal matter mixt with spiritual, ibid, on 
trial of customs, 221 . on the construction of acts of parliament, 222 . on refusal 
of a copy of the libel, 223. on a collateral surmise, ibid, on the husband’s 
suing on the wife’s cause of action, 224. su^cstlon to be first moved in the 
s{)iritual court, ibid, affidavit to be made of the suggestion, 224, 5. «. strict 
jiroof of the suggestion not necessary, 225, & n. for a modus, ibid, and sec Tithes. 
suggestion traversable, 225, 6. not to be granted on the last day of the term, 
226. in what case it may be after sentence, 226, 7, & n. in what case the 
plaintiff may have a prohibition to stay his own suit, 228 . party dying, 229 . 
costs, ibid, general rules as to prohibitions, 230, 1. «. in tithe cases, ui. 540, &c. 
See Consultation. 

Protocol, what,iii. 3. 

Provinexal constitutions, what, Pref. page xxvi. provincial synod, ii. 18, 19. 

Preuwor*, statutes of, ii. 56. iii. 122 . 

Psalmoily, in churches, iii. 267 ,8. 

Public notary, iii. l. 

Public tuorskip : 

Due attendance on the public worship, all persons to resOrt to church, iii. 232 . 
on pain of puuishment by the censures of the church, ibid, on pain of I2rf. a 
Sunday, 232—235. on pain of ^oL a month, 255. on pain of being disabled 
(^ces, 236. penalty of harbouring such recusant, i^. recusant conform- 
mg, ibid. See Popery. 

Establishment of the book of common prayer, power of the church to decree 
rites and ceremonies, iiL 236. liturgy beiore the acts o£ uniformity, 237 . by 
the act of unifuriuity of the 2 & 3 Ed. 6. c. 1. ibid. 3 & i Ed. 6. c. 10. 239. 
ofthe5.Ed.6. c. 1. 240. of the l Eiiz. c.8.£41. of tim 13 dr 14 C. 2. c. 4 . 
243. 246. 249. books of common prayer to be provKlcd, 248. declaration of 
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PubUe vMfrtkm—con^ugdt 

assent uierenDto, 949, subscription and declaration of confcmni^ thereto, 
851* penalty of contemning or not uaii^ the same, 254. 258. a. pendty of 
being present at any other, 259. 

Orderiy behaviour during the divine service, by the canons, iii. 259. by the stat. 
of 1 Mary, »t. s. c. 3. 260. by tlie act of toleration, 263. by the riot act, ibid. 
performance of the divine service in the several parts thereof, 265. uounnon 
prayer to he used on holidays, idui. on other days, 264. in what part of the 
church, ibuL habit of the minister officiating, ibid, morning and eveuing 

G rayer, 266. psalms, ibid, litany, ibid, prayers and thank^ivings after dte 
tany, 267. ringing, ibid, publication of ecclesiastical matters in the church, 
268. preaching, ibid, homilies, 273. publication of acts of parliament and 
other temportu matters in the church, 274. 

Pttlpii to be in churches, i. 368. 

Pur autre vie, what, iv. 66, 67, & n. 463. 

Purgationt the form and manner of it, iii. 274. abolished, 275, 6. 

Q 

QuakerSf laws against them before the act of toleration, ii. 181. how far exempted 
from thp penalties thereof by that act, 181, 2. their affirmation admittea in¬ 
stead of an oath, 197. forms of their affirmations and declarations instead of 
oaths, iii. 1 9. their tithes and church rates how recoverable before justice of 
the peace,'!. 388. legality of their discipline, ii. 198. 201. 

Quare impeMty in case of tne bishop's refusal of a clerk presented, iii. 276. form 
and manner of trial, i. 29, &c. 

Quare incumbravit, writ of, L 31. iii. 277. 

Quare non admUity writ of, i. 32. iii. 277. 

Quarrelling in the church or churchyard, i. 390. 

Queen Anne's bounty for the augmentation of small livings, ii. 283. 

Querela duplexy what, i. 159. 

Questmeny who, i. 399. 403. how appointed, 40I. 

Quod permittaty writ of, iii. 277. 

R 

Rapey iii. 278. 

Bape^eedy tithe thereof, iii. 472. 

Ratciiffy Dr. his travelling physicians, i. 316. 

Ratcy for the re{»ir of the church, i. 378. See Church. 

RaHonaiiUi parte bonoruvriy writ of, iv. 440. 

Readevy in what case allowed in the church, m. 283. antiquity thereof, how ap¬ 
pointed, ibid, readership not an ecclesiastical preferment, 284. n. 

Reading-desk to be in churches, i. 369. first institution ther^of^ iii. 264. 

Reasonable party of widows and children, what, iv. 439, 40. 

RccognixanceSy in what order of debts to be paid, iv. 350. 

RecoUectSy an order of friars, ii. 523. 

Reconcilia^on of a church, what, i. 3.36. 

Reconsecration of a church, when necessary, i. 336. 

Reconventiony what, ii. 137. 

Rectaanty who, iii. 128. 

Refectionariusy in the teligious houses, who, ii. 551. 

Reformatio X>egumy 1 Hasg. 179. 

R^usaly by the bishop ofa clerk presented to a benefice. See title Presentation. 
Register~6ooky first institution thereof, iii. 290. to be provided by the parish, i. 371. 
how to be kept, iii. 290. register-book good evidence, 293. whether dissenters 
have a right to inserted in the church register, 295. register of marrk^^ in par¬ 
ticular, 291. of burials in pardcular, 292. right to inspect and obtrin copies, 293. 
Registrary how appointed, in. 285. his office and doty, 285. 289. 

Rent in arreor, goes to the executor, iv. 299. in what order of preference to he 
paid einoogst tiebts, 538. 

RcpmTy of the church, i. 350. 
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Repyblication, it . 75. 

RetidcTtce^ by the corntDon law, 996. by the statute, 996. 510, Bt n. hospitality to 
be kept by non^rciddents, 510. leases of non-residents, 511, 312. n. residence 
(by canon law, iii. 295.) of bishops, 515. of deans, 514. of prebendaries and 
canons, 515. of rectors and vicars, 515. 517. of curates, 517. of plurelists, 
518. of persons presented by the universities to popish livings, Utid. 

Retiduary legatee, in what case he shall have administration of the effects, iv. 2B0. 
i2etfg7iarion, what, iii. 519. to whom to be made, whether it roust be made 
in person, SSO. must be absolute, and not conditional, ibid, must be accepted 
by the proper ordinary, 321. ordinary’s power to refuse, 321, 2. n. from what 
time lapse after resignation shall incur, 522. corrupt resignation, 325. general 
bond of resignation, whether valid, 353, 6 cc. See Simony. 

Respond^ what, iii. 595. 

Restoration of king Charles the Second, to be observed as an holiday, u. 322. 
RemeWf commi^ion of, in what cases granted, i. 63, & n. 

Riehmondy archdeaconry, probate of testaments there, iv. 2G8. 

Right of advowson^ writ of, what, i. 29, 30. 

Ringt in marriage, signification thereof, ii. 479. 

Rmgerst their s^aiy, i. 374. 

Rubberyf on the Lord’s day, hundred not answerable for it, ii. 422. 

Rochet^ whut, iii. 324. 

Rogation days, what, ii. 314, 

Royal dispensation, iii. 105. 

Rx^ric established, ii. 246—248. 

Rural deany antiquity of the office, ii. 119. apportioning the district, i. ] 95. 
ii. 119. appointment of rural deans, ii. 120. nieir oath of office, 121. their 
holding rural chapters, their attendance at the bishop’s visitation, 123 . 
their judicial and other authority, 123, 4, continuance in tlicit office, 124. their 
disuse, 125. 

S 

S€tbbatA. See Lord’s day. 

SaCy order of, in the religious houses, ii, 524. 

Saerantenfs, iii. 324. wine provided by parishioners, i. 84. 

Sacrilegey i. 393, 4. 

Sacrista, in the religious houses, who, ii. 550. 

Saffrotty how titliahJe, iii. 496. 

Saxwtuax'yy privilege of, abolished, i. 394. 

Savignians, an order of monks, ii. 518. 

Schoolsy power of foundation, iii. 325. schoolmaster, whether necessary to be 
licensed, 326. not resorting to church, ii. 169. cxaminution of schoolmaster, 
331. penalty on papists teaching school, Utid. 8ee Pirpery^ Dissenters how far 
allowed to teach school, 332. whether the ordinary may deprive for teaching 
without li-;ence, 3.13. in what cases curates shidl have the jirefcrciice in teach¬ 
ing school, ibid, schools subject to a commission of pious uses, where there is 
no visitor, .334. whether the visitor’s power is conclusive, 3.34, S. governors, 
eo nomincy are not visitors, 335. whether the trust siirvivetli, on the feoffees 
dying away beyond the limited number, 336. schools how far liable to the 
public taxes, 337. 

Scire faciaSy writ of, what, iii. 529. * 

Scotland! 

Kpiscopal ministers there, to pray for the king and royal family, ii. 906. 

Marriages ^hcre iti fraud of the statute, ii. 47.3, & n. 

Seats in churches, origin of the distinct property therein, i. 358. of common right 
to be repaired by the parishioners, ibid, use of tlie scats in the parishioners, 
bishop to dispose of the ^une, 359. churchwardens' power to dispose of the 
same, ibid, reparation necessary to make a title, 360. seat not to go to a man 
and his heirs, ibid, seat may be prescribed for as l>elonging to an house, 
,360, I, 2. n. or annexed to a house by a faculty, 360. h. and not os belonging 
to the laud, 562. priority in a scat may he prescribed foi, ibid, bishop’s dM{>o- 
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sal of seats in the chancel, 365. improprintor*s seat in the chancel, Hid. victa^t 
scat in the chancel, iind. seats pull^ down, what shall become of the materiais, 
^4. right to seats, where triable, 366. Trespass will not lie for entering a 
pew, 365, n. 

Secular clergy, i. 71. 

Sees of bishops, what, i. 276. 

Select vestry, iv. 10. 

Serttenccy definitive, iii. 338. interlocutory, ibid, sentence must be in writing, 359. 
must be pronounced in presence of the parties, Uiid. 

Sentences of Scripture, on the walls of the church, i. 572. 

Separate Maintenance. See Alxmonp. 

Sequestration^ during the vacancy oi a benefice, iii. 359. iv. 2. where none will ac> 
cept a benefice, iii. 339. during a suit, ibid, for neglect of duty, 340. for debt, 
ibid, for dilapidations, ibid, who shall have the profits pending an appeal, tind. 
sequestrator's duty in receiving the profits, 340, &c. iv. 3. how to account, 
iii. 341. iv. 4. sequestration discharged, iii. .341. 

Sermons, directions concerning the same, iii. 268—273. 

Sexton, whence so called, iii. .342. how appointed, ibid, where the office is elective, 
whether a woman may vote, iii. 342. whether a woman may be elected, ibid. 
whether a mandamus lies to restore a sexton, ibid, how dtsjduced, 345. 

Sheaf, iii. 465. 

Shroud, stealing of, i. 271. 

Sick, visitatiuu of, iii. 343. communion of the sick, 344. departing out of this 
life, 345. 

who, i. 399. 409. how appointed, 401. their oath of office, 404. See 
Churchwardens. 

Significavit, on a writ de excomniwnicato capiendo, ii. 248. 

Simonp, by the canon law, iii. 346- oath against simony, .348. simony by the sta¬ 
tute law, 349. concerning bunds of rcsignaliou, 353—370, & n. form there¬ 
of, 371. 

Simple contract debts, to be last in payment, iv. 354. 

Sine-cure, original of sine-cures, i. 75. 78. ii. 222 . iii. .372. more than one incum¬ 
bent to make a sine-cure, .372. possession of sine-cures how to be obtained, 373. 
not within the statute of pluralities, td/d. not within Clergy Residence, &c. act, 
(57 G'.3. c. no.) »d. §81. 72. ii. 74. 

.Vittging of psalms in the church, iii. 267, 8. 

Slander, how far of spiritual cognii^ance, ii. 126, 7, 

Small tithes, what, iii. 409. 

Sodomy, i. 254. a cause of divorce, ii. 499, & n. 

whether he may be presented to a benefice immediately after his lather, i. 146. 
what, ii. 562. See Mortuary. 

Spaiaio, archbishop of, made dean of Windsor, i. 145. 

Spoliatiou, writ of, what, iii. 374. in what cases graiitahle, ibid. 

Sports, how far permitted on the Lord’s day, ii. 417. king James the first, his book 
of sports, 419. licensed by king Charles the first, i. 341, 2. 

Stands, on the several ecclesiastical instruments, iii. 375; [ami see iv. 227-^229. 
arid Addenda to vol. iii.] 

Statute law, what, Pref. page xli. statute inflicting no penalty, how to be enforced, 
ii. 489. 

Stipendiary priests, wlto, ii. 6.5. iii. ,377. 

Striking in the church or churchyard, i. 391. 

Subdeacon, who, iii. 377. 

Subscription : 

To the 59 articles, by persons to be ordained, iii. 38. by clerks at institution to a 
■ benefice, i. 164. by heads of colleges, 491. by officers in the ecclesiastical 
courts, ii. 44. by lecturers, 399. by curates, 63. by schoolmasters, iii. 326. 

To the book of common prayer, by clerks at institution, i. 165. by heads of 
collies, 491. by curates, ii. 63. 

To the three articles, concerning the supremacy, the common prayer, and the 
39 articles, by persons to be ordcuned, iii. 38. by clerks at institution, i. 165. 
by lecturers, ii. 399. by curates, 63. by schoolmasters, iii. .326. 
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Suffragan bishops, who, t. 246. their secs, ibid, their nomination and consecrstioii, 
247, $. their power, 248, 9. now disused,-249. 

Suicide, iii.576. 

iSNnd 0 y, due observation thereof, ii. 412. See Lord's day. 

Sujyerinstiluiion, what, i. 171. 

Supervisoi's of a will, their authority, iv. 126. 

Suppoaititioiu births, i. 124. 

Supremacy, the kin^s supremacy by the common law,iii. 378. by the canons of the 
church, 379. by the thirty-nine articles, 380. by act of parliament, 381. the 
king’s style and title, penalty of denying the king’s supremacy, 382. penalty 
of asserting the pope’s supremacy, 384. oath of supremacy, 13. 15. 384, 5. n. 
supremacy limitcu and defined by the acts of settlement at the revolution, 385. 
by the act of union of the two kingdoms of England and Scotland, 39i. 

Surgeons, how far necessary to be licensed, iiL 89. 

SurpUces, to be provided in churches, i. 369. 

Surrend^, by dccd,U. 370. in law, ibid. 

Surrogate, who, iii. 591. his oath of office, ii. 462. iii. 392. bond for the due per¬ 
formance of his office, ibid.. 

Suspension, ad officio et benefic'to, iii. 392. ah ingressu ecclesuB, 392, 3. 

Swans, tithe of, iii. 515. 

Stoearing, punishment thereof by the canon law, iii. 394. by statute, ibid. 

Swinburn, his character, iv. 437,8. 

Sylva oadwz, what, iii. 479. tithe thereof, 480. 

J^nod, general, national, provincial, diocesan, iii 397. 

S^odaU, what, i. 284. iii. 398. how recoverable, 398. 

Synodaticum, what, i« 294. 


T 

Table of degrees of prohibited marriages, to be set up in churches, i. 372. 

Templars, a religious order of knights, ii. 526. dissolved, 532. 

Temperabties, of Inshoprics, in the time of va<»don, i. 226. 

Ten Commandments to be set up in churches, i. 572. 

Tenants in common, who, i. 17. 

Tenths, what, iii. 120 . anciently paid to the pope, ibid, given to the king, 121 . 

Tet'rier, required to be made, ui. 399. authority thereof, 399, 400. form thereof, 
400, &c. 

Test, form thereof to be taken against transubbtantiation, iii. 17 . 

Testament, difierence between will and testament, iv. 44. 

Testes synodales, who, i.398. 409. iv. 21. 

Testimaidal; for orders, iii. 32. form thereof, 54—57. of a person presented to a 
benefice, i. 155. 

Thesaurarius, in the religious houses, who, ii. 531. 

Tithes: • 

Origin of tithes in England, iii, 407. 

The several kinds of tithes, with their nature and properties, ill. 408. division 
of tithes into praedial, mixed, and personal, rJbid. division of tithes into great 
and small tithes, 409. tithes restrained to the proper parish, 410. portion of 
tithes in another parish, 411. tithes in extra parochial places, ibid. 

Of what things tithes shall be paid, and of exemptions and discharges from tithes, 
iii. 41 1 . of things that renew yearly, xJAd. once in the year, 412, & n. things 
of the sul^tancc of the earth, 412. things feree nature:, ibid, barren land, 
413. forest land, 414. glebe land, 415. abbey lands, 416, &c. 426. n. ancient 
demesne, 426. common appurtenant, 427. 

Of moduses, or exemptions from payment of tithes in kind, and of custom and 
prescriptions, iii. 431. difference between custom and prescription, de non 
deennonde, 431. 436. de modo deeimandi, A5G. modus must have a reason¬ 
able commencement, as from a composition real, 437. composition real, 437. 
4A\, Sc notes. Temporary composition, 441, 2. must be something for the 
parson’s benefit, 442. must not be one in lieu •'«r another, t6id. must 
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be different in kind from the thing that is due, 443, must be certain, 444. 
variation of witnesses in describing land will not vitiate a modus, in what 
case, 445. n.(a), ancient and not rank, 449-~454. durable, 455, & n. with¬ 
out interruption, 455, 6. modus how destroyed, 456. how to be tried, 456, 
&C. bill to establish a modus, 458, 9. certain moduse* established by deci¬ 
sions in the law courts, 459. n. 460. n. 

Of the several particulars tithable, hi. 460. 

Corn, and other grain, hi. 461. hallcs and merns, 462. headlands, stubble, 

ibid, after-eatage, 463, & n. tares cut to feed cattle, 462. beans and pease, 
463—466. 

Hay, and other like herbs and seeds, hi. 467. aftermow'th, 468. after-eatage, 
469, & rt. clover, 469—471, & «. rape-seed, 472. woad, 473. fern, 
heath, furze, broom, 

Agistment, or pasturage, iii. 473. a small tithe, 474. due dejure, ibid, for what 
cattle, 474, 5. for what lands, 475, 6. n. by whom to be piud, 475. in what 
manner to be paid, 476, 477. n. viodtis for the same, 477. 

Wood, iii. 478. whether it is tithable dejure, 478, 9. whether it is a great or 
small tithe, 479. titlic of s^lva ctsdua by the canon law, ibid, by the statute 
law, 480. no tithe of wood for timber, 480—488, Sc u. no tithe of the roots 
of trees, 488. nor of wood for husbandry or fuel, ibid, nor for hurdles for 
sheep, nor hop-poles, for making bricks, of fruit-trees, 489. of nurse¬ 

ries, ^d. in what manner to be paid, ibid, by whom to be pmd, that is, 
whether by the seller or the buyer, wid. modus for the same, 490. 

Flax, and hemp, to pay Ss. an acre, iii. 490. 

Madder, to pay Ss. an acre, by stat. 31 Geo.2. c. 13. now expired, iii. 490, 1. 

Hops, in what manner tithable, iii. 491. 

Roots and ganlcn herbs and seeds, as turnips, parsley, cabbage, saffron, iii. 495, 
6, & n. 

Fruits of trees, as apples, pears, acorns, iii. 496, 7, & n. 

Calves, colts, kids, pigs, iii. 498, 9, & n. 

Wool and lamb, a mixt small tithe, iii. 499. at what time due, ibid, in what mw- 
ner to be tithed, 500. bow to be proportioned in different parishes, 508. sheep 
removed to avoid the payment of tithe lambs, 504. sheep dying or killed, ibid. 
lambs* wool, 504, 5. sheep agisted, 505. locks of wool, 506. several flocks 
depastured together, ibid, modus for the same, 506, 7. 

Milk and cheese, u mixt tithe, iii. 507. not milk and cheese; both, ibid, payment 
thereof by canon, ibid, cows depasturing in diflerent {larishes, .507,8, 9. when 
milk shall be paid, and when cheese, 509. agi.stnient of milch cattle, dnd. 
manner of tithing, 509—513. modus for the same, 513. 

Deer and conics, iii. 514. 

Fowl, hens, ducks, geese, iii. 515. swans, tm'kies, pigeous, par¬ 
tridges and pheasants, 516. modus for the same, ibUL ^ 

Bees, iii. 516. 

Mills, iii. 516. fishings, 519. & n. other personal tithes, 519. 

Of the setting out, and the manner of taking and carrymg away of tithes, iii. 
521. general manner of setting out, ibid, not before the crop is cut, 522. the 
parson may not set it out, ibid, yet he may sec it set out, 522, 3, 4. n. notice 
of setting out, ibid, must take care of it after it is set out, 524. may spread 
and dry it on the ground, 525. and carry it away, ibid, but must not do wilful 
damage, 525, 6. penalty by action against parson for not currying it away, 
526. 

Tithes how to be recov^^d. Hi. 526. incumbent compelled to demand, tfttd. 
who to be sued for the same, 526, 7. to w'hoiii to be paid, where the pi^sh is 
not known, 527. how peud on death of incumbent, iu. 447, 8. 442. anciently 
recoverable io the county court, 5S8. recoverable in the spiritual court, by 
the canon law and by divers statutes, 528, &c. recovery of treUe value ki the 
tomporul courts, by the 2 6[ 5£!dw.€. c.\S. 534—539, & fi. recovery of 
double value in the ecclesiastical court, by the some statute, 559. manner of 
stung for tithes in rite ecclesiastical court, 540. punishment for contempt of 
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Tiiihet-^ continued. 

process or sentence in those courts, 545. suit for small tithes before justices 
of the peace, ibid, suit for quakers* tithes before justices of the peace, 546, 
&c. lathes severed to be sued for in the temporal courts only, 549, 50. •suits 
for tithes in the courts of equity, 550, & n. incumbent dying, 551—566. cus¬ 
tomary tithes for houses not in London, 566. 

Tithes in London, iii. 551. 

Form of a lease of tithes, iii. 566. terms of such lease, 568. n. 

THronemes, an order of monks, ii. 518. 

Title for orders, what sliull be deemed sufficient, iii. 29. bishop to provide for a 
clerk ordained without a sufficient title, 51. 

Toleration. See lyissenters. 

Tombstone. >See linrial. 

Tomurcy what, iii. 207. 

condemned,)!. 428. form of the declaration against it, 4 28. iii. 17. 
TreeSt in the churchyard, who hath the property in them, i. .547. 

TrentarSy what, iii. 569. 

TVinitorian friiurs, a religious order, ii. 525. 

Tropevy what, Ui. 569. 

Tunicy what, iii. 569. 

TurkieSy tithe of, iii. 515. 

TumipSy how tithable, iii. 495. 


V 

Vacation of a benefice, who shall have the profits during the vacation, iv. 1 . seques¬ 
tration issued on a l>encfice becoming void, 2. management of the profits, 5. 
supply of the cure, successor when to enter, 4. sequestrator to account, 
iWd. projKirtioning tlie profits with the predecessor’s executors, 5. 

■ - — of bishoprics. See Bishops. 

Venire insj)iciendo. See Bastard. 

Vestrt/y what, iv. 8. notice of the meeting, ibid, who may v'otc, 9. hindering per¬ 
sons from the meeting, Aid. majority conclusive, ibUl. power of adjourning, Aid. 
entry of acts made, Aid. vestry clerk, ibid, bciulle, 10. select vestry, 10 — 12 . 

Vestry clerky his appointment, iv. 9. niandumus will not lie for his office, 9. n. 

Vicary iv. 12. 

Vicaragesy endowment thereof, with altarage, (see Altarage,) upon appropriation, 
i. 756, 7,«, original endowments where likely to be found, 78. vicanige a 
distinct benefice, 79. patronage of vicarages how acquired upon endowment, 
ibid, vicar only entitled by endowment or prescription, 80 . authority of endow¬ 
ments, Aid. prescription where the endowments fail, 82. trial of endowments, 
where, Aul. endowment to be construed favourably, 83. how far the Ordinary 
hatii power to augment vicarages, 84. augmentation of poor vicarages by the go¬ 
vernors of queen Anne’s bounty, ii. 283. vicarage how dissolved, i. 90. form of 
the endowment of a vicarage, i. 92. 

Vicar general, who, i. 95. 289. how to be qualified, 290. his jurisdiction and power, 
291. for what term the office is grantablc, 294. 

Vi^y what, ii. 313. whence so called, i. 337. what da ysto be observed as vigils, 
li. 313. 

VHs et modisy citation, what, i. 418. • 

Yi Imca removendd, writ of, what, i. 173. iv. 13. effect thereof, ii. 346. 

Viner^s institution of a professorship of the common law,ii. 53. n. observations on 
' his abridgment of the common law, 54. ». 

Visitatwn of churches and chapels, origin thereof, i. 409. iv. 13. origin, 14. who 
shall visit, how often, and in whut order. Aid. where, 17. inhibition 
during the time of visitation, 16. general power of the visitors, 17. %'isttation 
sermon, 19. exhibits at the visitation, 20. preacntiiients, by whom to be mode, 
21. See Presenbnenti: penalty for not presenting, 2C. none to be presented 
twice <br the same offence, 27. churchwardens to 'upport their presentments, 
i^d. procurations, 28. anciently by pi'ovisions in kind. t^. now converted into 
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money, 30. whether due when no visitation is made, ibid, to bo sued for in the 
spiritual co\irt, 31. to be paid by rectories impropriate, where there is no vicar 
endowed, ibid, impropriate rectory where there is a vicar endowed, dnd. chapel 
of case under a parochial church, tdid. churches newly erected, 52. places ex¬ 
empted, ibid. 

Visitatorial poiver, over colleges, and ptlicr charitable ^f^dations, i. 439. See 
Colleges. In the case of schools, iii. 534, 5. 

Void benefice. Sec Avoidattce. 

jurisdiction, what, i. 292. 

U 

Uvion of churches, iv. 32. causes of union, ibid, who may unite, ibid, restraint of 
union by statute, 32, 33, & n. in towns corporate, 53. union may be infuturOf 
36. presentation to united benefices, iltid. reparation of the united churches, ibid» 
other payments and duties, ildd. eflcct of miiun as to pluralities, ibid, church 
united to a prebend, 37. union how tried, ibid. 

Universities. See Colleges. 

Usurpatiosif what, iv. 37. 

Usurp, what, iv. 39. by the civil law, 40. by the canon law, ibid, by the common 
and statute laws, 41—43, & n. 


W 

iVahe, or festival of the ilcdioation of the church, i.337. 

Wales, custom of distribution of Intestates’ eflects there, iv. 477."service in the 
Welsh tongue, iii. 24G. i. 136. 

Waste, committing in the glebe lands, ii. 302. digging mines therein is not waste, 
ibid. 

Watermen on the Thames, allowed to pass on the Lord’s day, ii. 415. 

Way to the church, where to be sued for, i. 396, 6, & n. 

Weapon drawing in the church or churchyard, i. 392. 

Westminster Abbey, burying in, L 271. 

White friars, a religious order, ii. 524- 

Whitgift, archbishop, his table of fees, U. 267. 

Whitsun farthings, what, i. 303. iiL 84. 

Widows, at what time they may marry after their husband’s death, ii. 451. 

Wife, whether she may make a will, iv. 50. wife being an executrix, 124. payment 
of a legacy to her, how far good, 383, & n. devise to her to her separate use, 144. 
how far the wife is of kindred to the husband under the statute of distribution, 
14C,7,&n. 

WiUs: 

Difference between wills and testaments, iv. 44. 

Who may make a will, infant, iv. 45. idiot, 4G. lunatic, 47. questions of gener- 
ral sanity or lucid intervals, on what principles determined, 48. n. 49. n. per¬ 
son of weak understanding, 49. person in liquor,'30. married woman, 50—57. 
n. person uuder fear or restraint, 57, 8. n. person circumvented by fraud, 59. 
deaf and dumb, GO. blind, GO, 1. traitor, 61. felo.n, 62. felo de se, Stid. out¬ 
law. ibid, excommunicate person, 62, 3. 

Of what things a vmU may be made, of lands, iv. 63. lands to charitable uses, G€. 
of an estate pur autre vie, 66,7, Sen. mortgage, 68. advowson of a living, 
68 , & n. lands contracted for, but not conveyed, 69. lease, 69, & n. term for 
years, 70. debts or things in action, 70, 1, & n. things which the testator hath 
not of his own, 71. things in joint tenancy, 72, Sc n. things in common, 7S. 
com growing, ibid, things not yet in rcrum naturd, 73. things belonging to the 
freehold, 73,4. things in executorship, 74. things in administration, t’Md. wife’s 
goods by the husband, 75. things obtained after (he will made, 75, 6, Sc n. 
Form and manner of making a will; may be contingent, iv. 77. of copyholds, 
ibid, of lauds; to be in writing, ibid, signed by the devisor, 77—79. attested 
and subscribed in his presence, 79—83. n. by three competent and credible 
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WiU* —’ cctUiaucd. 

■witnesses, 83>-^lo5. what witnesses are necessary for a will of goods, 105— 
107« n. a letter to an attorney containing instructions for drawing a will, 
established as a will, 107. n. a will disposing both of real and personal pro¬ 
perty, with a clause of attestation, but no witnesses, established tis to the per* 
■onal property, ipd. an unfinished testamentary paper of no effect; party 
haring lived eight days afterwards, HAd. an unexecuted paper established 
as a will by the prerogative court, sentence affirmed by the court of delegates; 
a commission of review afterwards granted, and the sentence reversed, iind. 
declarations of trust, 107. nuncupative will, Qnd. codicil, 109. donatio causa 
mortis, llOt&n. appointing of guardians, 112—123. See Giuirdaons; appoint¬ 
ing of executors, 122. wife being an executrix, 124. executor bankrupt, or 
non compos, 12 (>. supervisoi^ of a will, their authority, ibid, attesting the exe¬ 
cution of the will, ibidl how far it is necessary that the witnesses know that it 
is a will, 129, 130. wills to be construed favourably, 130. parol averment, 
how far to be admitted to prove the intention, 131—136, & r. a will cannot 
be varied on the ground of mistake, in what case, iv. 132, n. wills referring to 
deeds, 136. clause of perfect mind and memory, ibid, what words will pass a 
feo-siinple or life-estate only, 157, &r. 144, Sc n. devise to a feme covert to 
her separate use, H4. devise to heirs femaJe, 145. devise to one’s relations, 
ibid, how&r the wife is a relation, 146, 7, Sen. devise to younger children, 148. 
estate equally to be divided, 148—155. n. devise of mortgages passeth the 
lands, 155. advowson, tithes, fee-farm rents, 156. lands to be sold, ibid, result¬ 
ing trust as to the surplus, 157—159. devise upon condition, 1.59—161. 
executory devise, what, 159. devise tending to perpetuity, 162. of chattels 
personal, 164, 5. n. devise to children yet unborn, 166, 7, & n. in what case 
maintenance shall be implied, 1 68. household stuffy ibid, household goods, 
[plate, jewels, Sec. 169. n.] all his goods, what it implies or includes, 169, 70. 
& n. chattels doth not imply things which go to the heir, 170, l. land im¬ 
plies the corn growing thci'eon, 171. devise in restnunt of marriage, 173—180, 
& n. condition not to ^vc trouble to the executor, 180 . thing devised twice, 
181 , & R. thing which a person bath Jointly with another, 182 . in what ca.ses 
a legacy shall be said to lapse, 182—191, & n. a general residuary clause 
passes all that is undisposed of, as in the case of a lapse, 185. n.(a), surplus or 
residue, 191—197, &n. wills how revocable, 197. implied revocorions, 203, 
&c. joint or mutual wills, 205, n. 

Of seamen’s wills, and those of marines, iv. 205— 220 . 

Of the probate of wills, and administration of intestates’ effects, iv. 229 , Sec. 

Probate of wills, origin of the jurisdiction, iv. 229—231, & n. bishop, 231. pe¬ 
culiar, ibid, archbishop’s pren^tive in case of bona notabilia, 332. wills in 
the British colonies, 237. wills of land not subject to the ecclesiastical juris¬ 
diction, 236. will of goods not effectual before probate, 258—240. refusal 
of an executorship, 240. executor of his own wrong, 241—244, & n. co-ex¬ 
ecutors, some of them do refuse, 244, 5, & n. where one executor excludes 
the other, 245. where all refuse, administration to be committed, 246. within 
what time the will shall be proved, ibid, [and sec stat. 31 Geo. 5. c. 90. (within 
six months)] what the executor may do before probate, *5td. ordinary to cite 
the executor to prove tiic will, 246, mandamus to compel the ordinary, ibid. 
manner of proving the will, in common form, 249. in solemn form, 251. exe¬ 
cutor’s oath to rendm* a just account, 253. bond to Uie like puipose, 254, 
executor considered as a trustee in cbancci^, 126. 259, n. probate, making out, 
359. registry of wills in particular places, ibid, probate of a will of lands not 
evidence, 260. probate of a will of g^ods and chattds, how iiir evidence, 26 1 . 
fo^ed probate or will, 261. n. fee lor probate, 264, Ssc. executor dying, 269. 

Adnuoistration of intestates’ e&cts, power of the ordinary, iv. 370. ordinary 
may be compelled, 274. refusal of admintoration, 276. to be granted to the 
widow or next of kin, 277. to the husbmid of the vrife’s 278. to the 

Lttfaer or mother of their childrrni’s effects, 27 9r to the grandmother before 
uncles and aunts, dad. to the son before the father, ibid, half blood, 279, so. 
in general, to the next of kindred, 280 . See jyjsh^nHtm ; to the residuary 
legatee, or principal creditor, 280 . temporary administrations; during absence 
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Wilis — conHnued. 

out of the kingdom, 281. the ordirKtry not bouod to grant these to next of 
kin, 981. II. ftendenie i6id. during the miflortty of an inlant executor or 
administrator, 2B2. feme covert adininistratix, 284. administrator dyings 285. 
where none will administer, iltid. where there are no kindred, ibid, may be 
granted out of the jurisdit^oo, ibuL ■.person cannot act before administration, 
285> time of granting-administration, ibid, [and see Addenda to vol. iii.] admi¬ 
nistrator’s oath, 28b'. bond on granting administration, ibid, fee for adminis¬ 
tration, 291..and see Probate, Stampgi letters of administration allowed as 
evidence, 292. revoking administration, 292—294. 

Of the duty of executors and administrators in making an inventor}', and getting 
in the el^ts of the deceased, iv. 294. administering before inventory made, 
294, 5. laws requiring the milking an inventory, 295. things to be put into 
the inventory, 297. goods, ibid, chattels, ibid. <lclAs owing by the deceased, 
ilAd. debts owing to the deceased, 298. leases, ibid, estates pur autre tie, 298, 
& n. extent, rent, com, or other things growing, 299. things fixed to the 
freehold, 300. heir-Ioouis, aos. box with writings, 504. profits of lands to be 
sold, 505. wife’s paraphernalia, ibid. See Marriage: wife’s goods or chattels, 
308. manner of valuation, 509. in what cases an inventory may be dispensed 
with, ibid, how far strict formalities are necessary, 510. strictness requisite in 
contestation of suit, ibid, action given to executors or administrators, 512. 
action in case of rent in arrear, 515. in wiiat courts to be brought, 51^. in 
what case co-executors must all join, ibid, case where one co-exccutor rc- 
fuseth, t^id. in what case one may do whatall may do, 516. in what cases one 
executor can or cannot sue another, 316, & n. co-exccutor dying, 317. exe¬ 
cutor of un executor, Uiid. administrator dying, 519. executor of an adminis¬ 
trator, ibid, administrator dc bonis non, ibul. action brought against divers exe¬ 
cutors, i6id. costs, 520. executor bankrupt, .521, 2. 

Of the payment of debts by executors or a^uinistrators, ordinary liable, iv. 522. 
executors and administrators liable, 525. devisee or heir at law of lands how 
far liable, 524. lands devised to divers to be sold for payment of debts, one of 
them may sell, 531. in what case the heir may enter for a condition 
broken, 532. fraudulent alienation of goods to defeat creditors, ibid, fraudu¬ 
lent administrations to defeat creditors, 553. assets what, 335—338, & n. in 
what ease the lands and the personalty shall lie charged in aid of each 
other, 338—540, & n. in what case both executors BhaU be charged, where 
one only^hath assets, 541, & ». what debts to be first satisfied, 541 >-^48, &. n. 
forfeiture for not burjing in woollen, funeral expcnces, overseer of the poor 
ilying, charges of probate or administration, 348, & n. debts due to the King 
on record, 548, n. 349. debts due tot the post office, 549. judgment, 549, 50, n. 
decree in equity, 551. recognizances and statutes, mortgages, 552. rent, 
bonds, and otlicr obligations, 555. simple contract, 554. in what ca-se debt 
shall be paid pari passu, 355. in what cases interest shall be allowed, 357. 
debts barred by the statute of limitation, 358. executor may file a bill to de¬ 
termine priority of payments, 559. debts to be pmd before legacies, 561. 
pleas of plane MbninistravU, and what amounts to an admission of assets; 
c$- ne unque executor, iv. 559,360, & n. 

Of the payment of legacies, and distribution of intestates* cfiects. Sec Legacy, 
Distt^ulion. 

Stamp duties chargeable on legacies, and the distributive shares of an intestate’s 
estate, iv. 479—485. and Sro Stamps, 

Account, executor’s oath to account, iv. 485. administrator’s bond to account, 
iMd. teforc whom the account shall be, 486. ordinary’s power to compel the 
executor or administrator, ibid, parties interested to have notice, 487. manner 
of passing the account, ibid, expences to be allowed, 488. money lost, ibid. 
discharge, 489. costs, ibid, whetner the adininistration liond shall be put in 
smt for debts not pa^ 489, 490, n. See Administration. 

Form ofan inventory, iv. 491. of a will of lands, 492. of ^ods, 492, 3. of lands 
and goods, 494. of a codicil, 497. of a nuncupative will, ibi^ 

Wittenagemot, what, i. 217. 
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Wood, tithe of, uL 47S. 

Women, carnaJly knowing a woman child under ten, iii. 276. taking a woman by 
force, idid. t^ing a woman having sQt»tance, idid. taking a woman under 
sixteen, 260. ravishment, 282. < 

Wood, tithe of, iii. 478. 

IPbo/, tithe of, Hi. 499. 

Woollen, burying in, i. 262. 

Woolston*s case for blasphemy, iii. 21 7. 

Writ of right of advowson, i. 30, & Hce 29, SO, ». 

JVriter*, in the religious bouses, their office, ii. S3i. 


Y 

« 

York, province of, custom of appointing guardians, iv. 112. of distribution of 
intestates* effects, 434. 452. border service here, 435, 6. 

Yorksftire, register of wills thcrun, iv. 259. 
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Notb. All references to titleSy arc to titles in this Index. 


Administrator, sce wms. 

A(Imissio7is of parties in one court as to matters cognizable in another, bind them, 
17. 338. H. 2. part}' opposing a will not put to prove his interest after admis¬ 
sion thereof made, iv. asi. n. 7. 

Adultery. (See Marriage^ xi. tit. Dh^orev.') 

Advowson. (See Appropriation^ Bcitcjtcc, Simonyy Union.") 

Appendant, what is, i. 6*, n. 1. 7, n. 3. disuppcnduncy of, 8, n. 1 . plcnarty of by 
stranger, 8, n. 3. releasing, 9, n. 5. coparcenary, joint tenancy, and partition, 
ibid, and 1-1, n. C. IS, n. 7, 8; 1C, n. 1. of a moiety of a church, 9 & d a. 
IS, n. 7. grants by (Iced of advowsons in gross, 11, n.-I. words of grant 
of advowson in gemerai, ibid, when passes by grant of piu'ccl of manor to 
which appendant, t^id. assignment after avoidance, 13, ». 8. king*s grant 
of, after avoidance, 13, n. 10. king’s grant of void turn by express words, 
13, n. 0. sale of^ during vacancy, tAw/. colleges may hold any number, 12, 
H. 10. grants of next avoidances or presentat ions, 1.7, n. 3. grant of by crown 
when presumed, 13, n. 3. in gross, will not puss under * tenement’ in a 
will, 14, n. 3. words of devise sufficient to [lass advowson tor life, in fee, 
&c., ibid, devises of, for particuliU’ purposes, and herein t»f resulting trusts, 
&c., 14, u. 5. joint-tenants of, 14, n. 6. 'I'enants in common of, 15, n. dis¬ 
turbance of patron in presenting, \5,n. coparcenary in advowson, 15, n. 7, 
8 . 16, n. 1. sale of mortgaged advowson, 19, n. Scnib. mortgagee of, cannot 
present, 19, n. 3. grant of advowson by crown where mortgagor made a si- 
moniacal presentation, 20 . mortgagor and mortgagee joining in presentation, 
23, n. advow.son in tenants by statute mcrcliant, 32. advowson m bankrupts, 
ibid, writs of advowson to be in C. P., 29, n. 5. writ of right of advowson, 
30, n. 6, 7. darrein presentment, ibid., n, a. where right of nomination is in 
one and of prescnftition in another, qnare impcdll lies, 31, n. 9. party pro* 
seating is to judj'c of qualification of nominee, ibid, tfuarr imjH'dil lies for a 
mixed ecclesiastical and temporal matter, ibid, usurjxjr’s prescutation on 
vacancy ousts the heir of him in remainder, i. 38, ti. 1. so if the usurpation 
is on an ecclesiastical person, ibid.y n. 3. plea of plenarty of six months and 
upwards under stranger’s presentation, good in equity, 39, it. 3., 7 A.c. 18. 
against displacing the interest of patrons by usurpation is not retrospective, 
43, n. 4. advowsons. See., and tithes taken from subjects by Long Parliament 
restored, 43. alleging title in ijuare impedit, 4.5, n. 5. pleading in, ibid. 

Advocate, stamp duty on admission, i. 2. oaths, 3. Roman Catholic, ibid. 

Hee Marriage. (TEfto niarry,4^c.) how arises, ii. 441, n. 1. marrying 
VOL. iv. o o 
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wife’s sister or iiusbanil’s brother, ii. 434, n. 8. 300, n. 4. such marriuge not 
voidfihle after the deatli of cither party, 500,«.4. and why, i. il» a, n. first 
cousins may marry, ii. 430. n. 3. so may all collaterals in the fourth degree, iWrf. 

A/ler eoUage, or pasture of fields which have piud tithe of com or hay, the same 
year, not tithablc, iii. 462, n. 9. and s. 477. n. g. 

AgCf what want of avoids marriage, ii. 434, n. 8. 434, a. n. 1. 300 a, and 501. 
ill. 880, N. 6 . 

Agistmcti/ Tithe, iii. 473—€77. always pecuniary, and unlike all otluir tithes, cannot 
hft sper ific, 476, n. 4. decree of, to vi<!ar, whore proved due in three out of five 
townships, iv. 504. Addenda, T^IIlcs. Young cattle and dry cows shall not pay, 
vrhci). iii. 474, «. 4. husbandry horses used occasionally in neighbouring parish 
are still exempt from, 474, n, 5. is payable for animals eating produce of the 
earth on the land, though not a year on it, in w'hat proportion, iii. 473. sheep 
brought into parish after shearing time, and sold or killed unshorn within the 
year, arc liable to, ibid. tt. 7. paying wool, tithe on, when exonerates and when 
not, ibid. n. 8, 9. sheep pay, though turnips arc cultivated to improve land for 
corn, 475. so if folded on land which has paid tithe of hay or corn, mid 
there fed on turnips or vetches, ibid, is due in one parish, though titite of iambs 
and wool is due in another, 47.5 «. how paid where the parish in which 
a common lies is not clearly known, or extends into ditferent parishes, ibid, 
of commons appendant or appurtenant to fiu’ms in other parishes or in gro^s, 
ibid, is for the value of the tenth of the herbage consumed, and not on the im¬ 
proved value of the animal, 475 a, n. h. 476, n. 5. cattle fed on oil cixke ,do 
not pay, 476, n. 5. cannot be calculated by the yearly rent of the land, sa large 
fine might Ikj taken, ibid, not due for after eatage, wlicrc llic lands have thsil 
same year paid tithe of hay, 477, g. 

AUcratkms, by pencil, in will, iv. 107. note. 

Annis: sm^i tithe, iii. 4D6 a. 

Answers, of defendants in criminal suits, i. 53, n. 7. service of dt>crec for, Aid. 

Apothecaries. See Physicians. 

Apparitor, mandamus lies to admit, i. 54, n. 8. 

Appeal. See AUftntals, Ikslegalvs, Review, Co7Hmission of. 

What, i. .58. none from England to the pope before 16 Sfepk., xbid., n. 9. time 
for, 59, ». 3. from the bishop or Ids cummissary to the archl>ishof>, ibid. 
from dean or commissary of archbishop in bis exempt jurisdiction to the 
court of arches, ibid, from bishop’s conanissaiy to the bishop, ibid, admissi - 
bility of articles when not debateuble on, ihUL Addeuiia this title, new mat¬ 
ter must be I)rought on, 62, n. 7. in the two provinces of Cancerbuty' ami 
York, what, 65, «. 2. courts ofj cannot enforce payment of costs incurred in 
inferior court, 63, «. 4. stamp on, 64. from peculiar of dean and chapter of 
Exeter, cites to court of iirches, ii. 125. by cxcomnmnication, 257, ».4. 259, 
n. 7. wager of law and trial by battle abolished, i. 57 n. 

Apples, small tithe, iii. 410. 496 a. shall not pay tithe if there is a modus for 
cider, 497, n. 6. but sec Cider. 

Appropi'ioHtm. Sec Improjiriation, Sinecure, Vicarage. Term how derived, i. 65. 
n. 5. distinction between * a/)propriation’ and * ia/proprmtion,’ Aid. what is an, 
Add. how made, ibid., and 66, n. could not be iissigned, ibid, to be held by 
laymen now, ns anciently by religious houses, ifAd. how lay rector may have 
cure of souls habitualitei’, 66, n. made with difibrent privilu(>;es in two forms, Aid. 
1st. Union of benefice admensavi pU'nosive utroque jttrd, is the root of appropri¬ 
ation without vicarage endowed; which is the origin of stipendiary or perpetual 
curacies, ibid- appropriator of small tithes bound to maintain a curate if no vicar¬ 
age endowed, 76', n. grantee or impropriator of su(^ benefice might perforin 
chureh offices, how, 66 n. [lerpctual plenarty of appropriations ad ■nieiua^}!, 
66 it, n. 2d. Grants in plena jure rum temporalihus, conve},'ed uo ri^t of 
patronage or cure of sotils, ibid. Semb. otherwise now, ibid. Adores fabula: in, 
Aid. by whom, ami how were made, Aid. is lawful inheritance in -laity, Aid. 
action for, ami ussiwanccs of, i3u^. whether can be made at this day, 66 
disappropriation, tbid. 

Appurfenances, import of this word in will, iv. 1'7. w. 5 
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Archbitluipt. Sec Bi*k<tp. 

Arckdeacony jiower olj to grant probate aiwl commit administration, as contmissary 
of bishop, iy. 2.5J. n. .T, 

Archet!, cause arising in rtioccsc of London may be brought in, why, iv. 15, u. 2 . 
Articies. See Deprivation. Church void by not reading, how, i' 105, w. title to 
confer by lapse on such vacancy, ibid. 

AttentaUy whnt, i. G4, n. 5. how rwoked, ibid. 

Angta^itaiiom. Sec b'ruUny hand 'l'a.r. 


H 


Banns. See A/arriogr, {Banns'). • 

Baptiamy by protcslant dissenting ministers, entitles to burial by church of England, 
i. 115, K. See Dissenters. 

Baptists. Baptist preacher when exempt from.serving all parish ofhees, although 
engaged in trade, ii. I92n. but sec 52 Geo..?. c.l55. s.9. 

BarbadoeSy will not attcstc<t according to stat. of frauds passes lands in. Erratay 
iv. 238, w. 7. 

Barley, first tithcable in cock, iii. 444. 482,». 5. custom to render eleventh instead 
of tenth cock, 462, n. 6. r^ngs of tenth cock of, 462, n. 7. 

Barrenness, as exempting lands from tithe, iii. 413, 414. and notes. 

Beans, semh. first tithable in cock or sheaf, iii. 463, n. 2. anciently garbed or 
bound in sheaves, 466, n. 8. when may he a small tithe, if cultivated out of 
gardens, 466 n. /. 

Bastard. Rule as to four seas exploded,!. IJ8, ». 7. and Addenda this title. 
access of husband presumed till contrary shown, sexual intercourse of 
husband and wife, when presumed and how rebutted. Addenda. Ic^timacy or 
bastardy of child of murrted woman living in udultcry.is a ((ucstion for thejury, 
i. 118. n. 7. non-access how proved, and general grounds of illegitimacy,!^. 
8 c 118, ». child begotten out of, but born in wedlock, is legitimated by the 
recognition of the husband, ibid, declaration by reputed wife that no marriage 
or an illegal marriage had taken place, ailmisstble after death of ru[>uted 
husband, in order to bastardize, ibid, hut she cannot so prove noH-acces.'t of 
husband, Aid. child of married woman may be proved bastard by other 
evidence than that of absolute non-access, Aui. after divorce a vinculo, issue 
are bastards, I I8 o, n. reason why spiritual court cannot anuitl marriage after 
death of parties, ibid, absence of husband lieyood sea above two years Itcforc 
birth of child proves bastardy, ibid. n. 8. general bsistjirdy may l>e trie<l per 
pais when not directly in issue, 128, ». 5- rule of nullinxfilius applies only to 
inheritance's, 1.31, n. S. a bastard is only entitled to the mother's name, when, 
Aid. administration of goods of, 1.31, ?*. 8. escheat of land of, ibid. SeuA. may 
take holy orders, Aid. surrender of copyhold to, ibitL ” natural affection” when 
not sufficient to raise an use to a bastard, tAw/. punishment of women having 
bsustards chargeable to parish, 132. filiation of bastards, 1.33. custody of 
legitimate or illegitimate children,tAid. n. i). murder of busttird, or concealment 
of its birth, 134. administering poison with intent to procure idiortion, 134,135. 
was within the marriage act, 26 Geo. 2. ii. 438, n. 1. is within the law which 
prohibits marriage among certain degrees of relationship, 450. proper name 
of, in banns Of marrihgc, ii. 437/. g, A. 458 a. what consent is necessary in 
order to marriage of bastard minor, 438. guardian to, appointed by chancery, 
458. when a child may choose his father, 451 a. n. rule that no man shall be 
bastardized after his death, holtls only in case of bastard eigne an<l mulier pmsnd, 
118 a,n. 501, n. 8. children begotten after voluntary separation, arc presumed 
legitimate till non-access is shewn, 507 a. n. 5. Alilvr ii bf^tten after divorce 
a mensa et loro, till acccM is proved, ibid, gifts by will to, and how may take 
bequests, iv. 131, n.g. bequest to child with which unmarried woman is 
enceinte, 166, n. administration of the goods of intestate bastard, petty ofiiccr, 
seaman, or marine, 205 o. of intestate Imstard in general, iv. 285 & n. 8. 

Bees, onl}- tithable by rustoiu. iii, 41.3. 

f) O 2 
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Ben^ice: - - ' 

I. what b, i. 136, n. what benefice is presentative, 1S7, b-S. who 
may present. Hid. n. S. must be to a void benefice, i. 187 a. n. 4. what is a 
full benefice, ibid, by the King in prejudice of another’s right, M 2 , n. 9. by 
.chancellor to living of 20 /. value in King’s books, 144, n. 1. by common 
p^wn ought to be within six calendar montlis after avoidance, when, 147, 
«. 2. six months do not commence till after express notice of avoidance 
given to patron, when, 148. n. 5. who can give such notice, ibid, avoidance 
for not. reading the ’i'liirty-nine Articles, tdu/. stamp duty on, 149. by the King, 
how made, 149, n, 4. subject presenting must shew how the church became 
void, as by death, &c. 150, n. 6. the King may present generally, without 
stating by what title, ibid, revoking presentation, 151, n. 9. patron of former 
bene&e may preseiU on institution to second benefice, but bishop cannot 
collate without notice, 170, n. 9. 

II. Examination: objection to clerk for immorality may be tried by a jury, i. 
155, n. 5. 

III. Heftual: grounds to refuse o presentee, i. 156, n. G. notice of, how and 
when given to the patron, 157, n, 7. remedy of clerk for wrongful refusal, 
162, n. 

IV. Admuntm, i. 165. 

V. iTutitviwn or Collation. See CoUaiion. Introduced when, i. 165. n, 8. 
patron of former benefice may present on institution to second benefice, 170. 
n. 9. church when full by institution, 171, n. lo. 

VI. Induction: clerk is not incumbent, nor can sue for tithes before, L 172, n.l. 
stamp duty on mandate for, 172, 173. mandate of guardian of spiritualties 
for, 172, n. 4. archdeacon refusing induction, how sued, J 73, n. 5. revoking 
or prohibiting execution of mandate for, ibid, parson may bring action for 
trespass to glebe after induction, before taking actual possession, 176, n. 6. 
reauing Thirty-nine Articles in two months after actual possession of bene¬ 
fice, and deprivation for not so doing, 177,«. 7. stipendiary priest provided by 
lessee of benefice with cure under a deanery, must read the articles, 178, n. 8. 
party deprived for not giving his assent in two months may be presentedde novo, 
1 80, n. 9. exercise of function after the two months is a new nomination, 
when, ibid. 

Bene^t o/Clergy pr&yingy by clerk in orders, i. 190, ». i. sentence of death can 
never be passea on clerk in orders for any number of clergyable offences, 
distinction as to, between laymen who can read, and clerks really in orders, 
192, n. 2 . clerks in orders cannot now be burnt in the hand, ibid, imprisonmeni 
uf, with hard labour, ibid, of peers and peeresses in clergyable felonies, ibid, on 
conviction of offences committed on seas which woubl be cleig 3 'able on land, 
by 1 Geo. 4. c. 90. 192, n. n. in cutting and maiming on high seas, ibid, 

Bermuda, will not attested according to the statute of frauds passes lands in. Errata, 
iv, 238, n, 7. 

Bigamy. See Polygamy. 

BiMhow: bishopric in Ireland is donative by letters patent, i. 202, »• 5. title of 
Bishop of Ireland here, ibid. King cannot present to donative, of which the 
incumbent is made a bishop, 212 , ». 7. votes of, in the house of lords, where 
superior in number to lords temporal present, 21 6 ,«. 8. residences of, in London, 
when extra diocesan, 219, n. 9. ii. 158, n. 2. precedence of bishop being privy 
councillor, n. l. guardianship of spiritualties in archbishopric off'anterbu^, 
225, n. 5. prerogative ofKiiig on ueathufbishop> 226 ,n. 6 . custody of temjx>raities 
of in time of vacation vests in the King, 226, ». 7. seizing temporaltics in manue 
regis for enormous offence ofi 227, n. 8. jurisdiction of archbishops over their 
provincial bishops, peculiars, 230, n. 9. options, 239, n. 3. after consecration 
vacate cures at common law, iii. 96, «. 2. bishops suffragan may hold two 
benefices with cure,ia. 100 , n. 5. licensing and suspaiding ministers, iii. 26B. 
n. 5. costs of mandamus against, ii. .95. ft. 5. 61^ n. z. power of bishop es visitor 
in case of vauaut prebend, 03, n. 5. nothing ia SSGeo.S. c.I55. affects the 
jurisdiction of arebbishops or biebops, 206. archdeacon's power to grant probate 
..or adnuicistration os commisactfy of £3l» a 3^ 
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Blasphemy. See Swearing: acts gainst ia Scotland repealed, ii. 206, n. 7. uL 916. 
common law punisfatnent for, remains as before 9 & 10 W. 3. e. ss. & SSGeo. S. 
e. 160. were passed, ii. 184, n. 4. S 06 , n. ?. Hi. 216, ». 4. and The King t. Wad- 
dington^ in Addenda tit. Dissenters. 

Band. Delivery of mortgage bond as donatio tnortis causAf iv. ] 11. n. 6. whether 
a bond admits of locality ; semb. not, ibid, bequest of goods and chattels in 
a particular place’* does not pass bonds which happen to be there at testator’s 
death, ibid, passes by bequest of** all testator’s goods,” ibid. 

Briffy HahiHty of representatives of deceased undertakers, i. 252, «, 4 . 

BvUy what is, i. 255, n. 6. 

Burial, no fee due for, of common right, i. 256, n. fee for, due by custom when, 
269, n. fees for, settled by the ordinary, when, 268, n. 6. where licence is 
necessary for, person giving it may stand on his own price, 256, n. prescrip¬ 
tion for separate burial within the church, aisle, or choir, 257, n. 8. custom of 
burying in churchyard as near relations as possible is bod, ibid, custom about 
London as to fee for burial, 257, n. 9. burial the usual character of a parochial 
church, 257, n. a. information agjiinst parson for neglecting burial of parishio¬ 
ners, ibid. n. b. baptism by dissenting minister entitles to Christian burial in 
churchyard, 264, n. 4. 116, ». 258 b. fees on burial of strangers in church-yard, 
258, n. 2. arresting dead body for debt, 259, u. of thieves, traitors, murderers, 
&c., 26’, n. 1. fees for burying in unusual modes, as iron coffins, 262, & n. 2 . 
267, ft. 6. {lets for burying in woollen repeated, 262. burial of dead bodies cost 
ashore from the sea, 262—264. who may not be buried in churchyard, 266, 
n. 5. bodies of felo desc not to be buried in public highways, &c. but privately 
in the churchyard, and when, 267. cxpcnccs of, what are allowed, to executors, 
271, iu 8. to husband, for wife’s funeral, Kddcndn this title. As to popish burial, 
see Popery, executor, when may bury, iv. 240, n. 6. 

C 


Cabbage, is a small tithe, iii. 496 a. 

Calves, delivery of tithe calf cannot be determinable at will of owner, iii. 498, 
n. 7. tithe of, in what parish to be paid. Hi. 502, n. 9. 

Canon. See Deans and Chapters. 

Carraway seed, small tithe, iii. 496, & n. 8. 

Carrots, small tithe, iii. 496, a. 

Cnrroi-seed, deduction from small tithe of, for nibbing out, Hi, 496, n. and n. 9. 

Cathedral, cannot be conveyed without the bishop, 1. 276, n. lo. creating by 
king, ibid. 

Cessavit, H. 299, n.3. 

Cession.' patron when to present to first living to avoid lapse, i. 107, n. 5. 

Chapel: repair of private chapel, i. 298, n. 5. having parochial rights as clerk, 
wardens, burial, &c., is perpetual curacy, and not removable at pleasure, 
.700, n. 6. chapels of case are merely ad libitum, Und. new churches when 
chapels of ease, 505, n. rates for repairing, .505, «. 7. no rate for rciwAursing 
churchwardens, monies Imd out in pursuit of order of vestry, ibid. .758, «. 6, 
378,». 8, 414, n. X. (and see 8 Taunt. 201 .) right to nominate to chapel of 
ease h in incumbent of mother church, 506, n. 9. but semb. not in a lay rector 
not having cure of souls, ibid, chapel of case has no parochial rights, ii. 55, a. n. 

Chaplain, bill, and not i/iformadon lies by, to establish his right, ii. 61, n. z. 

Chapter. See Dean and Chapter. 

Chapter Clerk of cathedral or collegiate church acting only as registrar exempted 
from 41 G. 3. U. K. C.79, iii. 2., n. 1. 

Charitahle uses : 

Devise to corporation for, valid under 45 E/. c. 4., i. .708, n. 1. efiect of act, 
ibid, decree of comralsdoners under 45 El. how reviewed, 508, a, n. ^tdne- 
tion as to decree between charities of royal and private foundation, and 
where there is a cbOTter,509, n. equity has jurisdiction under 53 G. 3. c. 101. 
over all charities, for the purpose of administering the funds, ibid, legacy to 
some public charity is sufficiently certain, t6td. what makes a charity public. 
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Charilabie Vsvs-^mUinucd, 

ibid. kin^« prerogative when the use declarcU is contrary to policy of the 
law, as ror reading Jewish law, &c.| i6id. equity will not extend visitetonn! 
powers, 311, n. l^al estate bdng in visitors is no objection to them; 
hUier^ if they have nianageinunt of the revenues, Und. equity interferes in the 
last case if abuses are not remedied, ihid. substantial deviation from purpose 
of institution is o subject of visitatorial jurisiliction, management of the 
funds for relief of ** widows and orphans of clergy,** (35fA3. c. ill) 
317. registering and securing chnritahle donations, (52 c. 102.) 517 a. 

to 317 c. commissioners to inquire concerning charides, (58 6.3. c. 01., 
59 G.Z. c. 81. and c. 91.) 317 c. to 317 g. 

•Sir Samuel RomiU^'vi act to provide summary remedy in cases of abuses of 
trusts created for charitable purposes, (526.3. c.lOl.) 3l7g. who may be 
petitioners under this act, tW., «. 2. petition how siguetl, .3l7g. act only 
extends to breach of trust by the trustees themselves, as between them and 
the objects of the charity only, and 317. h. nor will the court relieve 
on a petition for mixed fraud by the trustees and'third persons, .317 h. 
tenant in possession of a charity estate, though at a low rent, how fur pro* 
tected, ibid. Qu. If a petition seeking a variation of the lease is within the act, 
ibid, petition praying account of the effects of a deceased trustee is not, ibid. 
proceeding for the sanic objects by information, and petition under this act, 
checked, ilrid. orders subsequent to the petition may be made by the court 
on motion, ibid, trustees not appearing, ibid, constructive trusts arc not 
within the act, ibid, conveyance to new trustees made in one instance of 
breach of tri.ist, d}ui. master to whom petition is rcfejrcil may proceed on 
evidence by affidavits,!^. 

Additional facilities to courts of equity regarding the management of charity 
property, l &■ 2 6. 4. c. 92., .317 A and i. Exchanging lantls subjected to 
charity trusts, 317 1 . 

ChcesCt (See Alilby) not dc Jure, tithable, but only by custom, iii. 443, n. H. 

443 a. «. 7. is a mixt tithe, 408. custom to pay in lieu of tithe milk, .514, 

and n. 4. 

Cherriesy small tithe, iii. 496'a. growing wild in fences, thhahlc, 497, n. 6. 

Chexter, Wshopric of, severed from the province of Canterbury and allotted to 

York, i. 195, n. 5. 

City of within, is not within the proviso, in 4 fV. v. 2 . s.S. as to distribution 
why, 456, 456 a, & 457, «. 6. 

CbUdren, import of the word in a will, iv. 148, n. 1. liastord children, when take 
■ as, iv. 131, n. g. See JRastards. 

Chrixmcy mandamus to bish^ to give, i. 320, n. z. 

CkrUtitviHy, part of law of England, iii. 215, n. 3. 

CAriiiian name. See Nanic. 

Chutdtes. See Public Worship : 

Parish churches, i. 67, n. marriage on site of old church, 323. ». u. fairs, &c’., 
in churchyards, 340, n..5. going to church, ii. 168, n..3. 

Chaned: lay impropriator cannot grant part of chancel, .342, n. 6., and 
363, n. 1. |K>wer of placing and displacing in chancel and body of chimcb, 
in whom, 342, n. 6. 

Churchyard : indictment for not rep^ng fence of churchyard, 346, 7 t. 7. 

Repairs: spiritual court has cognizance of neglect repair of the church, 
churchyard, &c., 351, «. l)., may compel payment of rate for repmring, 
356, n. 4. what parishioner shall be charged to repair of church, zsi, n. 9. 
ch!q>cl of ease when deemed coeval with church, 35.3, m. 2. majority in 
vestry binds the rest to repair, find bells, Ac.. 358, n. 6. rate by church' 
wardens only, or to reimbuy'se tl^m not good, ilnd. 378, n, 8, 414, n. x. 

Church Scaf: building ^lery in church, 358, n. 8., 560, n. 2 . parishioners* 
right to seat m church, 358, n. 7. putting different families into the same pew, 
v6irf., n. 8. prescriptive and possessory title to pew, how divcstoil, ibid. 
distribiitton of !>eats tests with the ordinary undt.-i* whom the churchwanlcus 
act, Hud not with the incumbent, iMn. juri'<l(ctk>n of ordinary as to 
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C/turchct — ciiniinucd. 

dii^xHal of pew. how. divested by immemorial repair, as well as long 
posaessioQ thereof. 3£d. n. 9. and 362. n. o. e6ect of long occupancy of pew 
without repairs. 359. n. 9. evidence of repwin^ pew. to support claim 
thereto, 362. n. o. churchwardens cannot dispose of seats oiclusivc of the ordi¬ 
nary. exc«it by prescription. 359?o. v, 1. churchwardens bound to repair with 
consent of vestry. Hid. n. 2 . ordinary cannot grout seat to one nnd his heirs. 
360. n. 4. or faintly, ibid, pews how annexed to nnd transferred with houses. 
360, n. 5. proper Ibriii of grant c»f pew by faculty, ibid. |>cws a|jp»irtenant to 
houses cannot be let to non-resident persons, ibid, action ot law for 
disturbance to pew, when lies, 362, n. o. what is sufficient averment of 
annexing o pew to a house, ibid, bill will not lie to be quieted in possession 
of pew, ibid, breaking open church door witli intent to erect pews in chancel, 
how punished, 305, n. 3. right to scats where triable. 366, n. 4. no per¬ 
manent property in pews. ibid. 

(ioodt and Omawenls of the Church: erecting monuments, &c. in a church 
illegal, if without what consent, 373, n. 5. flot grave stone in a churchyard 
as necessary for protection of the grave, ibid, repairing momunents, ibid. 
action for defacing monuments, ibid, and n. 6. church oi'nauHmts, sis 
organ, &c. 3 74, «. /. 

I’hurrh Rate: rate for repair of churdi, &c. made by churchwardens only, 
is not sufficient, i. 358, w. 6. wliat notice of holding vestry for jnaking 
a rate is good. 378, n. 7. rate to reimburse churchwardens sums laid out by 
them by order of vestry is bad, 358. ». 6. 378, 8. 414, w.j:., and see 

8 Taunt. 201 . spiritual court may compel rate for repairing chui’ch, t/W. 
nn«l 356, n. 4. 386, a. 10. Adtlcndn this title: but enunot compel rate to re- 
iinhurse, 378,». 8. •.ustomotlevying in certain proportions must be followed, 
383, «. 9. repairs of church of united parishes, i. .'Jfie, it. x. .summary remedy 
by ilislrcss after application to two justices, where church rates not 
exet'eding ^lO are withheld. 53 Cr. .7. c. 127. r. 7., 54 (i. 3. c. 68. *% 7., 
54 G.3. c. 170. r, 7., 386. 387, 387 rf. but the justices have no power where 
the amount exceeds ^10. or question is made ns to the rate in the eeclo- 
siastical court, 387 a. what is sufficient notice of disputing the rate so as to 
make cesser of the proceedings belbrc justices, ibid, wrongful execution of 
distress warrant under 55 G. c. 127, s. 7., ibid, justices may oblige quukers 
to pay, ii‘ not exceeding .^50, ibid., and iii. 547, n. 1. 

CliHrctics not to he jtrufaned: niid herein of brauTiug, &c. 

Bmiuling is punishable cither by statute or canon law, i. 390, «. .“5. what evidence 
of the charge under I. of 5 8c 6 Ed. 6. c.'i. is necessary, and 

390 a, w. 4. keeping order at vestry meetings, ibid, and sec Vestry, eccle¬ 
siastical punishments of brawling, ibid, articles lor brawling are a criminal 
proceeding, and a misnomer of the judge therein is hital, ibid, trans¬ 
mitting conviction for, w'hcn nceossary, in order to excomniunicatiou 
under «. 3., 391,«. 6, 7. plea of excommunication of plaintUf under s. 3, how 
must show excommunication, ibid, self-defence in a churchyard, 393, u. 8. 

Biii/ditig Churches Chajtels by itrivaic persons, 43 G. 3. c. 108 . 51 G. 3. c. 1) 3. 
52 G.3. c. ICl. AT. 27. 53 G. ‘3. c. 45. s. 33. 56 G.3. c. 141., i, 396 to 396 r. 

Building nnd promoting the building of additional churches in populous parishes 
by parliamentary grant of .t-'l, 000 , 000 , 58 G. 3. c. 45. 59 G, 3. c. 1.54. 5 <r. 4. 
c. 72., i. 39bc. to ^96pp. 

[The arrangement of these acts being alphabetical in the text, the heads are 
not here repeated.} 

Churchvoardeiu ; may chastise hoys playing in church or churchyard, iu. 260 . 
should repress indecent interruptions of the service by others, iii, 260 , n. V. 
and must act, if the preacher himself should (uct in any grossly offensive 
manoer, ibid, shall not be reimbursed monies laid out while in office under 
order of vestry, i. 307, n. 7.. as e.g. in repairs of .the church, t5id.; mid see 
358, K. 6. 378, n. 8. 414, n.x. (und 8 Taunt. 201) Addenda this title, powers 
of, regarding pews, monumenti*, repairs, rates, Ac., Sec Churcluis. what they 
are aivl I heir oriiiinnl iluties, i. .598, n. l. 405. pi. ‘k 408, 409j n. 1. person pri- 
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CkuTcl^t *— coniirmei. 

viUi^ed from bwg is not to be sworn, 399, i>. 2. assignee of Tybnm ticket not 
privileged ^om being, 56 G. 3, c. 70. s. 2., t. 400. Roman CsthoUc appointed, 
may exercise the office by deputy, ibid, priest of Catholic congregation, when 
exempt from being chosen, ibid, alien is disqualified for, ibid. n. 3. non¬ 
resident partner is liable to serve as, in the parish where his bouse of 
business stand.s, ibid., n. 4, S. what persons must he rejected by the ordinary 
if returned by the parish, ibid.^ n. 6. curate may nominate one churchwarden, 
when, 401, fl. 7. may by custom be chosen by parishioners .or select vestry 
without the parson, ibid. n. 8. regular method is, that churchwardens should 
return two persons to succeed them, ibid, effect of demanding a poll at 
election of, in vestry, ibid. 40.1, «. A. where two sets arc sworn in, the right 
is to be settled in an action, 401, 7i.g. 405, n. 1. mandamus to call a vestry 
to elect, refused, ibid, order of bishoj), &c., that a select vestry shall choose, 
docs not exclude other parishioners present in vestry, ibid, n, h. when duly 
elected, may be directed by spiritual court oath of office, 404, ». 1. a. 

no fee for swearing them or taking theii' presentments, ihid. n. 2. cannot lease 
lands given to fcofecs for use of parishioners, 408, n. 5. Addenda, tbU title, nor 
maiutaiu action for taking the profits thcrcofj ibid, may, as a corporation, take 
goods given to a paiish or cluuch, 409, n.415, «.9. action, &c., by, for 
stealing or injury to goods of parish, monuments, &c., 4l.'5, n. 9. disposal by, 
of the goods of the parish, 408, «. 6., and 409 , u. 1. how sued or removed 
for neglect of duty, 409, n./. shall levy 12d. for not going to clmrch, 
may take off hat worn in church during divine service, ibid. Ciinnot interfere 
in divine service, i. 409, n. 1. may lofusc to admit strange preachers till their 
letters of orders are produced, ibid, cannot prohibit chanting psalms, ibid. 
to complain to the ordinary if irregularity introduced in service, d)id. popu> 
Intioii accounts to be preserved by, 412, n, cannot supply necessaries to the 
workbousc poor, thnngli at the fair market prices, ilnd. protection of, by 
Jaw, in execution of office, 415, n. 1. ccclcsiastic;U court may compel to 
deliver in their accounts, but cannot proceed to examine the different 
articles, iii. 227, n. 8. are not ecclesiastical persons, so as to prescribe in 
non decivwvdo, iii. 4.1.';, n. 1. 

CtdeTy tithe of, bad, 8 i*ri. R. 84. 

Cistercians, l^e Tithes, IH. 

(MatUnt, served by fixing on church door on Sunday, i. 418, n. I. irregular, when 
subjects dcfeiiuant to the jurisdiction, 422, «. 2. 424, n. 5. misdescription in, of 
parish, judge, &c., when cured and when fatal, *Aid. to appear on day fixed, 
and receive articles, effect of, ibid, stamp-duty on, 429, n. 4. 

C/eri and C/ergy. See PiiDilcges and Restraints of tfte Clergy. Origin of the 
name. iii. 195, n. 4. degrees of their spiritual functions, what, ii. 84, n. 6. 

Clover cut by instrument and used green is great tithe ; aider, if severed by mouth 
of animal, iii. 463. n. 1. second crop of, titliablc if mown, 470, n. 1. cut and 
used gi'cen by cattle used in husbandry, when not tithable, 471 a, & notes, when 
included in prescription to pay so much in lieu of all small tithes, 494, n. 1. 

Clox'vr seed, small tithe, iii. 410. 49Cfl. and see 470, 471. 

Codicil, what is, iv. 109, n, 8- & n. referring to the first of two wills by date, ns 
the last will cancels the intermediate will, 109, note n. effect of, in republishiDg 
will, and )>assing after acquired lands, 76 n. 109, 109 a. & n. 5 . what document 
may be Itehl to be, and whut not, 109 a, how revoked, ibid. 

Coleseed, small tithe, iii. 410. 

Collation by stranger to Uilvowson appendant, i. 8, n. 2. stamp duty on, L 169. 
bishop cannot collate by lapse without notice, 170, n. 9. what is equivalent to 
^notice, ilnd. 

CoUeges. Visitors of colleges of ro}^!! or private foundation, i. 439 a. time of, and 
- feo'for visitation, ibid, a member of univerrity of Cambridge banished the uni¬ 
versity for publication tjierein against the cst^iidied religion, 460, n. question 
of ** visitor or not ^iioad the subject matter,** ilccideu on mandamus, ibid. 
mandamus does not he to remove a fellow^ ibtd. service in chapels of, may be 
in Greek, Latin, or Hebrew, 495,«« 2 . stamp duties on matriculation, degrees 
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&c. 495. rights of, to copies of every book published, ihid. & n. S, beh^ con« 
verswt in, how for dispenses with non-resideece, SOS. Lambeth d^ree, 505, 
n. 4. redemption of land-tax on college livings, 514. how far exempt from sta- 
' tute of charitable uses, S-iS^ n. S. 

Colti, tithe o^ in what jiarish to be paid, iii. 502. n. 9. 

Commendamy bishop mav hold benefice in, for what time, ii. 2. n. a. 

Commoruy ti^es on enclosed, iii. 471, 4.71 a. 458—4-12. increasing vahie of tithes 
is always allowed for in every private bill for enclosing, iii. 441, & n. 7. ngist- 
ment tithe for. feed of sheep is cine in one parish, though tithe of wool and 
lamlis is due in another, 475 ct. agistment tithe to whom pmd, when the parish 
in which the common is, is not clearly known, ibid. & 477, n.^. when tlie com¬ 
mon extends into diiforent parishes, 475 a. tithes of ooinmons appendant or 
appurtenant to farms in other parislies, or of commons in gross, ibid. n. 1 . 2 . 

Compelling^ celebration of mat'riage in facie eedesia:. See Marriase. {Of 
Marriage Contracts ; and Trial of Marriage.') 

Composition in lieu of tithes. fSee Tithes. {Of Moduscs.) 

Confrontatiorty decree for, to prove identity of husband and first wife, on suit of 
nullity for former marriage, ii. n. 8. 

Comes. See Rabbits. 

Conjugal RighlSy restitution of. See Marriage. {Trial tf JI/cirricT^f*.) 

Consangv.hiihj. Sec Alarnage. {Who may marTy, tSv.) il. ■4,74, n. 8. 500, »/.. 4. 

Coiuent. Slc Marriage. (!. Who may marry, t’rc.) Coiihcnsus non concuhilUH 
facit nnpfia.s, 454 a. n. 9. want o^', hy parents and guardtans for marriage of 
minor, ii. 454, ». H. 4.17 — 457 b. what is deemed its edect, and when presumed, 
457 r,f. of the mother, 457, 455, n. 7. 

CuTisultatum granted icilhout action brought, 15, «. 2 . 

Consummation of marriage, when presumed and wlicn not. See Marriage. {Of 
Marriage Contracts.) 

Conventicles. See Jiissenters. Seditious Conventicle Act, 22 Car.'t.c. 1 . repealed 
ii. 172. 

Copyhold, disposition of by will, good without surrender to use of will, iv. 65. 
* when passes under general words in will, 65 a,n. 1, 2. acquired after will made 
does not piiss by that will, th.ough surrendered to use of the will, 75, ti. 7. 77, n. 5. 
nse.s of, may lie declared by any writing of which probate will be granted, 
77, & n. 5. 

Corn in general. See JJarley, Oats, Wheat, ^r. Custom of tithing when growing 
by lands or ridges ; semb. had, iii. 46 1 , 46 1 a, 

Com Rents, ii. 5<)2, u. 5. in lieu of tithe, iii. 451, 4-51 a. 

Courts, ecclesiastical, la}-iiicn may hold olBccs in, why, ii. 42, «. 4 bishop may offi¬ 
ciate in person as judge in, ibid, jurisdiction of superior over inferior, 49. have 
no jurisdiction over trusts. Addenda this iillc. custom cannot be tried in, 50, n. k, 
effect of sentences of, in cases of inarriuge, when pleaded or ofteved in evidence 
in courts tentjKiral, 50, n. S. See Sentence, cannot inquire directly into a felony, 
50, n. m, criminal fact may be pleaded as a necessary part of evidence in a civil 
suit, ibid. 

Criminal Conversation, verdict with ilainngcs in action of, necessary to obtaining act 
of parliament for marrjdug again: exceptions, ii. 502, «. 1. 

Cucumbers, small tithe, iii. 496 a. 

Curate and Curacy. See Ztecturcr, Reader. . 

Several acts relating to, repealed, u. 67 d. iii. 508. 

Stipcndiiu*y or perpetual where no endowed vicarage, origin of, i. 66 n. how 
apppopnator may be obliged to appoint, i. 76,». iii. 55. n. though provided for 
by the church, is not an incumbent, iii. 284, n. l. nor is an augmented curacy a 
parsonage or vicarage, ii. 292, n. 4. but it is a perpetual cure, ibid, is thus 
within 57 Geo. 5. c. 99. residence ^t, iii. 508, 508 a. curate has in general no 
title to tithes; exceptiosis, ii. .74 a & 55, notes p Sc r. is not incorporate, 55, 
n.r. but curate of augmented curacy is, ii. 292, n. 4. perpetual curacy has 
parochial i^hts and its curate has small tithes and suiplice i^es, it. 55 a, n. 
chapels of ease have no such rights, ibid, curate shall not serve more than 
two churches or cbai>e1s in one day, exception, 67. bill and not inlbrumtion 
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Curate and Curacy — wtUinued, 

lies -by* to establish rights; exception, gtact of rectory passes perpe¬ 

tual curacy belonging thereto, 5A a, n. r. curates rcmovcablc at pleasure, how, 
and exceptions, 54, uotes p, r. 61 n 64. 72, w. 2. 74 a. c'annot theretbre pre¬ 
scribe for pension payable by prescription, but must resort to quantum mervity 
6l,n.z. lyuh. 55 a,n. right of election to convey, in whom, 58. 61. n.z. 

Licenting and appointing Curates by Bishops. Curate may be appointed and 
licensee! by bislioj) to serve church in default of the incumbent to provide for 
performance of the duties, when, ii. 58 a. bishop’s licence shall specify wliethcr 
the curate is to reside within the parish or place or not, ibid, bishop may re¬ 
quire incumbent to nominate a curate for his licence to perform, or assist in 
performing the duties inadequately performed, if incumbent neglects to 
C(Mnply with requisition tor three months after made, bishop may appoint 
curate with what stipei^d, 58 h. appeal to archbishop from such appointment 
of bishop, ibid, exception, ii. 61, n.z. mandamus to bishop to license curate, 
how must state, his election and duty of bishop thereon, ibid, bishop may 
license curate noininatcil by nou-rcsiuent incumbent to serve for him, on 
what statement by latter, 64. bishop may license curate actually employed 
by incumbent, though not nominated by liim, ibid.y & 67 d. may revoke 
license', granted to curates in his diocese, 64. may remove curates for reason¬ 
able ciiuse, subject to appeal to archbishop, ibid, copies of licenses and revo¬ 
cations thereof shall be entered in the registry of the diocese, tAid. may be 
inspected on paying Ss. fee, ibid, shall be transmitted to church or chapel 
wardens, to be <lcposited in parish chest, within what tiute, ibid, registrar 
refusing, &c. to umke sucli entry, or transmit copy, forfeits 5l. ibid. lO#. feo lo 
r^istrar for every copy so transmitted, ibid, stamp duty on licenses abo- 
lislied, 6? d. 

Salaries of CurateSy shall be aj/pointed by bishop, subject to 57 Geo. S. c. DO. ii. 
67 a. evidence of amount of, ibid. bisho})s may siimmurily dcternunc diftcr- 
CDces respecting, dnd. amount of, where non-resident incumbents were insti¬ 
tuted before 20 July, 181.T, ilnd. where they were instituted ajtvr that day, 
67^. shedi be higher in proportion to value and population of benciices, and * 
enumcratioQ of, ibid, annual value of benefices, how estimated in order to 
settle, ibid, may he whole value of hcueGcc, if latter docs not exceed the rates 
fixed, ibid, amount of, where benefice exceeds 400/. per annum, diid. sniuilcr, 
allowed to curates, under circumstances of incumbent’s age, sickness, &e., ibid. 
Hcciise to curate, under such circumstances, wiiat to specify, ^t. special rea¬ 
sons for granting such license, how entered, and by wliat leave inspected, 
of curate engaged to serve interchangeably at diif^ent places belonging to 
the same incumbent, 67 e. where a curate is employed for the whole year on 
each or any of such benefices, ibid, of incural>cnt of benefice allowed to serve 
adjoining parish or parisihcs as curate, i/'/d. eoiicracts for, conti'nry to this act, 
void, ibid, full amount of salary mentioned in license may be recovered, 
though less has been accepted and paid, tdtd., and see 67, n. 9. payment of, 
how enforcetl, with treble costs, 67c. within what time after leaving curacy, 
or death of curate, such'payment shall be cufbrced, where it amounts 
to whole value of bcncficc, shall be liable to what outgoings or diminution, 
67 d. what ileductions from, may be allowed by bishop for repairs, ibid. 

Residence of Curates to be within the parish, if of a certain population and 
value, ii. 74. House of residence may be allotted by bishop to licensed curate, 
when, ibid, delivering possession of to curate may be enforced by sequestra¬ 
tion, when, ibid, taxes of, when paid by curate, ibid, bishop sludl give curate 
three mouths* notice to quit possession of, ibid, exception where curate holds 
os chaplain, and not under a rector, &c.. Addenda this title, curate shall give 
up accordingly, on what penalty, ibid, incurnbent shall not dispos&e^ curate 
otj without order of bishop, and three months* notice, U>id. curate shall quit 
in three months after any appointment lo the benefice, on its becoming vacant, 
on whaf fiotioc, ibid, •urate shall not quit benefice to which he is so licensed, 
lUl after three months* notice to inciuiibeiit unci bishop, except by leave of 
bishop, penalty. 74 a. 
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Curalor ad iitein of minor charged with cruelty, how appointed, 582 d, n. 

Cure of souls. See Appropriatiout Curate^ Picarage. Lay rector cannot have, 
ii. 55 b. n, 4. 

Currants, small tithe, iii. 496 a. 

Custom. See Prescription Tithes. Moduses.) Mere statement in spiritual 

court of a custom or prescription is no ground for a prohibition till it U tic- 
nied, and proceeded to be tried there, iii. 227, n. B. usage alone docs not cbtnb- 
lisb, reasonableness is material, 500, n. 4. 

Customarp Payment in lieu of tithc?s need not bo ininiciuoriul, iii. 457, 8s n. 8. 
See AZ5, n, 1. 


D 

/^'flcort joined with “ rcailer,” lii. 28 1 . 

Dean and Chapter: 

Dean, when only instituted, ii. 82, n. 4. is not tjuil dean a great mati so as to bi- 
exempt from tithes in London, 84, n. G. dignity of, ibid, sub-deuii, Jiow 
appointed, 86, n. 7. residence of dean on his dranerj’, prel>cnd, or canonry, 
iii. .*>08 A — 308 c. of cathedral or collegiate church is lor life, ii. 86, a. 8. 
ha« not freehold in living prebend, &c. belonging to his deanery, till instal¬ 
ment, ib'ul. nmy stirrender deanery to King, ibid. i.s a corporation, thui. 

Canon or Prehendarp. Prebend, W'hut is, ii. 88, j». 1. prebenthiry continues such, 
though he alienes his whole possession, ibid. & 87, n. <). is a corporation by 
iiimscir, 87, a. ‘). & 88, «. v. canon, what is, 8«, n. 2. no to bishop in case 
of eanonry, ibid., &. 9.7, n. 5. niaiuhumis to admH to a cammry or preliniid, 
when lies anil w ben not, 89, ?i. ^?/. to restore to a prebend, prebend of 
Hhiploii, ii. 90, n. residence oti iii. 508 .TOg c. whether bishop as visitor 
mny, 7 )ro tcnqiorc, api>oint to vacant prebend, ii. 93, n. 5. dividing intermedi¬ 
ate profits of vacant prebend among the other prelxsnduries, ibid, admission of 
plaintiff as canon into plenum jus, relates back to the time when his title to 
the promts accrued, 94, n. 6. 

Dean ami Chapter ax a liodp Aggregaic. Leases by. Set^ Iteascs. Every 
archbishop and bishop has a dcun and chapter, or a chapter, ii. 86, n. ft. 
office, to assist bishop in what, ibid, are a corporation, ibid, so if without 
the chapter, but not without the dean, 94, n. 7. a spiritual body, ii. 86, n. 8. 
member of, is a corporation, ibid. 88, n. v. validity of statute of dean and 
chapter ofKxeter, as to first >car*s profit of canonry, 94,». G. alienation to the 
chapter, vacant deanery, bad, 94,». 7. appeal from peculiar of dean and 
chapter of Exeter cites to court of arches, 125. 

Deer, tithcabJe by custom only, iii. 413. See Park. 

Defamation. Suit in ecclesiastical court for calling a man “knave” prohibited, 
li. 128, n. 0 . suit lies there and not at law, for dialing woman with whoredom, 
129, n. 1. 130, n. t. pimping also punishable there, 129, n. 1. charging woman 
with incontinence in London is actionable, and why, 134, n. 3. so connn. semb. 
in Southwark and Bristol, ibid, what is sufficient testimony by two witnesses to 
bupjiort suit for, 136, n. 4. circumlocutions implying infamy amount to,i^d. party 
cannot defend suit for, in Jormd 'fHtvperis, Und. if action for, is brought in court 
not having jurisdiction to hold pica of 40r. there shall be no moi'c costs than 
damages, if the latter are umicr 30h. dM. 

Delegates. SSec Appeal, Attentats, Review, Commission of. Full commission of, 
what, and when granted, i. 61, n. 4. who may be, end place of meeting, ibid. 
may hear cause on the merits of appeal if on a collateral point, ibid, power of, 
as to fine, &c. iind., n. 5. appeal lies to in ecclesiastical, but not in temporal 
matters, and what, 6.3, n. 4. 

Deprivation by not reacUug the Thirty-nine Articles, i. 104, n. 3. for impugning 
the Trinity in public sermon, i. 10.5, n. 4. 

Dignitp, what is, and what b not, in the church, ii. 84, ». 6. 

Ddttpidntiousy separate actions Uc for, to different parts of the rectory, ii. 153, n. h. 
ni'cotinl of, permitted by icminl for life, was refused to rcmaindci-nian, 
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to copyhold property devised to trustees for benefit of a vicarage, ibid, to pro* 
p^ty of which the seisin in fee was in devisees since 9 Oeo. 2. c. 36. but no con¬ 
veyance, &c., was made under that statute, ibid, for parsonage burnt down. 
Addenda, r/its sequestrator of benefice, liable for, in bishop*8 court, for what 
period, 157, & n. 

Dtocesc. Bishops’ residences, or places^ in or near London, in which they ore re¬ 
sident during thpir attendance on Parliament, when extra diocesan, i. 219, n. 9. 
ii. 158, n. 2. 

Dispensation. Lambeth decrees, i. 197, ». 4. 

Dissenters. See Jews, Q,uakcrs, Unitarians. 

General toleration of Dissenters and their establishments. 

Toleration Act, or act of indulgence, ii. 1S4, ». 4. its oMcct as to repeal of pe¬ 
nal laws, and as to th^ common law, ibid, effect of 9& 10 W. 5. c. 32., & 
S3 Geo. 5. 0.160. ibid, ami see Blasphemy. Bequest to ‘‘poor dissenting 
ministers,” how disposed of, ii. 191, n. w. cbancciy will support the trusts of 
dissenting cstublishincuts, where tolerated doctrines are preached, 206 n,«. 8. 
nature of worship intended may be im])lied from usage, when, ibid, chapel 
must remain devoted to the original tenets for supporting which it was 
founded, ibid, funds for supporting dissenting establishments are charities, 
ibid, right of election of a dissenting minister, ibid, vacancies of trustees, 
filling up, ibid, a (lissentcr may act as guardian to an infant, iin/. 
Disqualijir.ation for ofice on account of not having received the sacrament 
within a year, is not removed by annual indemnity act, ii. 179, «. recapaci¬ 
tating within that act, iUd. votes given after notice of such ineligibility are 
thrown away, ibid, aliter, if before such notice, dad. qualified eandiilate, 
though in minority of votes, is duly elected, and eutifled to be sworn in, ibid. 
Dissenting preacher or nnnhtcr preaching in any duly certifietl congregation 
of protestunt dissenters, in any place, without occupier’s consent, penaltj’, 
ii. 192. exemption ; toleration of persons preaching at, and persons resorting 
to place of worship duly ccrtifieil under S'2Gro.5. c. 155,ibid. dissenting 
preacher shall make and subscribe what oaths and declarations, ibid, penalty for 
preaching after reftisal to make same, &c. ibid, distance to be travelled to take 
such oath8,&c.,i6iV/. justice may be required to administer and tender same, 192, 
certificate of having made, &c. same, form, fee for signing, and evidence, ibid. 
dissenting prcaclier following no other occupation for livelihood except that of 
a school-muster, producing such certificate, is exempt from parish and from 
ward officesjund from nulitia,i6id. as to baptist |)reaclier,192fl,«. 9, (and errata), 
producing false certificate in order to claim such exemption, penalty, ibid. 
certificate from two members of a dissenting congregation authenticating their 
preacher’s appointment, cannot be required by justices in sessions, before 
their administering the oaths, &c., to him as such, 192 a. n. 9. but a dissciit- 
ing preacher is not entitled to take, such oaths, if he docs not shew that 
he has a separate congregation attached to him, as such, ibid, the party 
ouglir to suggest whatever is necessary to entitle him to be admitted, 205,«. 3- 
licence to such preacher enrolled in one count)* did not extend to another 
till specially enacted, 192 a, n. 9, (and errata), what degree of “holy orders,” 
or ** pretending to holy orders,” M'ill qualify a dissenting preacher to claim 
to take suck oaths, &c. Und. appointment of dissenting minister to a con¬ 
gregation for limited period, and not for life, sanctioned, 192 A. n. 9. court of 
chancery will continue and pay a disscuting minister ‘^ireaching tire tenets 
originally agreed on, 306 a, n. 8. 

Disturbance, of Dissenting Congregation. Disturbing dissenting congrega¬ 
tion, misusing teacher, or any persons there assembled, penalty, it. 202 . 
indictment found at quarter sessions for this offence is removable into 
King's Bench by certiorari, before trial, ibid, evidence on trial of indictment, 
ii. 201 , n. s. congregation of foreign Lutherans arc within 52 Geo. 3., ibid. 
general right of dissenters to protecrion in their devotions asserted, ibid. 
justices consent that a prosecution for such disturbance should be dropped, is 
a nullity, or illegal, ibid. 

Assembly for reU^us worship of Dissenters. N«> assembly for religious w or¬ 
ship of protestaui dissenters, more in mimbcr than t wenty persons, besides 
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Ihueaterg-^eimtinved, 

the family and servants of the owner of the premises, shall be permitted, till 
it be certified to the sessions, &c. 205, 205 a, and n. 4. 

JMstnrAmTw^t iv. 39. 

Service. See I*ul>/ic Worship. Administering in a parish without consent 
of incurnbent, license of bishop, and aometltnes of the fiatron, subjects to eccle* 
siosttcal censures, ii. 205, n. 4. reading prayers or sermon in private family is 
notapciforining,t^id. 71 .5. iii.263, n. ‘2. nothing in yj Geo. 3. r.l5S. a0ccts,2O6. 

Donation, stamp duty, i. t-19- 

Donative, action lies by nominee of, before bishop’s license, whoD, ii. 224,». 1. 
not when it has been anguiented twice, 'thid. see Appropruttiim. if the first living 
is a donative, it is within the statute of pluralities; o/i/c?*, if it is the second, 
227, n, 2. but voidable by canon law, ib'id. presentation to, does not devolve to 
kiii^ when incumbent is made u bishop, 227, ». 5. * 

E 

Dost hxdies. East India ecclesiastical establishment described, ii. 257 . clergy in, 
entitled to pensions after ten years' service, 4Gco.4. c.’ll. s.3. provisions as to 
chaplains, residence, visitations, and ordinations, ibid, s. 4, 5, inarrhiges in, ii. 
476 b. & c., ft. 8- 

Dcc/csia, ccclesuv decimaa solvere non debei, applies only as between rector and 
vicar of the same church, iii. 432 , n. 4. if land has no discharge from tithe in 
its own right, it is only dischai'gcd when actually held by an ecclc'siaslic under 
this luaxini, 433, and n. 9. 

JScctcsifislical Jurisdiction. Sec Courts, Prohibiiuni. 

tithe of, being paid, there is no demand from the chickens hatched, iii. 
515, n. 5. 

Electwn. See Dissenters, Offi.ces. 

Emblements, bcneficcd clerk resigning living, is not entitled to, iii. 319, n. 8. 415, 
n. 6. but lessee of glebe is, 415, n. 8. 

Endowment. See Charitable Uses, Hospitals, Schools, Vicarage. 

Entering into religion, nince the refbrumtion is not a cause of lUvorce, u. 499, n. 3. 
in foreign country, was never recognized by law of England, ibid. 

Efjuiip, its province is to decide on facts, except when an heir at law disputes the 
validity of a will, and a rector sues for tithes, iii. 454, 454 a. and n. 1. 

Essoin, Judgments by original relate to the essoin day, except it fall on a Sunday, 
ii. 237, n. r. judgments by bill relate to the fu’st day in bank, ibid. 

Estate, import of this word in a will, iv. 137, n. 5. 

Evidence tn Ecclesiastical Courts: 

Verdict inter alios partes pleadable, ii. 238, n. 7. actions ciiaitnal or felonious 
in themselves arc so pleadable, where they arc necessary facts of the evidence 
ill a civil suit, ibid, but felony cannot be directly charged or itupiircd oi,xbi<i. 
conviction in the proper court may be pleaded, on which to found ecclesi¬ 
astical proceedings, i&it/. credit of a witness cannot be impeached by bare 
charges of particular facts, without pleading a coiiviciion, Had. comparison 
of hands, how adniissihlc, 238 a. n. confession, admissible, but distrusted, 
ibid, how far the necessity for two witnesses luider ccelesiasticul law is satis¬ 
fied hy one witness to the fact and another to the circumstances, 238 a. ». s. 
genertd-principle of reipiiring two witnesses, analogy to the mic in 
treason, and to that under 39 Sc 40 G.3. c. 93., ibiil, tciniJoraJ incidents as 
payment of legacy must be proved as at common law, 240. practice on 
order for secret examination of witnesses, 240, n. 8. deposition of a witness 
who died before he had recognized it before a jiulgc, and been examined on 
adverse interrogatories, admitted, ibidjs re-exmiiination of uppUcant’s own 
witness refused where the object was not to rectify a misstatement, but to 
supply a course of new facts, 241, n. 9. evidence of minor’s mo^er ad¬ 
missible in suit for nullity of minor’s marriage, 437 /. of persons present at 
clandestine marriage rejected till absolution, 466, ». 5. adiDissiom of b^amy 
at Bow Street oSvred in evidence were discouraged, 500 a., n. 5. of sen¬ 
tences of formgn ecclesiastical courts, 502 b., n. 9. 



INDEX TO THE 


Micamination. Sec Beneficcy imd i. 155, n. 5. 

Exchange of glebe landsy panorutge-hotisetyjfc. See Glebe Lands. 

Excommunication^ remedy for wrongful, n. 24-7, n. 2. plea of, how supjKjrteJ, 
ibid, excoininunication ipso facto, sewb., means after sentence tbweof by 
ordinary or conviction at law, ibid, discontinued except in definitiye sentences, 
or in interlocutor)' decrees havini^ the force and effect of definitive sentences, 
244, 244 a. writ dr coniuvnacc capiendo substituted in ^1 Other cases for 
that of de excommunicato capiendo, ibid, person named in sneh writ shall 
be taken and detained till absolution, 244/i. persons excomoannicated since 
the act, shell only incur six months’ imprisonment or less, and may be 
taken by excommumcaio capiendo, ibid, forms of ftignifcavU,contumace capiendo, 
and aliKohition, 244, 244 o., n. 4, 5, g. similar act for Irdaud, 244<i., n. 7. 
general disabilities of an ejccommunicatc before the act, 244, b. writ cx exemnw. 
capiend. how founded, 24s, n. 9. difference between that writ and significavii, 
H^., n. 1. ecclesiastic^ court cannot take the excommunicate till such capias 
has issued, 251, ». 2. breaking a house in the night upon this writ, i/dd. 
quashing the writ for want of sufficient cause or for variance, 257, n. 4. tliis 
writ, as well as that de contumace capiendo, must state with certainty the 
nature of the cause, ibid, so must the warrant founded on either, ibid, pro* 
nouneing sentence of greater, instead of lesser excommunication, is only a 
ground of appeal, ibid, defendant need not be resident in the diocese at the 
time of exconimiinicution, ibid, absolution, to be by what bishop, 257 a., n. 5, 
writ of deliverance or de excommunicato dcliberando, ibid., n. 6. appeal by ex¬ 
communicate, 259, n. 7. persons present at clandestine marriage are excom¬ 
municate, ii. 466, n. 5. 

Executor. See Wills. {Eorm and 'Manner.') 

Exeter, £^)peal from peculiar of dean and chapter of, cites to court of arches, 
i. 65, n. 4., ii. 125. validity of a statute of theirs, as to first year’s profits of 
canonry, 94, n. 6. 

E.vofics. See Hothouse Plants. 


F 


Farm Modus, its nature and qualities, iii. 457. alleged rankness of, how ex¬ 
plained, ibid., and n. 5. question as to rankness of, particularly fit to be sent to 
a jury, 454 b. and c. proving by terrier, 400. local situation how proved, 454 c, 
n. 8. bill to establish must set out abuttals, 451 b. tz- 1. 

Farms. See Pnvilege,Sfc, of Clergy: several acts relating to clergy holding, re¬ 
pealed, iii. 508. 

Fees, in court of arches, prerogative court and court of (>eailiars of archUshop 
of Canterbur)', ii. 275 to 275j^. 

Feim, not tithable, 3 Keb. 635., lii. 475, w. 7. 

Ferrets, tithable by custom only, iii. 415. 

Fire act, stipends .of clci^y of parishes included in, See Tithes in London. 

First Fmts and Tenths, livings not exceeding -BSO per annum improved v^itc in 
time of Queen Anne, exempted from, ii. 280 , n. 2 ., augmented curacies made 
perpetual cures that the curates might be perpetual corporations, ii. 292, m. 4. 

Fish, jicrsonal tithe, ii. 408. only payable by custom, and not dejure, 443, n. 6. 
445 a.n. 7., 519c, n. 4., though sold, 519, n. 5. less than the ten^ may be 
due, 519 a., n. 4. 

Five Miles Act. ^e.o Dissenters,!”. Car.2. c.2, repealed, ii. 172. 19Sa.,».9. 
prmdial tithe, ii. 408, is small tithe, ii. 410. 

Forma Pauperis, (Pleading in>. Oath of not being worth .C.5, how proved, ii. 297. 
competent income rebuts that statement, ibid, costs, where such plea is allowed 
in the middle of u suit, ibid. 

Former Marriage. See Polygamy. 

Firmicativn. See JneoiWattnuy, Lewdness, Afhrrif^e, (^Ztivorce). 

Frigidity. See Imjftotrncy. 

Fruit, small tithe, iii. 410. 
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GaolSf {n'oviding clor|^ to officiate in, their salarie!?, &c., 507, .502. 

iiarhot dccimse garbarum. See Jicann, Peaxc. 

Gift, verbal, of chattel, without actual delivlry, does not pass a property to 
donee, iv. Ill a., 

Glche Lands, glebe what is, li. 397, n. 9. .701, n. 5. action for trespass to, lies by 
parMon after iodiiction, before tnking poK^osbion, «. 1. or liy tenant of, 

under a void lease, when, 301, n. 4. rector may convey to vimr, 503,». .1. 
rector being only tejiant for life, cannot grant an casement of ancient lights, 
.703, n, 7, a. exchanging, purchasing, and conveying parhonage houses and 
glebe lands under .55 G. o. c. 147, 5G G. 3. c. 53, an^ 1 G. 4 r. 6., 502 to .702/. 

Goftseberries, small tithe, ili. 496 o. 

Grapes, tlthable, iii. 496 a. 

Grass, cut by instnmicnt and used /p'een, is great tithe; aiifer, if severed by 
mouth of animal, iii. 465, ». J. cut and used green by cattle used in husbandry, 
when not lithable, 471 a, and notes. 


H 

llatoks, tlthable by custom only, iii. 413. 

lltiu, perception by vicar of tithe of, iii. 409,?*. 7, titludilc in cock, 46H, 

n. 8. cannot l>e put in 4</y>cock before tithing, exce|>t by consent, ibid, cocks 
niii&t be raked round, dnd. siibseqiicnt use of, by tiioiifbs ol' animals rendtsriiig 
tithe, docs not exempt it, ilnd. 

Heirs, of the body, iv. 148, n. i. 

HeaUt, send}, not tithablc, sKcb. 6.75. iii. 47.7, %i. 7. but sec 47.7 in text. 

Hemp, prsedial tithe, iii. 408. 

Herbs, are srniiil tithc.s, iii. 410. 

Herbage, docs not ex vi termini mean agistment, iii. 474, n. z. 

High Comniissio7i Coitf't, never again to be erected, iv. 19, n. 3. 

Hob/ Orders, dissenting preacher having, or pretending to, so as to entitle him to 
ttike the oaths, &c., ii. 193a, «. 9. »Scc Priest. 

Honep, tithe ofj iii. 413. 

Hop Poles, not tithablc where parson has tithe hops and tithe of sylva cacdiia, 
lii. 491, n. k. 

Hops, small tithe, iii. 410. not tlthable till after picked from the bind, iii. 494. 

Hornbeam, not tithablc as underwood. Hi. 488, n. 5. 

Hospitality, on sites of suppressed monasteries, ii. .536, n. 

I/ospitailers. See Pithes. 

Hospitals. Rule of rating chantablc institutions to poors* rates, ii. .7.74. n. 1, 

Hothouse Plants, tithablc, iii. 496 a. 

Hounds, not tithablc but by custom, iii. 413. 

Homes, payment by “inhabitants of certain bouses” is bad as a modus for want 
of certainty of diu'ation, iii. 455, n. 


1 

Identity of party accused of polygamy, ii. 4.74 a, n. 500 a, n. 5. of parties first inur- 
rierl, in suit for marrying two sisters, ii. 500, «. 4. of woman suspcetctl of 
adultery, 502 4, n. 

Idiot. See Zontaftc.* marriage of, void, H. 4.74, w. 8. 4.51, n. 5. willof, see Wills,!. 
Who may make. Sanity of testator is to be judged of by ecclesiastic.*!! court, 
iv. 356. n. 8. 358 a, n. S. 

Impoteney, divorce d vinado for, ii. 454, n. 8. 501, n. 6, 7. 

Impropriation. Sec Appropriation: dilferencc of these terms, ii. .757 o, «. 6. nature 
and rights of, actions for, &c. ibid. 

Incest. See Marriage, XI. Punishment f<»r, ii. 4.74, n. H. .5<X), n. 4. 

Tnclosvre. See Cominons. 



vr*,- :• ;lNJ)BX;Ta’<THE- 

/f»c<w<M 0 ficjp, «usnending clergyman for^ ii. 405,-». w. > ... 

Iwd€:nmitjf Aot, See Diuentera Office*. • ... 

In^eemt. See Prtihibiiion: at 'What |)criod of suit graated, ii. 55d» n. 7.' ftrohibition 
by, formerly against suiai in spiritual court for tithes of any vakte^ sisd.'fit 8. 
^ofaihition b^’, lies on dispute between two peiSon6,*beneficTO kif seTeral pa- 
troQS, as to tithes, amounting tdone-fourth of the v^ue of the beoffiee, if the 
patronage comes in question, or where parson demands tithes in another ptnith, 
ikid. but not where two clergymen claim tithes under the ■shme titie^ intf -with* 
out the right of patronage cotining in question, 339, n. 0. • 

induction. Meaffice, wi<iX n9—l»Aynotis. 

ImfiUiUtm. Sac Senejice, aad i. 1C3—171, 

Imitructiom for wills, validity of, as testamentary {itqicrs, tv. 107 a, n. 
IsUerkneatioru in will of lands, iv. 79, n. 8. 199, n. 6. 

Ii^ermediateinun^ert, modus ouly paid when there are ten or five calves,’:bad fbr 
not proviclang for, iii. 445, 445 o, n. 450, n. 2. but see a like castora as to {Mgs 
. held good, 498. as to lambs, 507, & n. .5, 6. 

Ireland, ■ bishop in, i. 202,». 5. church of, ii. 547. not foreign country quoad 
.. smnQfeme covert alone, while husband is resident abroad, in 507, n. ' ' 

luue. See iv. 14B, o. 


J 

Sd^ta^on. See ii. 484, n. 

Jew*. See ^Hasejiter*. Jews how far witnesses, and how sworn, ii. 336, n. S. ifiay 
' bring an action, tfruf. capacity to hold lands, idid. allowance by to their pro* 
testant children, 356, n. 3. Jew may devise a guardianship under 32Chr.2. ibid. 
how far court of chancery will interfere with the education of Jews, ibid, be¬ 
quest for maintaining assembly for reading Jewish law, and advancing tbht reli¬ 
gion is bad, ibid. n. 4. & 191, n. w. but bequest for support of poor J&dn, is 
good, 356, R. 4. if rules arc introduced in a charity school which no Jews can 
comply with, they have no remedy, ibid, synagogues protected, ibuL Jew 
settlers in America, how make oath of abjuration. 556, n. 5. mairi^e annulled 
for minority, when one of the parties was a Jewess, ii. 455,-n, 6. .rewish mar- 
rh^, 451, & n. 6 . 

Join^re, not forfeited by adultery, ii. 512, n. 1. 

Jurisdi^ion of Ecchaiastical Courts. See Courts, Pre/!ii5i/*o«. 

Judd** Law, act of Common Council, t. lien. 6. iv. 446, r. 8, 450. 

K 

Kids, tithe of, in what parish payable, iii. 502, n. 9. 

Kittg, will of the, iv. 55, n. 4. ' 

Mir« shot. See Offerings. 

L 

Lambeth liegrcc, i. 197, n. 4. 

Lambs. See Sheep's Wotd : a mixed small tithe, iii. 499. custom Uiat land-owner 
shall take the b^, and tithc-owncr the next best, is bad, iii. 442b. but see 499, 
». o. & 499 a, 500. tithe of, vests when yeaned, but not to be set out till fit for 
weaning, 499, & ». 2 . time of setting out tithe of, 50o, 72<»4,5, G. Semb. no tithe 
payable for fewer than ten, 503, n. 7. tithe of, in what parish to be* paid, 499, 
o. 2, 3, 502, R. 9. 505, n. 2. tithe of w'ool of, payable though lambs tnemaelvcs < 
have been tithed two months before, 505, n. 1. modus for, .'iOT, & «. 5, 6. 

Land T<xd: covenant to pay ** ail charges** includes as a^inat Iay,^but not eetle- 
siastical lessor, ii. 576, n. 9. exonerating small living not exoe^ing 150/. per 
JUMMipi, from, ii. 294. n. 5. governors of the riiiuity^ tiie relief of the widows 
and children of clergymen, with consent of the liuw4&x commiisionen, ma^ sell 
lands g^’en by will for redeeming, 564. redeeming, on glebe of living belongingto 
college, cathedral, church, or house of learning, 554 a. incumbent for the time 
being may,.for the benefit of the livings purch^e an awigiment of the iand-tox 
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redeemed, ibid, in.^y raise money by sale, &o. to reimburse bisM^f 

tbe purchase money, S54b. registcrinj;>; as«j^ni«nts of land-tax pnrebAs^ 
uiCund>ents as well befoi>o.«fi alter 12 July, 1819, bodies politic and corpus 
ate, sehetber sole, aggregate, or companies, a» orchbisliop.^bishop, &c. may 
redeem land-tax on the glebe, tithes, or other profits of livings in their gift, ibid, 
eeles hy incumbents for redeeming lund-tiic on their livings, good, though 
not confined to what quantity, 354 c. any ecclebiustical or lay corporations and 

. trustees for cbMitics or public- purposes, may redeem land-taxon livings in their 
patronage, or .transfer of stock producing equal dividend, 354c. so they may 
sell any hereditaments, or apply tnist-iuoncy for that purpose, iM. their con¬ 
tracts of redemption must declare their desire that the lands redeemed irom 
land-tax should be subject to no annual rent charge, ibid, & 554 d. proviso if 
no such declaration is contained in such contract, ^54d. memorials to be pr^ 
seated by such corporations to the commissioners under the great seal before 
making any sale for rcdecmizig such land-tax, wlien rector entitled to pa¬ 
tronage of any vicarage or perpetual curacy, may sell part of rectory glebe, to 
redeem land-tax on the former, ibid, when entitled to rent-charge out of the 
vicarage, and when not, redeeming land-tax on united livings, ii. 554 A. 
iv. 57, mines, &c. shall not pass by conveyance of land sold, nor advowsom, 
though appendant to the land,ii. 3SSd. no deed made under authority of the 
commissioners is liable to stamp-duty, ii. 354 e. how annual sum charged on 
lands sold to redeem land-tax, shall he paid in future, ibid, how ancient rent 

* reserved on part of lands usually demised togetheiv. by corporutiow, &c. shall 
be paid after sale thereof to redeem land-tax, ibid, commissioners shall adjust 
all questions between corporations, &c. and their lessees, &c. to enfranchisement 
of lands, idid, purchasers of reversions in hcrcditauicuts sold to redeem landr 
tax, when made chargeable, with the money advanced, and interest, ibid. & 354f. 
the commissioners may direct application tu chancery in cases of difficulty, 354f. 
any corporations, or companies, or feofices, or trustees for public (purposes, 
may contract with their tenants, who bnvc redeemed their land-tax tor an as¬ 
signment thereof, and how may raise money tor that purpose, ibid, land-tax 
redeemed by bishop or ecclesiastical coriioration shall be considered as an addi¬ 
tional yearly rent, on the present and future demises, ihkl. redeeming land- 
tax where the living is under sequestration, or incumbent outlawed, i&ld. patrons 
of livings having an alternate right of presentation, may contract for redempr 
tion of land-tax thereon, not redeemed by incumbent, & 554 1 . corpora¬ 
tions or companies, feoffees, or trustees for public puijmscs, may sell or mort¬ 
gage part of their lands, or grant any rent-charge, &o. Ibr purchasing land-tax, 
354t. incumbents of livings augmented by Queen Aimc*s bounty, how may con¬ 
tract for purchase of land-tax, 55 Geo. S. c. 1 ‘25. s. 32. sales by corporadous con¬ 
firmed where parts of the tithes, &c. sold may nut have been rated to land-tax, 
.5541. where tenants at rack rent m-e bound to pay land-tax on lands belonging 
to livings, &c. exonerated from land-tax, the amount of land-tax exonerated 
shall be considered a!> rent reserved, ibid, sissignment of land-tax on church 
property redeemed by any ecclesiastical persons out^of their private monies, may 
be made on what tmufer of stock, Und. 

Lapscy when there is no institution, as c. g. to zi donative or cunonr^', there is no 
right of lapse, ii. 555, yz. 1. lapse, when incurs against the patron, in case of 
clerk’s accepting second living, ii..357, n.g. right to confer by, under ipao facto 
deprivation by IzBliz. and 15 & 14 6 Vir. 2 . Und. never acci’ues against the King, 
it. 381, n. 5. successor may present on lapse to his predecessor, Und. 

Leasea. {^Eccleaiasticaly') Vthc&i seeof benefices; several n(.*tB relating to, 
repealed, Hi. 508. enabling statute to make, ii. 5G4, n. 5. disabling or restr^ning 
statutes made for the benefit of the successors, 375, n. 7. leases by dean and 
chapter are withindisablii^ acts, e.g. concurrent leases, ibid. n. 8 . 584, n. t. 588, 
n. 2 . 589, n. u, -^cclesiaatmal person covenanting to pay all chargeay land-tax is 
not included, 375,«. 9. Secua as to laity, ibid, dcari may execute whatleases 
for himself and chapter, to bind the latter, .584, ». 1. Ic 3 ^»es in reversion hy deans 
and obapters, or concurrent leases, bad, 388, iu 2. rent to be reserved,tdid. n.S. 
■loase vom by dbabUng acts, may be made good by successor’s aec^tance, of 
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rent, ibid. n. 4. corn rents, 592, n. 5. how were void for AontMetdeace-ofieMdiF^ 
on the benefice, before 45Geo.S. c.64. <. l., &■ 57<€i^.5. c^96.'v> and 

plea therein, n. 6, 7. & 595, n. av ao that astrMi|tar:i|nghfe diifes^- itt'an t|ect- 
ment brought by the lessee, 595, n. 8. but semb. the incambeot emanot up 
hit own non-residence as avoiding his agreementt^ildtiK )dt pamlHonfn/ifttd. 
query, if l5£/ie. e.80.-t. 1. k ^vived at to that part which'declares the 
L ^.'ohia^nga .benefice with any prnrinn nr rrnfifnnt nfthr namri trf hnyt^ff** 
t 967f an in<?unibent*s eoUateralwcunty for paying an annu)ty 9 .&e. oua>oCa.^ne* 
..^ee.iA good.Jbid. n.&. ' 

Ixdermt act df council of, is a general law, binding ali parties as to cxet^don 
, from titbe,!Hj. 416. n.9. . >> > ' ^ 

Iitnf ''Rectorf cannot have cure of souls in any maner, ii. SSb. ■■ < < 

intcrftt passes, what words of will, iv. 157,',n.' 5-i 159,.Af jt>, 

Xncearvr, R^tder: though provided for by the church, is sot an ineum- 
. bent, iti, 284, m. 1. no person can be, whether endowed or oot^ without rector’s 

• consent, ii. 399, K. A. if the bishop refuses to license party as^ for moral un- 
1 fitness, application must be made to archbishop, before motioa fi>r mandffmus 

to the bisliop will be entertained, 599, ». 2. the archbishop should inqiaze into 

• dfitness of the applicant, hour of preachioi^, 400, n. 1. 

hegac^f stamp duty on, iv. 269 b, exemptions, 269 d. points as to, 47-S ,«, 4. 

Xofnt Shot. See C^erhigt. 

IfOtUrtf when eat^ished as testamentary papers, iv. 107./., and 107 m^oie, 

'/when as codicils and when not, 109 a. . • 

Lgvkital degrees and /aw: act declaratory of leviticallaw, ii. 438 a, h. 8. farth^t of 
> the levitical degrees is between uncle and niece, 441, n. 9. 448, n,S, - 
Jietvdnees, See Incontinencyj Seduction, Marriage {DivoTre). ' ‘ 

Lex loci, in foreign marriages, ii. 476, n. 8. 

UM, what, ii. 406, n. 4. stamp duty on, 409. 

Ideenee, of bishop to preach, iii. 268, n. 5. 

XffyjSowcrs, small tithes, iii. 496,a. 

Xwftdon^ tithes in, see Tithes: diocese of, is never visited by m^bdshop of 
Canterbury, and consequences thereof, iv. 15> n. 2. effect of anion, of pwrishes 
. after fire of, iv. 58, n. d. 

fiord*s ddv,'b^ing on Sunday, ii. 416. return day fixed on, 49C^ ». 5. other law 
, proceedings on| 421, n..r. 

Lucem, second crop tithable if mown, iii. 470, n. 9. cut mid used green by cattie 
' - used in husbandry, when not tithable, 471 a, and notes. . 

L*9atic, marriage ol^ when void, ii. 4.74, u. 8. suit of nuUi^ of saarriage^for, lies 
^by the party himself after his recovery, 451, n. 5. will of, sec Wtixs. {ir'Who 
t. sWay make.) Sanity of testator is to he judged of by ecclesiastical cotst, iv. 

; 258. n. 8. 238 a. n. 2. 


M 

JUan, bishopric of, severed from province of Canterbury and allotted to York, 
i 195, n. 3. tfishop of, how has title in this realm, i. 203, n. 

Afarriage. See Affinity, Confrontation, Consent, Crmiual Ctmversa/ion, Cvrator 
ad Utem, Entering into Rc/if^n, Llwt, Levitica! Degrees and Lait^ Lunatic 
Precontract, Recrimination. Six Articles, Trent, Conned Tf. 

I. Who may many and who may not, ii. 434. 

II. Cy Marriage Contracts, ii. 455. 
ni. Of i9oni», li. 460. 

IV. Licence, ii. 462. 

' V- When and where to be solemnized, and therein of iSandestine Mabnages, 
^ fi. 465. 

VI. Perm sf Solemnization, ii. 479. 

VII. Pee for Mntrvjge, ii. 480. 

■'VIH. Register of Alarnage, IL 482. 

Ceetificate ^ Marriage, u.484.' 
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Mttrr^aget ’■^^'totHknued. > 

' X. TAal <tf^3f4^riag^ 484. 

* XI< iMtoroe, >11. 40 S d^nd herein ni' advUcr^t A'c. 

ilUI. Mmom/, it. soe. /> 

> '^XilU. iBbpnMvd; iL'SOSi.' 

•' i >' ■ l^et$ev‘al Painti at to MarrUtQe.l - > 

'BIbetof tentoacesofiecclebiastical courts concerning, when pleaded or proved 
• ' .in^cotms ttftnpond, ii. 50, n. .t. 485 m. 494 , k, i, see itf Mod. SS2, aftd 
t^o. ( Tnal’of Marriage. ) effect of bentcnccs of foreign ei'clflsiiiflticftj courts, 
■~.>494, *• 1. $OS6, m. 9. marriage by popish priest or ritual, ii. 4?o, 474^ 
n. 8 . iii. 154, 11 . 8 . repeal of in<trringe act, 2 GG.S.f trom Ut Nov. 1893, 
ii. 437 e. New Marriage Act, (4 Geo. 4 . r. 76.) began operation, itt Nov., 
18S5, 4370. limited to England, and extends *{0 what persons, 433^ ds 
' ^ 7. printed copies to be transmitted to ofEdating ministers, and 

to to preserved, iStd. n. 7. marriages void and voidable, ii. 434, a. 1 8 . 
500, n. 4, CotuentuSf non concuiUtu facU uttptiasy 434a, «.9. aoeoiint of 
the repeal of' 3 Geo. 4. c.75. tt. r— 85. by 4 Geo. 1 . r. 17., from S6tb MaR.*h 
18S3, and of the pro tempore enactineuts up to 1 st Nov. ibs3, 437 6, c. 
saving for marriages solemniicd under 3 Geo. 4. c. 75., between 38d July or 
Itt tiept. 1 R 28 , and 86lh March 1823, 437 c, 8c n. 3. retrospective clausa 
as 10 (Marriages of minors without consent by licence^ before 28d July 188% 
'437 c. evidence in suit of nullity of uiarriage for want of consent, 437 A 
retrospective clauses as to marriages deriar^ valid or invalid, or brought 
Into question before 82 d July 1822 , 437 A. like clauses as to proper^ or 
title possessed before 28d July 1R 22 , and for acts of court or odniinistrations 
before that day, 437 i., 3 Geo. 4. c.75. extends to England only and to whal 
persons, d>td. 

Proof of actual residence in the parisU or chapeli'y is not ncccRsary after 
marriage had under publication of huius, 401 & 461 n. niiiiibtcr celebrating 
marriage when only liable to ccclesinvtical censurt**, 46u. »enih.y marriage 
by {wecended cle^^an would be good, ii. 4R4, 485, ». 4. punishment of 
pretended clergyman, 471. if the iubttancr of the marriage act is com¬ 
plied with, the mairingc is good, for the form is merely tUrectory, ii. 491 a. 
(a. c.) marriage, de fncio, entitles wife and chiidien to temporal right, 500% 
n. 4. and husband and wife may me for debt due to the latter, tbid. marriage, 
de factOy under invalid licence, 4 64 m. h. 

I. Who map marrp and *tfhn not. Canonical disnliilitU’R to marry, when do not 
make the marriage void, ah but voidable onht bj English law,p. 434^ 

«. 8. annulling marriage with wife’s sister or with bu^banc^b brother, ibid, dc 
500, ». 4. if only voidable, e. g. as for affinity, cannot he annulled after death 
of either party, .600, n. 4, 501, «. 8. ahlcvy il the marriage is void, ib%d. civil 
or municipal disabilities making the marriage contract void, ab intUo, whut, 
434, n. 8. consent and not cohabitation makes a inarriiigc, 434/r. ». 9. who 
are to give consent if parties sire under acc, 437. if father of minor is rum 
compoSy or if gnardhuis or mother of minor are so, or beyond sea, &c. 
parties may apply to the lord chancellor, dud. giiurdtan, how laufoj^ 
^pointed by will, dud, n. 2. when marriage <iolenint/.cd between parties 
under age contrary to tliis act, by false oath or fraud, the guilty |>arty tJbaH 
ibrieit all property arising from the marrii^^c, ibui. and 437 a, b. previous 
agreements as to %ucli property shall be voiil, 437 h. inforniatiou a^siunst 
party shall be filed within one year, 437 b. Semb., that marriages of npnors 
without consent of parents or guardians had before 22d of July 188% by 
fraudulent publication of bannty are not made valid by 3G«*.4. p. 75. 
retrospective clause, (r. 2 .) 437 c, to 437 c. consent of father or iruaiKlian. 
.. what .deemdd its effects, and when presumed, 43? c 8 c f. evidence m Mit of 
nullity of marriage, AZl f. what are the names to be used in puldio^Uon of 
banns, 437^* & g, anti particulnrlj of bastnrd minors, 437yig, % 458 d, 
and see III. Sannti no cccledaKticu censures incurred by minuter raavrying 
minors after 1st Nov. 1823, except to have notice of distent, 438. what 
consent necessary in order to marriage of bastard minor, 455, oouuns 
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' iSbiSc to 

general poinU ax to — • conthmod. ' 

.'fvrifimjk or firbt coubins lo^ marry; and so may all co^aterals In the 4th 
4*50, n. 5. 

^. ^ Marrinop Contract$. Contract of marriage per verba dr pto'fenii iant- 
• '| 9 orr, 05 pfir verba /idvroy ii. 547, n. 9, no marriage in facie now 

oompellablc under'either contract, 457, & ». 1. A'485. marnagein ^btland, 
per verba depraxenii, without religious celebration or consummation, Isgootl, 
457, n. 9- contract pel* verba de precseniit t*!* jiromisc^er verba defuiuro cum 
copMla, a good marriage by the ancient inutrinionial law of Europe, viz. 
the canon law, ibid. 8c 437 , «. 7. when and how altered, except in Scotland, 
where the dccroea of the Council of Trent were never admitted, 457, jj. 9. 
consummation was to be presumed, after contract per verha de prtrtenii, ibid. 
but tha copula was necessary to make a contract verba defuturo a valitl, 
tlioi^h irregular marriage: aud bow, ibid. 

HI. SamuA Intention of publication of banns, is to designate the parties, 460, 
n. 1. seven da 3 ’b* notice to the minister before first publication of what par- 
, ticulars, 460. banns in what churches or chapels published, iWt/. marriage to 
^ ^he solemnized in the church or chapel where the ban*, have Ikcii published, 
ibid, rubric shall be observed, where not altered by 4 f,Vo. 4. e.76., iin/. 
, panns arc not to be published from loose papers, but from llic book, a. 
.ihall be signed by olficiutiiig minister afier publication, ibid, bishop with con- 
^nt of patron and incumbent, may authorize publication of banns in any 
^rbapei, 460. such authority' shall be registered, ibid, notice of such authority 
. tp be (Muced in such chape!, 400 a. parishes having no chin eh or chapel, and 
extra-parochial places, shall be deemed to belong to any mljoining parish for 
the purposes of this act, ibid, where ehurehes are ilrmolished, or under re- 
, pmr, banns shall be pioclaimed in church or chupc-l of adjoining parish, 
t5kC ^ the courts lean to this way of marriage, ibid. &46oA. contriving 
- marriage without due pnblieatioii of banns, 460^. proof of the actual resi¬ 
dence of the p:u-lics is not necessary to the validity of nuirriuge liatl after banns 
published, 461, & ». 4 . hiuins slisill be jmblishcd on three Sundays before the 
marriage, and how, 461. dissent of parent or guardian publicly declared in 
f , the iOuireh, ike. avoids the publii'atiou, ibid. & 43S. niiui^UT’s certificate of 
publication of banns in a church, &c. adjoinlug to a parish having no church, 
&c. or to extra-parochial place, 461. republication netessary if marriage not 
solemnized within tliice inontli-., ibid, ministers not ])iini.shable for marrying 
. luiaors, after banns published, without consent ofparcuts or guaiduins, urilesi, 
tbfiy have notice ol dissent, 169. invalidity ol'inartiugc of niiiiur had without 
. ** conxeut of pareutK or (^uardtaiuf by fr.uiduUiit piiblii’aliou of, ii. l.jTe, d, e, 

. what this “ ro/wn/” is, 457 r. ev iilfuce in ciuisc of nullity of marriage, ^r>Tf. 
what the names to be used in llie publication ot bunus, ddd. & 482 «, «. 3 . 
variations in the names of the parties to banns, 457 g ci b. what arc the jiro- 
per nantc!) of bastards to be used in pnblit alion of banns, ii. 437/,g, b. 438, 

. 438 a. wimt consent is neccosary' to n arriaiic o( bast.ird minor, 138. 

IV. Of Lid lira. Kuaetinent tlmt only ..i\libishops ami bishops might grant 
lirences in exclusion of mcliidiaconal iind peenli.a* courts, AC2 a 8c b. 

. its n;peal, ibid, and 437 b, practice ol graiuin" blank licences under seals of 
r^strart to lie filled np at discretion of siurog.ite, 162caveat against 
grant of licence, tbid. siirrogj>te*s oath and lioiul before granting any licence, 
Udd. liccuee grantc^l by iiiiautlioriscd person, 464, oath to bo taken lie- 
fore surrogate as to eertaiu particulars before licence graiitctl, 46 >, 464, the 
ch^cellor will commit foi pcjjury in obtaining a licence, 460 A. np bond now 
required before liwncc is g» anted, 164. .stan.p duty on licence, ibid, licences 
shall be granted to innrry in the church, &c.*ol such only, wherein 

;,.qpg^thiB<i>arties.bas resided for fiaecp tUiys before, 464, 4r,4/u proof of ac- 
^toal-residcnce of the parties is not necessavv to the validity of a marriage by 
UcGilce, 464 a, and n. 1. now licence must \ie obtained if tlie marriage is not 
.soteganized within three months, 465. saving; for ppyier Archbishop of 
^Canterbury to grant special licence^ (bid. & v 2. forging, altering^ &c. any 
licepce, 465. uttering or piiblisdjjiig as true .my fogged or altered Hceh^c^ 482 a. 
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Marriage^ —• of Licences — continued, , , ■ ^ 

. marriogeby ^^Mtiti0.y^Ucen(;e«'vt'hbn gfoo J,ll84,4B9j n>.4.'&d^i^ttKti)^£ii^ 
405, ».5. archbishop may graht licence within BV^ydtQc^ih tbdlii^c^nce, 
.... 465, It. 2., 

. V. When and where to be solemnized^ and therein of etandet^ne ^Mk^ri^ut, 
Mmriagtis afler bnnns whefc to be hail, if 465. prohibition tb^sint for bmng 
, , morrled out of .canonical hoQi*s, 466 & 470. pe^ns present at dlah^^stioe 
par|‘i<*^es an; excompiunicatc da factoy :md till absolution tirtfr ^id^ce it 
, inudmiH^ible^ 46C, n. 5. persons sofciimiBing marriage in any other'place than 
a church or chapel, or at any other time than between eight ahd’ in 

the forenooa (except by special licence) or without banns Or licence, tirun- 
(|er pretence of being in holy orders, shall be guilty of felony aud tran8|k>rted 
for fourteen years, 471. liniitution of proseentiop is three years, IWrfl' _|>rohi- 
bTtion to suit in spiritual court against a minister for marr^'^mg peHohis'with- 
out bauns or licence, lies, since it was made 47.'5, «. 6. marrrage shii^ b<? vXOid 
where persons wilfully marry in any other place than a church, 8 cc. or M^out 
banns or licence, 475. Scotch marriages, 476, ». 8. foreign matrii^e valid by 
lejs loci-when celebrated, is good every where else, ibid. & 476 a, by tame nb^c,and 
iv. 502, 505. marriages of British suMeetB in the ho^es dr ^lapels 
of British ambassadors, or ministers or British factories, garriMns, or'tfmies, 
abroad, ibtfi- and 476 d, n. marriages of foreigners in the chnpdis of ^bas« 
aadoi'S in England, 476 a & by n, 8. ctmon law rules the tn'arri^es of 
British subjects in a British foreign settlement in India, 476^, n.'ihfmsters 
of clmrch of Scotland, how may solemnize and certify marriages fti 'India, 
ibid, marriages in Newibundhind, 476 r, n. marriages of British Subjects at 
St. Detersliurgh since abolition of British factory there, dtid. '& ^476 d» 
marriages in any church or chapel, (though banns have not been usually 
published therein,) as e. g. newly-erected chapels, made valid no to 25 .dug. 
1808, 478 a. proof of usual publication of banns at the Tower chapet,'before 
^6 Geo. 2. 478, ti. 1. marriages in new churches or chapels built undbr the 
acts of Geo. 3. for building churches, 478 a, n. 2 . bishop with consent of 
patron and incumbent may authorize publication of banns in any public 
chapel, or chapel in cxti’a-parocluul place, 478 5. notice of such authority 
shall be placed in such chapel, ibid, registry of marriages to be kept in 
chapels so authorized, as in parish churches, ibUl. 

VI. Form of Solcnmization, witnesses present, ii. 478 5. 

VXI. Fee for Marriage. 

VIII. Rentier of MarAagc. Substantial paper book to be provided for'r^is* 
tcring marriages, il. 482. banns to be published from it, and not front loose 
papers, ibid, entry of marriages in register, at what period and how made, signed, 
apd attested, ii. 482, 482 a. form of register, ibid, entry in register, is what 
evidence, ibid, inserting ftdsc entry, forging or altering entry, uttering or pub* 
Ibhing as true any false, Ac. register or copy thereof, or wilfully destroying 
register book, 482 a, 482 5. register not essential to validity of mamage, ii. 
494, n. 0. entry in register need nut be proved in suit for incest, when, 500, a. 4. 

IX. Certificate of Marriage. Stamp duly, 484. 

X. 'Trial of Marriage, and herein, 

1 . Jaclitaiion, cause of, what, and how supported in evidence, iL 484, n. 4. 
sentence in, Urid. defences to, ibid, dc 485, iu efiect of sentence in, ** that 
was no raarria^,” 46.^, n. 4D4, n. 1. 

2. Compelling celebration of Marriages in facie ccclesise, cause (ot, now 

estopped, ii. 485, «. See ante, II. Marriage Contracts. “ 

a. Restitution of Conjugal llighis. When suit for, lies, ii. 485, n. bow barred, 
drid. pletuling in, ^id. limitation of suit, dnd. deed of separation -does not 
bar suit for, 507, n. 

Trial of Marriage in general. What is sufficient evidence of the first marriage, 
on indictment for bigamy, iL 491, n. 7. evidence in suit of nullity, pre¬ 
vious marriage, 500«, n. 5. general fe^titatiou is .sufficient evidence of mar- 
riagCj in all personal actions, except enni. con. 491, n. 8. declaratioflt'of the 
parties, reputation, or acknowledgments parties, when evidence df mar- 
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Marriage — TVio/ of — coniinued. 

7 Avorc*^ mny be proved "by the vdfi* di’vt^red, iiid. |irior ihartiage of 

' l^bhnd, defyetOf may Ijc shevrn, iobf. cohabhatjo^ at man and tvife for SO 
yaftrs U cvit^ce of marrinjjp, ihtd. tentenre of nnlHty and >cfitence of nffirm- 
‘ snec of marriage by ccrlesias^enl courts on question of marriagr are conclu¬ 
sive evidence in cdurts of latvf 494 * n, 1 . AO. n. 3 . hot sentence of jactitation 
' isnot,494, A. I. except against matters precedent, 495, n. Amd. conviction 
for Wcainy is conclusive evidence in ^ectmcnt against the validity of the 

Second tuflrriogo, 404, n. 1 . sentence of foreign court directly establishing a 
' marriage in foreign country is evidence here, ibid. 

Xf. jMvoroe (ht gnietal). ProfcsMon, or entering into religion, no cause of, ii. 

499, n . S . 

Divorcee a omculvf causcj^ of, in general, 409. for 

Ince^. Sl^ht interest enables party to sue for, ii. 400, n. 4. relationship 
proved by reputation, tbid. identity of jjartics, how proved on ^ttlng up 
their diversity, in defence, i6id. entry in register need not be proved in 
suit for, dnd. sentence of scpanition, penance and costs, dtid. marriages 
voidable only, as for ufiinity, cannot be annulled after death of either party, 
Aoo, n. 4. ahler^ if the marriage isi f»oid, e. g, by pnor niarri<ige, U>id» 
‘fnipuhcrty. See Age. 

Impotency. Quoad hanc^ ii, 501, n. 6 . supervening defect is no gronnd of suit of 
rfiillitrior, 501,». *7. suit for, when to be brought, lAtrf. incurable impotence 
of wife, by malconforiuation, tbid. a man cannot plead his own natural im¬ 
potence where he knew it at his marriage, tbtd. 

Divorces a fVCHsa et thoro^ can onl^ be obtained, propter adulteiiam atii stp~ 
vUiam, H. soda, n. 

Adultery. If part) wishes to marry again, act of pailiament is necessary to 
dissolve the marri.igc, ii. 502, n. ]. sentence of divorce a meraa ct tknro, 
and verdict with damages aiunnst the adulterer, arc usually required bdtorc 
Such act passed, tbul. exceptions in cases where no verdict at Jaw can be ob¬ 
tained, *5#d. Semb. action for cnm. con. lies though the parries are s^arated, 
tbtd. limitation of suit, d»d. what persons may institute suit, 9S2, n. what will 
bar the suit, dud. pleadings iti the suit, dnd. ev blent c of the fget of adultery, 
diid. hcntcncc of scp.u'ation for luiulterj in a foreign court, when and how 
for e\ idcnie, 502 5, n. confessions of adidtcrv free from suspicion of collu¬ 
sion, seem admissible, 504, n. 2. retractation of confessions of adoltcry, when 
will not .ivail ibtd. suit for divorce by reason of adultery, is barred by recri¬ 
mination of proinovcnt's adultery, 501, n. 5. even if after that of defendant, 
ibid, condouatior, 505, n. 4. jointure not forfeited by adultery, 512, n. 1. 
Cruelty. What conduct amounts to sunVw, h. .4026, v. 1. adultery rimply 
taken does not constitute secvitia, so as to be pleadable in a divorce cense 
for cruelty, 502 c, n. when adultery and cruelty are both cbaigcd, the 
latter need not be proved, t6rd. but if it is proved, the adultery need not, 
it id. cnielty is not pleadable by wife jU bar of suit for adultery, ibid, the 
cofirt will not interipre in ordinary domestic quarrels, unless cohubitdtion 
is unsafe, i6irf violent conduct of wife suit for, ibid, curator ad litem 
of minw charged with cruelty, how appointed, 502d, ». 

Costs of suits for Divorce : on both sides are pmd by husband, up to hearing 
before the delegates, ii. 506, n. 5. so is alimony, tbid. costs not allowed 
to be taxed against the husbaiid during smt, whe*e wiic had a sufficient 
* independent income, ibid. ' 

XU. JS^mony: roust be paid h\ husband up to hearing before del^atet, in 
suits for divorce, ii. 506, iu ,4. given incidentally by court of chancery 
pheawtf 506, «. w. miantum of security under a suppHcavh on articled fcy-We 
ngainst her husband, tbid. alimony ptndtntelite in general, ii. 508,n. 7. quon- 
/liM of sums allowed as alimony pmdente hlcyibul. permanent alimony, *6u/. 
amount of, and fjoni what period pa^.abie, ibid, and Addenda, iv. 505. 
SQ>Arate meinti'iianre, .106, in. Semb. wife can in po ease be sued as feme sole 
(Dg reledon of mtirrngv su^lstt she and hdf btnbaiid'reside Hi fhe 

kingdom, 506*0, n. m. husBarufv miAe t&fble fi>r tdn&ftf charges df ^bo 
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jy€arriagef — o/ Alimon^-^confiniicd, 

j ^ a beparatt: jw a tntepa u ce, JErra/a, xv. 499. Addenda, QffEXAL.|.oc&er 

instances that ^hc cannot bo cor^idered a fnw toU, in 507 «, «. 5. husband 
seems chargcxible witn her debts, at; Icust if dues not pay the ia^temuu;c> 508, 
n. 6. aad see Sdiolty v. Goodman, 1 linia. Rep* 349* Ireland is opt a foreign 
country, so that a lame covert may Uu M^d alone during husband’s rcs^eaea 
there, 507, n. articles for sepiirate m&intcnance between husbaod and a tins* 
tee for the wife, arc enforced iu equity, tbul, cdcct of reconciliation oif hu^ 
band and wife, on suit's for separation. tbuL deeds of se{)umtion not jxicad* 
able in bar to proceedings in ecclcdubtical court for restitution of conjugal 
xightb, cbihlrcn begotten after volunt«uy bcjMimtiun, are presumed 
tiinxitc till non-access is shewn, 507 a, n. 5. Abler, if begotten after divorce a 
meiua ct ihoro, till access is jiroved, liirf. \ 

Xlll. Mlopcmcnl. Any person nia> receive and p?otcct woman compellea by 
ill usage to leave her husband’s house, ii. 510, ». 9. jointure not forfeited by 
, adulteiy' of wife as dower is, 512, u. i. 

Adarriage goodt given in Wales, not tithablu, iii. 521. 

JiWoxu, tithublc, lii. 49617. 

Ahlbt, personal tithe as to mode of payiuent, predial as to locality and tithe 
owner, iii. 408. 517, n. i. removal of, desU' 0 )s modus, 456, r. 7. must paid 
once a \car at or belbrc Easter, 517, n. t. hill for dUeovery of tithe of, and 
answer thereto, what must state, ihid. tithe owner must thew that the mill has 
been accustomed to pay tithe, 518,». 8. account of tithes of ancient mill 
with recent additions was decreed, with certain allowances^ iv. 506. 
ancient corn mill rebuilt, adding two pair of new stones, is tithable, 
519, iU 1. but mill rebuilt on site of ancient mill whiih has fallen is exempt, 
, 519, R. 2. so ancient corn mill dots not lose its discharge by being occasionally 

used as a com mill, ibtd. light to tithe of, when revives, after exemption sus« 
pended, d>itL 

MiUc, (see Chcnc,) mi\t small tithe, iii. 507. custom that parson shall send for 
tithe, good, 310, H. 9. morning and evening’s milk are distinct titliuble matters, 
I 51S,». s. first milking tithed should be me evening’s, i^uf. modus for, 514, 
and R. 3, 4. 

Mines, in glclic lands, opening, ii. 301, n. 6. 

MvU, small tithe, ii. 496 a. 

Moiuuteric*: what abbots and priors were lords of parliament, iL 527, n. 2. 
k4«epi?»g hospitality on sites of suppressed, ii. 536 v. lands belonging to the 
teuer, dissolved by QTJlen.H, c. 28. arc now liable to jxay tithes, 537, w. 4. 
ecclesiastical process for lands belonging to abolished, prohibited, 543, n. 5. 

, Monuments* Sec ChurcJtes. 

Mortgage : delivery of mortgage deeds as a donatio mortis causd, ir. 111, n. 6. the 
bond constitutes the debt, the deeds the security, ibid, relinquishing mortgage 
debt by parol, by gift of the deeds, inter vivos, ibid. 

Mortmain, the object of 9 Geo. 2 . c. 36, was wiiolly political and intended to 
prevent new acquisitions in mortmain ir Englatid, u. 552, n. docs not extend to 
Granada, ibid, regulates, bat does not prohibit mienatlons in mortmain, inter 
vivos, ibid, extends to leaseholds^ 552, n. 7. and semhlc to copyholds, 552, m 9. 
but see 153, m. limitations void within 9 GV 0 . 2 . r.S6. does not avoM other 
limitations iu same deed not within that act 552, r. 8. grunt of lands in trust 
to rc(iair family vaqlt is not within 9 Geo. 2 ., 552, n. 1. what is a conveyance 
/or ike benefit of a charitable use, 552, n. 2. what colleges are not within the 
net, SS3, u. 3. devise of personalty, to erect, &c. a school, diractii^ *that 
lands should not be purchased, is not within the act, 558, n. e. 

Mntbard Seed, is small tiUie, iii. 496 a, and n. 8. 


christimi^aine,*^ what i. Ill, n. G, liurd name,]!. 4S1h. two^rmom 
r f DBBMM ffivca IB bootism to be considered as one name, 482 a, n. 5. 

4 



to - 

i^ f^^oii h d ldkd; li ia ft^ lft^ s ih, h. 4'tS'Ci ■ ' 

Ifolarv putdic, regtsfrars, -^d tioHcrtors, ^<i;ward», &c. ‘ of' the nmv^vities and 
colfeg:es, (inii chapter cicrka of cathedrals, exempted iiN>tn 4VGei>.5. e.79n 
n. 1. stamp duty on admission of, 5. 

JVWtty ^ Marriage. See Marriase. ■(I. Who may marry^ &c.) 

Nunevpaime WW, iv. 107, «. mi. t , 


V . o 

Oa1»^ first titbahic in cock, iii. 444. 4C2, n, 5. custom to render 11th instead of 
' lOlh cock, 4ff2, «. C. 

act of, 13 Car. 3. c, 11., ii. lS>3a, n. 9. 

Offerinesy compensation for personal tithes, iii, 22 . due at common law at 2d, 
per head, iii. 22 , n. 2 . more ma^ be payable by custom, Und. eccle*aastical 
courts cannot try right to oflbrmgs claimed by custom or prescription, ibid,^ 
kirk or church shot, plough alms, loot or light shot, iii. 23. * 

Offices. See Dissenter: disciualification for, on account of not haring received the 
sacrament within a year, now aflfeeted by annual indemnity act, ii, 179, 180, 
Ordination: ordaHitng ministers specially destined for cure of smds in his 
^a^esty’s forogn possessions, (59 <j»Vo. 5. r. <>0. 1.) iii. 4o«. such ministers 

’shw not^old preferment or act as curates in United Kingdom, exc^t by what 
consent, ibid, no person ordained by bishops of Quebec, Nora Scotia, or 
‘Calcutta, &c.y shall officiate or hold preferment in England or Ireland, without 
^ what consent, idtd. persons ordained after 2<1 July 1819, by colonial bishop 
;■ not having episcopal jurisdiction, shall never hold preferment or officiate iu 
' Edgiand or Ireland, ibid, priest’s orders, what arc, iii. 40 a, n. 9. 

^OiV c«Ac, no agistment tithe for cattle fed on, iti. 476, n. 5, 477, «. g. 

' Omons, small tithe, iii. 496 a. 


P 

'Paraphemaixay derivation, ii. 456. Husband’s power over, ibid. n. g. right of 
widow to, shall not defeat creditors, iv. 307, «. 7. so of widow’s chamber, 
- 42, n. 8. 

^Fofisk. Origin of parish churches, i. 67. tithes of cxtra-parochial places belong 
to the king, iii. 62, n. 2. bounds of parish, how tried by action, or commission 
' • of perambulation, iii. 64. n. 4. parson can give no evidence respecting bound- 
^ aries of, ibid, boundaries of, ascertained by commissioners of inclosure, 65. 
* c^not prescribe innondccimandoy iii. 435, ». 1. parochial modus, 437. 

Parish Cl^ky election of, is merely temporal, iii. 67.- n. 5. not deprivable by eccle¬ 
siastical censure, 71, «• 7. in the new churches built by parliamentary grant, 
^ are to be actually appointed by the minister, ibid, serving office of, for a year, 
gains settlements, 72. proclamation by, during divine service, iii. 255. n. 9. 
"^artonagey must hove some land; for, if only tithes are proved, it is no rectory, 
iii. 72. n. 8. 

Sec Deer. What modus is destroyed, by dlsparking and cultivating with 
corn, iiL 456. origin of, if discoverable, generally avoids modus, iiit/. 
‘PdYttidgeSy only tith^le by custom, iii. 413. 

'^edrSy small titoe, iii. 496 a. «. 

'^ecckcy not 'tithable in wad, but in cock, iii. 463. n. 2. green, gathered to use in 
’ house, serah. tithiiblc, 463, n. 3. :mcicntly garbed, or bOTnd in sheaves, 466, fi. 8. 

when may be a small tithe, if cultivated out of gardens, 466#. 

•• l^ovliarSy 15 of Canterbury, what, Hi. 73. n. 9. archbiidiop or Ushop may «^oree 
Clergy Residence, &c. Act (57 Geo. 5. c, 99. s. 73.) in, where locally situate in 
proviiTcc or diocese, 76, 77. But if belonging, to' arehbi^c^ or bnbop, 
though locally situate in another dioeese, remain subject to him, 77. aud his 
licence of pqn-rt'stdencc need not be registered in the local diocese, ibid. n. 2. 
all other concurrent jurisdiction in respoct'of ibis act to6ease>77*' 

Penance, discretion as to,-m cases of incest^ ii» 500, 


■ • *•. 



ADDITIONS AND NOTES IN THIS EIGHTH EDITION. 


issuing out of appropriation by prescntutiou is auahleiasiuritu^l^OOM^ 
-ss^ n. s, cMiDot be redcased to the or^ary, idid. ^ r 

Peramhtdation. Parish. 

Perception. See //«y. Vicar. 

Personal iitkeSf payi^lc onre a year, at or before Easter, iii. 517,-a. U pot 
claimable on profits of trade or jtrofes&ion^r twpv lucrum^ 520, a. 5. 

Peivs. Sec Churches. * 

Pheasants^ only tithablc by custom, iii. 41.7. 

Physicians^ whetlii'r college of [diyKictnns has control over King’s sul^ect mi* 
nistering to any ouhvard sore, &c. iii. 91. privileges, &c. of surgeons, iii. 90. 

) privileges, &c. of apothecaries, iii. 91. . . . . 

PigSy nnxt tithe, iii. 408. custom to pay one when there are seven and not 
and to pay nothing when there are iimlcr seven^is good, 498. but see XnUat^ 
mediate Numbers: tithe of, in what parish payable, iii. 502, n. 9. .■ 

'Pimpingy punishable in spiritual court, ii. 129, n, 1 . . ' 

Pine apples, titlmble. Hi. 496 a. 

Plcuarly. See Advowson. 

PtoughXalms. See Offerings. i - 

Pltmuy small tithe, iii. 496 a. - ' 

Plurality, as to avoidance of first benefice by instituiion to a second, iii. 95, n. ;8* 
dignity as dean of cathodral without cure is nut w-iiliiu words of 2i 8. 
c. 15., fX), ». 2. bishop after consecration vacates cure; at coiniiiou law, 
lapse is not created by acceptance of second living till induction, 96^ n. 3. 
cures augmented by Qticni Awtc*fi bounty to be considered benefices present* 

< alive within nets ugniust pluralities, 99, 99 a. temporary saving for pluralist of 
I such augmented cures, 99, 100, and 99, u. 4. like saring for pluralists hpldiug 
tMO benefices by dispensation, and inducted to a third, 99, 99 a. bishops* 
suffragans may hold two benefices with ciu'c, 100, n. 5. brother or son of a 
baronet, son of bishops, or bastard of tcinpond lord, not qualified for plu¬ 
ralist, 101 , n. 8. letters of domestic chiipluhicy must be signed and sealed, tiid. 
n. 9. Juris utriusque. i.c.. yranouici et civUis.] doctor. 102, n.y. supernumerary 
chaplain, 105, n. 1, 2. rectory annexed to a prebend is not {jappropnate benefice) 
within 21 lieu. 6. c. 15. s. 31. so as to be tenable with another bcueficc having 
euro, 104,71.4. 

Polygamy. Sec Marriage. (1. Who may mairy, Ac.) where the first marriage 
was in England and the second beyond sea, that is uot a felcmy triatfie in 
I England, iii. 112. n. 6. punishment of, 115. 154, n. 8. nullity of maixi^e for, 
ii«454a, 5000, ». 5. evidence of first tnarrhige on iridietnient for bigamy, li* 491, 

. 71.7. of identity of party twice married, 500 a, 71. 5. 

Poor's rate, rule of rating charitable institutions to, ii. 554, n. \. modus xqgulated 
by, is bad, iii. 445 a, ti. 

, Pojsery: 

■ Popish marriage: marriage by Popish priest according to English ritual, iii. 154, 
71. 8. why a marriage in this country after Ifopish ritual is uot It^al, ibid. 
Popish burial: Popish priest shall not ofliemte at funeral in church or church¬ 
yard, iii. 154,a. 

( Popish attorney, must take oath of supremacy on being admitted a master ex¬ 
traordinary in chanceiy, iii. 176,7t. i. x 

Potatoes, arc small tithe, iii. 410. used in the house are titbable, iii. 463, a.- 5. 
what words in an ijndowincnt will not give vicar tithe of, 495, n. 2. suhsequ«pt 
I amlowmcnt with, when presumed, how set out, 496. modus for,bad, 496 
Practice, of ecriesiasttcal courts, iii. 192. , 

Pi'cemonstratcnscs. See .TWiei, III. 

■ Prebead and Prebendary, Deans and Chajttcrs. Prebend of Skipton. 

< iJ. 90, 77. 3. • ’ 

. Precontract, divorce for, it. 434, Tt. 8. was a mneido. 457, n. 9. See ^arpage. 
II. -Of Marriage Contracts. 

dale oti A.D. 1189, Ui. 449, 77,6. 4^4, 71. 6. , 

Presentation. ' Iieneff:e, axsd x. 136—151, tio/w, 170, 77,9. 

priest’s orders wh^, iii. 40 aj ji. 9. ^ t 
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itnd mimads qf ifte <cior^. Suit Ia «ec2en&tttcal Aaurt for arrasting 
''-'■|>rieBt i#hU«- ':TOmg to, contiouisg at. - or reciA^ing-.ffom. ^^U«^ne series, 
i ■ lii* -197^ n* 3. Tike suit for money given as eoimmitation for peRao€e» 200 « n. 8. 
a clergyman shall not take to farm or traffic, and exceptions, in. 209. making 
tdaem tMnkru|)t8 before repeal ot^21 lletuB.. c. 13. 209, n. 1. - whether a clergy* 
roan taking a lease as property! or by devolution, as next of kin, was within 
21 Hen. 8. c. tS. against clergy*8 farms, i6id. 

Proctor: party doing any act himself in court, vacates power given to, iii. 211, 
n. 2. not to be justice of peace in any county in England-or Wales, 211. 
statPp duty on admission, and annual certificate of, 211,212. acting a»»ueh 
. in his own or another’s name, for fee without admission or emx>liaent, 
penalty, see Addenda, at end of this volume, ^ufiering name to be used in 
,proctor’s business for benefit of any person not a proctor, ibid. excopticUis 
for certain persons; limitation of suits, &c. U>id. 

Procuration, iv. 30, n. 4. ’ 

Pro^ancTteu, Slatphemtf, Sweating. Christianity is part of laws of En^a^, 

iiL 215, n. S. common law punishment for, is not taken away by 9 & 10 W. 3. 
0.32.216,71.4. penalty of denying the Trinity repealed, 216. acts agtunst blas¬ 
phemy in Scotland repealed, ibid. 

Profeanng. See Entering into Rcli^on. 

. Erofubition. See Courts, Indicavit. 

Nature of the action, and where moved for, iii. 218 , ti. 6. refused after ap¬ 
pearance in spiritual court to a wrong citation, ibid. n. 7. jurisdietion Of 
spiritual court depends on the nature of the tpiestion in dispute, being 
* ecclesiastical or otherwise, ibid, and 221, ti. 1. does not lie for proceeding 
i contrary to canon law, 219, 7t. 8. not grautablc after sentence, tlkough 

: one matter was not of .ecciesiastical cognizance if the other was, 221 , 

7t. 1. 228,71. not grantable on suggestion plainly false in fact, 223,77.4. *n«y be 
• refused where the surmise is matter of fact triable by ajury,t&'d. does not lie 
before the matter foreign to the ecclesiatitical jurisdiction is pleaded below, 
. 224,71.5. exceptions, i5id. does not lie on process before libel and appearance, 

HAd.n.^, granting on last day of term, 226,71. 7. cannot be had sentence, 
unless want of original ecclesiastical jurisdiction appears on the face the 

proceedings, 227, n. 8. nor where such want of onginnl jurisdiction in the 
courts below so appears on the face of the proceedings, if prohibition for 
defect of trial miglit have been previously had on due application, ihid. but if 
spiritual court inctdcntsUlp determines a point of common law cognizance, 
otherwise than the law requires, prohibition lies after sentence, though the 
objection does not appear 071 the face of the libel, ibid, mere statement of'a 
custom or prescription is no ground for, till it is denied and the spiritual court 
“ is about to try it, ibid, time for suggestion in suit for small tithes, iii. 458, «i. 8. 

I costs in, to defendant, when and when not, 229, notes 9. 1., 230, and notes. 

executors or administrators not liable to costs in, though defendants, and de- 
r footed on demurrer, 233 a, n. 7. 

■Proxy. Sec Procuratit^. 

•’ PubHo Worship, laws for frequenting divine service on Sundays continued, in. 235. 
.clergyman cannot alter or omit any part, nor can he publicly address or 
reprehend obnoxious parishioners, in any manner leading to quarrelling, in. 
254,0.9* parish clerk may make what proclamation during, t5»d. iv. 8. n. 1. 
; right to enter and perform divine service, whether forniy defence in ejectment, 
"263, R. bishop may enforce performance of momkig and evening service on 
Sundays, oc other service required by law,, how, iJK 264. remedy before 
5.T^en»3. C.99. 4.51., s^« 7». 3. cUsturhing worship Cath<dic$, 263.1-singing 
■ia ebsrehes with an oi^n, cannot be interrupted the, clutfchward^M^ 267. 

0 . 4. ancient hymns used in churches before metrical .version of psalms, Und. 
A- hUiop's licence how necessaiy, and by wbom.not to be implied, 268^-0. 5- 

V.' .. ■ . o ' ■■ ■ ; 

QtMdrers, 52 ^ 60 .3. e. ] 55. does not extend to,ii. 206... itde.to.lry theadinissibility 
: T- os a witness, )97, n.^ i. oiticlet of -peace ibid, in oriroincl proeeedings 
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ft qoftker, hit affinna^n nifty be rend in bis own excBlnatkw^ 

'so if’ the mmediace object of presentation is a civil itecompense; wd.‘ bM^ot 
if its immediate objeet is the punishment of the individiial against whom it is 
bad, ibid. 

■ Quare w^iedii. See Advowton: 7 Atm. c. is not retrospective, it. 39 , n. ft. 

R 

lUtbbits, tithabic by custom only, iii. 415. 

■ '^akingtr of com gathered into sheaves, not tithable, iii. 461, n. s. of tenth cock 

of b^ley, 462, ». 7. round hay-cocks, 468, n. 8. 

■Map^t marringe of an infant ward bj’ her guardiar^ declared void, on ground of 
force and custody, iti. 279,». 6. 

Jlape~seed, small tithe, iii. 410. 471 a, n. 6. 496 a, & n. 8. 

ReaiUr'y See Lcctvrer: Know'n to canon law, is opposed to clergyman, iii. fift2. 
Yi. 7. where offidatc, though not in orders, iii. 285, n. 9. is not an “ecclesiutical 
preferment,** so as to divest a curate of his salary, 284, n. 1. in the universities, 
must sign declaration of conformity to the liturgy, ibid. 

of adultery, by complainant, bars suit for adultery, ii, 505, n. 3, ' < 

Rector^ s>}iug fur tithes on a modus set up, has a right to an issue as of course, fti. 
454, 454 A, n. 1. but not in a question of tithe between him and vicar, d>id. 

• Reciuants, statute of, 26 Hen. 8. c. 3. H. 276, n. l. 

RofuscU. See Benefice., and i. 156 to 162, yi. 

Renter Book: persons in holy orders shall keep registers of persons married, 
raristened, liorii, or buried, in their parishes, iii. 291, n. 2. par»h register of 
baptisms, niarriages, and burials (52 Geo. 5 . c. 146.), iind. forging or decoying 
register, 291 c, n. parish register of marriages in particular, after 1 Nov. 1825, 
291 a — 292. forging or destroying register of marriage, after 1 Nov. 1825; or 
forging or uttering forged licence, 292, 292 a, & n. 5. evidence of parish 
registers, 295, yi. 4. inspecting and copying them, ibid, arc evidence, though 
copied from day-book containing memoranda of christenings, omitting a parti¬ 
cular inserted in the latter, iiid., ti. 5. & yi. 6. entry in, is no evidence of time of 
birth, iv. 504, Addenda, copies of register of a dissenting cbapcl, bow far 
evidence, iii. 294, n. 7, iv. 504. Addenda, 

"Renter. See Notarif Public. 

ReptthUcaliony of will, to pass after required lands, its effbet, iv. 76. y». 8. by 
codicil, 109 . 

•' Residence on pecnliars. See PeciJinrs, Clergy Residence act, 57 Geo. 3, c. 99. 
Hi. 308. several acts relating to, repealed, Uml. " Benefice ’* in 57 Geo. 8. c. 99. 
-means " benefice** with cure, comprehending donatives, perpetual curacies, and 
parochialckapelriet. 308,508 a. No parsonage, having vicar endowed or perpetual 
curate, and without cure, \viz. a sinecure,] is a “ benefice ** within the act, lAtd. 
who is a spiritual person within the act, 308 a. & n. 9. residence ^onld be in 
the parsonage-house, 508 /. n. 1. wilful absence from benefice for three atones 
together, or taken at several times in one year, what, 508 a, & yi. l, 2. forfisiture 
of one third of the annual value, means of the average annual value, ibid. & y». 3. 
in what courts recoverable, and venue local, .508 a. & yi. 4, 5. be. 505, Addenda. 
time of absence not covered by licence, but less than three months, 388^6, w. 5. 
where no penalty for non-residence, if there is no bouse of residence. <ni the 
benefice, .508 &. house bought by queen Anne*B bounty, when deemed house 

' of rewdence, though not in the parish, ibid, residence of vicar in rectewy bouse, 
'-When legal, Und. bishop to allow ft fit house, when no house of reMdeneS^ fdtd. 

J iersons exempt from residence act, 508 d>~-508 d. & .508 g. discontintm^ ootion 
or penalty, on exemption notified, 308 d, n. 8. reridcnce of deaim, prebends, 
canons, Stc,. 508 d, sose. non-resident sniritual person, not l^pir^ bdotfb of 
residence in repair, 508 e. cases in which bishop may grant licences for non¬ 
residence, enumerated, ibid, proper house of residence is the parsonage, ibid. 
Arn. I. as to cases where there is no house of reiddence, tMd.&fi. 2. 
cence for non^’esidence, 508 g. sippcal to archbishop on bishop’s refiaaltQ'g^nt 



.. grantiliosil^eiof itogh^esidenoe, at discretloii^ jn o^er 

<aseff4 iW.;.-8bati ass^ salaries to -ciir^s etEOpkored to do -the, duty, Hid, 
sons for granting such licence, shall be transmitted to archbishop for examin¬ 
ation and allowance, ibid, annual list of licences allowed by archbishop, o< 
granted in bis own diocese, shall be annually transmitted to his majesty in 
council, who may revoke licence(jc &9., 308 1 . such licence, though revoked by 
his majesty, good between grant and rev'dcation, ibid, licence of deceased or 
removed bishop, in what sole instance void, application for licence, in 

what form matie, ibid, by whom licences may he granted, while>see is vacant or 
bishop disabled, &c., ^id. revoking licence, and appeal for so doing, ibida liconcoi 
to continue in .force, for what period, ibid, copies of licences or revocations, to 
be filed in the registry of diocese, and list kept for inspection, 308 L annual return. 
^ to be made by bishop to hjs majesty in council, of every benefice, with nnnjcs of 
residents and non-residents, 308 i—308/r. non-residents without licence shall 
annually notify cause of exemption to bishop, penalty, 508 k. bishop’s power of 
mitigating penalty, Udd. nothing in this act exempts from ecclesiastical censures, 
for non-residence without licence, iiir/. censures shall not be in force, or pro> 
cee^ngs admitted, but at suit of bishop, ibid, proceedings to sequestration, by 
monition, &c^ issued by bishop, if unlicensed person docs not sufficiently reside, 
SOBA'-’-SOS m. persons who shall return to residence on monition, sluill pay costs, 
308 m. if a person returning to residence on monition, shuIl, bcfui'c six months 
thereafter, absent hinisolf, the bishop may, without munition, sequester the profits 
of tlie benefice, 308 m, bishop may summarily punish past non-rcsidcnce, ibid. 

< remitting penalties, ibid, if clergymen continues two years under sequestration, 
or incurs three sequestrations in that time, the benefice is void,30B,n. contracts 
for letdng houses of residence are voi<l, ibid, occupier bolding over same, after 
the day 4q)pointcd for the clergyman’s residence, penally, ibid, clergyman not 
■ liable to penalties during such occupier’s residence, ibid, no oath to be required 
from vicar, as to residence on vicantgc, ibid, no penalties recuvcr<iblc for more 
than one year before action commenced, ibid, what penalties not levied under 
monition, may be recoved by action, ibid. & 308 o. wiien actions for penalties 
■ may be commenced, 308 o. commencement and conclusion of the year of resi¬ 
dence, ibid, months of residence arc calendar, not lunar, ibid, no action to be 
commenced for any penally, till after one calendar month’s notice to defendant, 

- and bishop of diocese, ibid, what such notice shall contain, tbid. plaintifi' sliall 
not recover without proof that such notice was given, ibid, no evidence of other 

. cause of action than that contained in the notice admissible, ibid. ]>ayiQg tnont^ 
into court, ibid, court may require diocesan to certify reputed auimul value of 
. benefices, as evidence under the residence act, ibid, licence for noii-rcsideuce 
may be pleaded in bar of action, with full costs in case of non-suit, &c., 308 /f. 
double costs to defendant, when, ibid. sta 3 'ing proceedings in such actions, 
ibid., & n. 5. plaintiff' to give security for costs, when, 308 p. if at time of filing 
rnonilion no notice of action is given, no action shall be afterwards brought, 
tidd. proceedings where action is brought, ibid, no penalty to be levied against 
the bod^', if recoverable by sequestration within three years, ilml. monitions, 
how istued and served, Udd. shewing cau.-»e against sequestration, Und. bishop 
. may recover penalties by monition and sequestration, 308 g. party against whom 
sucAi proceeding is had, is not subject to action, ibid, recovery'of fees, casts,&c., 

. incurred by 6|uritual person, aSwf. commissions to administer oaths, sh^ not be 
sul^ect to stamp duty, ibid. saWng for ins majesty’s prerogative, in granting 
dispensations,*^, archbishop or bishop not liable to penalties fpr non-residcncc 
' on benefice held in commenaam, and served by resident curate, ibid, proviso for 

- all powers of archbishops and bishops, and for due celebration of divine service, 
i&id. 

Reatgnttlioiiy no right to emblerncuts on, iii. 31(>, n. B. may be made in what form, 

. S30^ n. y. requires no rc^tradon, iidd. presentation by his majesty before ac- 
c^itancc by ordinary was .held void, 321, a. 9. w hether ordinary is bound to 
accept, 321, V. 1 

Mtttitution of cotpugal rigid*. S(;e M^lrriagc, X. 'Trial <f Marriage. . 
oommwston of. Sec Appeal,.Attcnitdt, Delcgaie*- 



ADDITIONS AND. EIGHTH EDITION. 

' Pi^eeedft ex acCs/exceirt on'spedal-'clauseto'Bdnnitnffi? mattcivi-'tfS, 

- 7. practicat' liiode df dbit^ing, ibid* ho«r and -wbeo obtained or refitted, 

i. 6 Sf n, 1. ' 

Ru/ffiCy how to l»c observed, quoad marriage, ii. 460. 

.ffiee, sznull thbe, ili. 4D6 a* * 


S 


Saerthnent. See IHitscviers. Offices, 

Sajfeon, small tithe, iii. 410. though gathered but once In three years, 413. 

Saint John of Jerusalem, >Sec 'nthest ill. 

jSnint KxHsy will not attested according to statutp of Frauds, will not pftM 

' lands in. Errata, iv. 238, n. 7. ■ > 

Saint PelersbttTgh, marriages of British subjects at, ii. 476 c, d. 

Sanctuarif, food to person in, i. 394, n. 9. 

Schools, f^'C Chaniable Uses, Colleges, Hospitals: election of 8 ch 0 <dmvster 
under deed of founder, iii. 333, «. 2. where the king is founder, is 

visitor, when private person is founder, his heirs are visitors, except Ire faas 
lodged the power in otbei’s, ibid, 354, n. 5. local visitoi^s, ibid. WoodMdge 
free-sehool case, where visitation lapsed to the crown, 334 a.n. 

Scotland, Protestiint religion and Presbyterian church government secured in 
Scotland, iii. 338. Scotch universiticH secured, ibid, act ratifying confesrion of 
faith confinned, ibid, the sovereign, at hia accession, shall swear inviolably to 
maintain the nlrove settlement, .358 a. the settlciucnt again secured, ibid. 

Seduction, action for, ii. 104, A-. 

Seeds’ (in general). See Cftrri)t-.xccd, Jiape-seed, &c., &c. small tithes, iii., 
496 a. only payable when no tithe i-s taken of the herb.s and plants them* 
selves, 496 rt, and «. 1. expeucc of rubbing out, how deducted, ibid, 

Sentence of Kcclesiastical Court, stamp duty on, iii. 359. bow pleadable in temporal 
courts, ibid, n. i. cflect of, Hbcii pleaded or proved in courts temporal, iv. 358, 
91 . S. cOect oi\ concerning marriage, 483 n, 494, n. 1. ii. SO, tu 3. & -12 

Mod. 2.33. 

Seqmratc MaXidcmmce, See XTI. AHmonpyW. 506,n.tn. ^ 

Sequestration, evidence of writs of, iii. 5-iO, «. 6. ^nacure ol the writ of; its issue 
return, &c., and the lushop’s <(uty thereon, iii. 340—.740 a, and notes: sc- 
ijucstrator liable for dilapidation-* in the bishop’s court, till what period, 
ii. 157. and notes. Sec JHfaindetfions. 

Serving churches: no clerk shall serve more than two churches or chapels in one 
day, cxetption, ii. 67. 

Sextim has a freehold in his oiTice, iii. .742, n. 4.^ custom ot removing at pleasure, 
UtUl. salary of joint sexton iiftwo \iniLcd parlslics, djid. 

Sheci>, See Lautb^ IVnol: brought into parish after shearing time, and sold or 
killed unshorn within the year, are liable to agistment tithe, iii. 47.5, n.. 7. 
paying wool tithe on, when exonerates from agistment tithe, and when not, 
ibid, n. 8, 9. pay agistir.<*nt tithe, tijough turnips are cultivated to impiove laiid 
lor corn, 47.5. so if folded on land, which has jwiid tithe of hay or cewn, 
and there fed on turnips or vetches, ihul. agistment lithe duet in one parish, 
though tithe of woal and lambs duo in another, 47.5 a. removing sbeop fed 
in a parish or elsowhere, just before hunbing and shearing time is iraud, to 
be remedied in equity', .504, K. 4. 

Sinioni/, a bishop’s taking more than legal fees i», in. .746, n. 1. may be tried la 
eccIesiasTical courts, tAid. not punishable criminally at common law,*348, .w. 2. 
disability occasioned by, cannot he disfiensed with by H. M. when, .75(^3. 
Kesi<mation or exchange of liencfice for money is, however appareutly fair the 
transaction, SS1,«. 4. so semb. a boml is invalid, when connected witll a 
corrupt a'^rcement for taking onlers, ibid, sale of odvowson after vocoBcy. is 
void 352,'^ n. 6. sale of benefice, pending action for removing a presentee-^by 
usurpation, who is afterwurdir removed, is void as, ibid, buyi^ .next yria- 
mentation, when not aimoniacal, ibid', n. 8. may bo comnuttadr -wniimt 
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of patron or incumbent^ 35S, n. e. and n. 9. whether reservation of an amiidi^ 
.^to tbe.iiritioiv of }ast ineumbent utr 3^* n. U iaaeimoniaeal imefit 
^f^khbi the act, ibid, general resignatioa bond* new approved by the bishops, 
SS9 a, n. S. bat are enforced at law, and how. Hid. n. 5. reu^ntton bonds in 
Wour of specified persons good«iSed,n. iv. 305. Addenda, bonds, d:c. partly 
. tinu^oiacal, when held good for r^naining part, iii. 5S6 n. defence to actions on 
account of, n. 1. patronage of living to which person shnoniacally pre« 
sented does not now lapse to the crown, 369, n, 8. purchase of advowsen in 
■ foe by a clerk, whose trustee {M^sents hhn after death of incumbent, 370, n. 9. 
Sift artudet, act of,ii. 451 a, n. 7. 

SpMfi lieenee. See Ji£arriage,W. Of Licence: From whence issued, u. 465,«. 2. 
SpecM xMcwpwuXf instance of its taking place, iv. 68, n. 3. 

ijipofiartoft. See IndicavU : suk of, lies in spiritual court, where two persons olaim 
titjies under the same title, but without the right of patroni^ conang in 
questioa, U. 339, a. 9. 

Sp^ate, See Idarriage, II. Of Marriage Contracts. 

Stoofe^ standing in trustees* names and not in that of testator, passes by will of 
• testatoivi^* 134, n. 9. live and dead, what passes by bequest of, 166, n. 9. 
Stubwi cut for fodder, is not tithable unless there was fraud in leaving it 
unusually long, iii. 462, n. 9. and s. 

Subtraetion, ti 485, n. 

Smday. Lord*t Dap. 

Suppin>aoU, See MarriagCf'SU. (Alimony^) ii. 506, n. m. 

Ssirgeom. See Pkydeiant. 

T 

Tares, cut by instrument, and used green are great tithe; aider, if severed by 
mouth of animal, iii. 463, n. 1. 465, n. 7. first tithable in cock and not in wad, 
465, a. 6. second crop tithable if mown, 470, n. 9. cut and used green by cattle 
used in husbandry, when not tithable, 471 a, and notes. Seed tares great 
. tithe, iii. 410, n. 6. 

Taxes, exemption from assessed, in favour of servants of certain hospitals, ii. 336. 
Teaxles, sinaU tithes, iii. 410. 

Templars, See Tithes, Hi. 

Terrier: ecclesiastical survey, how becomes terrier, iii. 399, n. 1. to be kept in 
biBhop*s registry offices, ^id. legitimate repositories of, what, ibid, highest 
evidence, tbid. tithes entered in as payable, generally payable in kind, ibid. 
received in evidence, though signed by churchwardens only, 400. but though 
this is law as to parochial, quaere, also as to farm modus, ibid, alone without 
any evidence will not prove a modus, 407. 

TheUussoiCs Act, 39 & 40 Geo. 5. c. 98. iv. 163. 

Tkirly^ne ariicies. See Articles, Deprwation. 

Thyme, small tithe, iii. 410. 

Tithes: 

1. Or^sff of tithes in England, ii. 407. 

- II. Of the several hinds of tithes, with their nature and properties, and hermn of 
great and email tithes, iL 408. 

111. Of what things tithes shall be paid: and therein of exemptions and discharges 
from tithes, ii. 411. .. 

. IV. Of moduses, or exemptions from payment of tithes ui kind: and therein of 
<eKStom and prescription, ii. 431. 

. V. Of the several parlictdars tithable, ii. 461. 

VI. Of tdhiatg ta general: and of the setting out, and the manner of takiitg and 
earring away of tithes, ii. 531. 

VII. Tdhet, how to be recovered,‘U. 536. . 

cVIQ. Tdhes iA London,ii.,55i. 

i'iihes (in general), restoration of, tn loyal subjects deprived of them liydong 
^ .parliament, i. 43. ecde^stical jurisuicuon over tithes in general, it. 3S9, sL 8. 
ijaM:if 8 be 4 rtght uf pataouage aoaus into.quettion, xbuL. unless iha UHtes in 
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. 7 . <dia|^ufie ;are under 'One fourth t>f the yearly value of the hemmReei,Md, 'quftt- 
tins fut'tO) between parson and vicar, or ^tween two incumbeMa eMfaibg 
under the lanne patron^ may be tried in spiritual coart, by suit of jjQO&rtsen, 
•6id. have every property of irdieritanc^ in land, except that they be in 
^ant and not M iivery, ii. 411, 8,1. lands of lesser zbonatteiies pay 

tithe, sii. 416, k. 3. claim of tithe.only dilcbaiged by spedal words, 450> n.-7. 
ecdcfia eccicM deckmeu so^ere non deheit only applies between rector Mid 

vicar of same church, 439, n. 4. when the occupier does more dian Uio law 
compels him, the law often gives the privilege of paying less, 442 6, Ar'ft. yV' 
little Mlvant^e on either side immaterial, t6td. occupier’s motive to mahea. 
bar^n beneficial to the parson allowed, 450. 454 6. n. 1. amede'e^ ta 
and new tithe on every new increase, 475, n. S,p. 477. he shall pay tithe tfr 
whom the otfaei* nine parts belong, when the tithe becomes due, 490. 
to tithe in kind of cro[}s accrues on severance, and the fight to taJkt it, 4i» the 
earliest stage in which the tenth part is distinguishable from the oth^tifM;^ 
521, n. 6. before 52 Hen, 8. c. 7. laymen could not have, or sue for titbdr| 
532, n. 4. therefore tUket of a rectory do not descend in gavelkind, iBid.- 
.foase of tithes in Ireland, 570, n./. 

I. Ori^n of tiifict in England^ ii. 407. 

II. Of tkc several kinds of tithes, withiheir nature and properties, and hepein-' 
great and small tithes: —Tithes, whiit arc, iii. 408. pnedial tithes, t6id. mixeii- 
tithes, ihid. personal tithes, ibid, personid and mixed tithes are smalt 

410. endowments of vicarages with small tithes, 409, n. 7. Addenda, ir. -S09'^ 
(and see yicar, &c.) person occupying lauds in a parish, must pay tithe there, 

411, n. 6 . portion uf tithes within the parish of another, when presumed, 
ibid, king’s right to tithes in cxtra-parochial places, 411, n. 7. 551, ». 5. 
tithes lie in grant, and not in livery, 4i i, & n. 8, 9. 

III. Of what things tithes skcdl be paid : and therein of exemptions and discharges 
from tithes:—het of2 & 5 Ed. G. c. 13. (exemption of barren land from tithes,) 
is a remedial act, ui. 415, n. 5. exemption from tithes on account of barren^ 
ness, is only when the land is in itself intrinsically barren, iii. 415. onus 
of proving huid barren lies on defendant, 415 < 2 . suggestion for prohibitiOQ 
to spiritual court to try barrenness, within what time to be proved, 414, n. 5. 
lay feoffee, or lessee of glche, shall pay tithe, 41.I, n. 7. is entitled to erobleo 
ments, 415, fi. 8. not so parson who resigns his living, ibid. Cistercians, Tcm- 

C lars, and Hospitallers, exempt from tithes by council of Later^. 416. «. 9 . 

ut not Prsmonstratenses, ibid, lands of priory of St. John of Jerusalem 
empt, quamdiu proprns mantbus excnlant, ibid., and 417, n. 4. lands to be 
exempted must have been in the hands of the orders before 1179, iU. 2, 

presumption from their having ever paid tithe, what, ibid, lands of lesser 
monasteries pay tithe, 416, ». 5. 51 Hcn.G. c. 15. relates to monasteriestHs^ 
solved before as well as ajler its passing, 417, n. 4. exempts from fkhe all 
abbey lands which cuinc to the king after 4th February, 27 JFIen.S. A.D. 1555, 
1536, ii. 417, «. 4. discharge, by unity of possession, of ]>arsonage and land, 
tithable, 424, n. 6, 8. 456, n. .7.' discharge by lirescription, or having never 
been liable to tithes, by being always in spiritual hands, how proved, 424, n. 6. 
449,n. 6. unity of possession, why does not inscharge a copyholder, or tenant 
for life or years, from pa 3 ’ing tithe, 425, & n. 1. abbey lands, in the bands'of 
king’s lessees, ary exempt, because he cannot cultivate them himself, s6id. if 
he sells the reversion after leasing them, tiiey are liable to pay tithe, 426, n, S. 
king’s grantees of lands of the larger monasteries, bow discharged, 427, n. 6. 
tithes of commons inclosed by act of parliament, 4.7J, 4.51a. eom-rents^ in 
... li^ of tithes, on inclosed commons, ibid, leases by inc^beitts of lundt ^al> 
lotted to them on inclosure of commons, 451 a. increa^ng value of titiies is 
always allowed lor in private bills for inciosure, 441, a. 7. 

IV. Of Moduses, or Exemptions from Payment of 'liihes in JCind ,* .(f Cotnpo^ 
sitione Retd; and'^ Custom a»d Prescription :— 
c ought to bo as cu'taia as the duty destroyed by it, iiL 444, n. 7. cannot 

L:i ifiarefore be laid ■ia.tba-altcmattve,444» 4440 ^ 11 . 8 . prescriptiva soodus is 
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annexed to,certain liu>d;^ custPODar^rmadug: p>^ainde^fia4ef^^^..UieJUnds. 
t)}r forcp of custom of district. iu< IA R* l> ecclesia^cal person docliumg 

pigment of tithes, must prescribe tn non decinuu^da. 432. ^ n.,4, how sucu 
prescription may be proved. 43.$, ^ u. 5. bitditop may preserm^ that he and bis 
tenatifo for life, ypurs. and at wU, as well as his popyholden, have been iVee 
frocp payment of tithes, when, 4^3/& »o/rr, ^d see 4S3,n. l. local privile{;e 
of exemption must be proved by claimant, 433. prescription in non decimandwy 
by ft county or hundred, as to things tithable by custojn only, extends only to 
wtell-known (^visions of such county. &c., 435, n. 1. parish cannot prescribe in 
nan.deciniando, ibict. nor can chnrtmwardens, possessing lands by .pi'escription, 
for'Repair of church, i5fd. Setnb. constant retainer, or non •payment of tithes, 
without proof of imineqiorial compensation, is not in itself a su^cient dis¬ 
charge. as against a lay impropriator, 455, 436, & n. 3. h. 4. d fortiori not 
against an ecclesiastical rector, 436*, 8c n. 4,5. money payments nmy be eatab- 
lished-as modtucs, though called cowposUiom by the witnesses, when, 436, 6. 

.^odf of actual payment of modus outweighs its omission ip the parlia- 
oi'entary survey, ibid, modus presumes a composition for tithes beyond 
time of legal memory. 437, & n. 8,9. thus, modus of Is. 6d. in the pound 
was held bad. as that measure of money was not known till temp. Car. 1. 
4^6 a, n. 4.' customary payment, in lieu of tithe, need not be immemo¬ 
rial, 437, Sc n. 8, 9. paroclual modus, what, 437. farm modus, what is, i&fd., 
454. composition real, is land, or real reconipence given in lieu of tithes, 
437, n. 7. Semb. defence by composition may be set up on failure of modus, 
ibid. n. 8. but uot the converse, 439. ii. 8. com[)osition real nut to be pre¬ 
sumed fronf mere usage, without deed creating it, or proof tiiut such deed 
once existed, 459 a. di^rence between a modus and composition real, in 
whidi this rule originates. 439b. Mmlm cannot be made since 13 JSiiz.,4S9 c. 
deeds of consent m patron and ordinary to the creation of coniposiliou real, 
how proved. 439 c. composition cannot be laid in the alternative, 444. 444 a. 
n. 8. temporary composition by parol, for retainer of tithe for one year only, is 
good, till sufficient notice of dissent is given, iii. 441. & n. 9. 1. is merdy 
personal, and ceases on change of occupier or incumbent, iv. Addenda, 506. 
interest accrues, when, and when not, hi. 441. 8c7t.*J. parol lease of tithes 
for one year only, is void, 441, & ». S. effect of farming tithes under parol 
agreement, after lease expired, 441, 72 .3. evidence of title to tithes, by mere 
proof of paying composition for tithe in preceding year, ibid, what is suffi¬ 
cient notice of dissent, 441, 442, 443 a, & 72r;/i7.(. such compositions deter- 
uunablc by incumbent’s death, 442 a, & notes, how apportioned, if continued 
by successor, Snd. instances in which moduscs have been held bad, as being 
only for emolument of third persons, and not the pai'son, 442 a, 442 b, ». 1—5. 
custom for land-OM'ncr to take the best of (*vcr)' tcu lambs, and tithe owner 
rile next best, is therefore bad, 442 b, & n. 6. the exact quid pt'o quo in tliese 
compensations will not be stricti}’ balanced, ibid. 8c n. 7. instances in which 
moduscs of one tithe in lieu of another have been held bad, 442 b, & 442 c, 
notes, modus must be diffiircnt in kind from the thing that is due, unless 
parson has benefit by its being [layuble in another slmpc, 443, tt. 5. 4 43 a, tt. 7. 
for modus to take part of tithe for the whole is void, 445, n. C. this rule ap¬ 
plies only to things do jure tithable; instances, ibid, and not to things whereof 
tithe is only payable by custom, ns fish and cheese, ^43 < 7 , n. 7. t\oT sciublc 
when, though the compensation is of the same nature with the thing com¬ 
pounded for. the tithe is rendered in an ulterior or ameliorated state, 444, & 
notes. 461, n. 3. 469, n. 3. must be certain, and incapable of variation at will 
of dtber party, 444, n. 4. 8c n. 7. 444 a, 71 . 9 . .cannot be laid in altci'ua- 
tivc, 444, 444 a:. 7z. 8. payment of difierent sums shows it to be uo modus. 
444, Tt. 6. agi'cemcnt with landlord to accept composiUon with bis tenant is 
bad, 444 c, n. 9 . instances of moduses deemed void, for uncertainty of de- ^ 
scription, 445, k. 1. what moduses ore bad for uncertainty,-with reference to 
duration. 455. modus destroyed,by r.eqioval of .^ill. 456. by disparking/* 
park, but not by unity 91 ' possession of riic rectory and the land, 
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c^yidid modtMcs, 44®, ^ 2. there shDuld be Mine fixi^d of ^ycnciihehcl 
why, 449, & n. 4. though a fixed day need not be stated in pleading iSId., a. ^9.' 

Rankness :<^Modiu running high, rtuRes "brAuinption that It is-.nipderu.apd 
rankyiii: 449, & n^5. tdoduses held bad tif rankness, 4 .S 0 . moAis, wh^e 
there are ten or five edves, bad, for not providing for ratennediato tiutribers, 
44®, ^5a» n. 450, n. 2. moduscs held not rank, 450. motive of making h 
bargain benefited to the panon, allowed, U/id.y 454 h. n. I. aiJiivcnt inag^i** 
tude of a nrodns, pCT acre of /and, is not so strong ns if it haa’ been a modps 
for things tith^le, & 450 a. effect of rankness when given in evidence, 
454 ,454 a. power of courts of equity to decide on rankness, without a ju^, 
454 to 454 c. • 


Trial of modus: — How to be set out in answer, ii. 49. precise day of payment 
need not be pleaded, iU. 449, n. 4. bill to establish furni modus, must set 
abuttals, 451 b, n. 1. limitation of proof of suggestion for prohibition, in sdit 
for small tithes, 458, n. 8. issue, irregular, if ^uble, 459- reputation, wh^n 
eridence, ibid, perpetuating testimony as to modus, 459, n. 1. modus not de¬ 
stroyed by union of churches, iv. 56, n. d. 

V. the several Particulars Htkable : See the list, iii. 460. and this Index, 

A^tmeiUy Com (in general), Barlc^y OatSy Wheaty &c. &c. &c. ^ * 

Subsequent use of an article not originally in its nature titbaiilc, will not make 
it so, ilL 463, n. 5. wood seems an exception, 4S9. nor will subsequent use 
of a tithable article, as hay by the mouths of animals, rendering tithe, exempt 
the hay from tithe, 468, n. 8. ' • . 

VI. Of the setHng otdy and the. Manner of tahing and carrying away of Tilltes : — 
- Principle of setting out, 521, n. 6. reasonable quantity of wheat must be cut 

down before tithing it, 522»n. 7. all the produce in a field should be tithed 
before it is carried away, ibid, exceptions in case of bad weather, &c., ibid. 
tithe owner should have opportunity to compare bis tithe with the other 
ten parts, 525, & notes, it is fraud within 2 & 5 Edw. G. to carry corn away 
.immediately, tiiough the tithe is fairly set out, 2 lust. 649, 523,». 1,525. u 
custom to ^ve notice of setting out tithe is good, 525, n. 2 . rcafonablene&s 
of notice, on what depends, 525. notice for a time when corn is not ready, 
is void, but a small delay will not vitiate, t^'d. carrying away prmdial tithe 
“before setting out the tithe, — willingly withdrawing same, — let ting the 
parson, &c. to view and carry away tithe, 525. what road parson^B^ use 
to carry away the titiie, 525, & n. 9. parson need not unload hiS waggon, 
when, ibid, what is not a * letting* of the parson, ibid. n. 1. notice to parsoii 
to remove the tithes, 526, n. a. 

VII. Tithes how to he recovered: — Remedy for subtraction of tithes discussed, 
532, n. c. Before 52 Hen. 8. c. 7. laymen could not have been possessed of, or 
sued for tithes, iii. 532, n. 4. tithes of rectory cannot descend by gavelkind, 
but its lands mayy riid. jtrcedial tithe only within the penalty of treble v^ue, 
in 2 &. 3 Edw.6. c. \Z.y S35yn. 5. declaration for not setting out tithe, 
535, n. d. stating title in action for not setting out tithe, ihid. where, in. 
stead of tithable gain, a loss accrued, the answer must specify the deductions 
claimed, Slid. Qtt. if suit for subtraction is barred by certificate of bankruptcy, 
Snd. su^estion for prohibition to suit in spiritual court for tithes, must be 
proved, vritHin what time, 541, n. 6. 2 . justices have power to compel pay- 
ment of small tithes, not exceeding jglO, 544, 545, except where modus is 
set up before such two justices, 546, n, 9. ppty removing out of county, 
brfore Icvyiiv the sum awudged, 546. costs, ibid, action for things done ih 
execution of act, Udd. suit for tithe not exceeding 40i. ibid, two justice 

. may compel quakers to pay great or small tithes, or church rates not exceed¬ 
ing JSSO., 547, fs. 1. limitation of suits for tithes is six years, 551. 

VQI. Tithes In London: *—■ Courts of exchequer and chancery have Jurisdiction 
:^)ivier,!if. 558, n. 6. 6ohasecc]esiasticalcourt,butcan seldoavexercueit, 564&. 

of 2s. 9d is to be assessed on the improved fixed rent, and not the old 
'mits,'ni. 559, n. 7. so it is to lie assessed on the value of new houses built 
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on the t^e of olil buildings, ond not on tb« rent of the Utter, «&uL 560, n. S. 
80 , if the new bouse is built on the site of sheds. See., which before paid no 
tithe, 559, n. 7, 8. owner, being occupier and paying no rent, must pay, 559, 
n. 8. uU houses chargeable, |txcept those expressly exempted by the statute, 
ibid, deauer^ house of St. ^^l*s liable, ibid, where a shea is converted into a 
warehouse, its exemption ceases, ibid, estimated on the improved annual 
value, when an old lease faills in, 5.59 a, n. 9. such annual value shall be csti> 
loated by amount of fine, when taken, ibid, but this seoms otherwise, where 
there is no fraud in payment of the fine, and the old rent is not dunisisfaed, 
359a,n.l. customary payments in lieu of, confirmed, 561, n./r. stipendsto 
clergy of fire act parisfies, 561—564. impropriators in fire act parishes may 
enforce 2s. 9d. in the^ound, 564, & n. 6. who may enforce payment of the 
assessments, for support of fire act clergy, 564 a, 564 d. 

Tobacco, small tithe. Hi. 410. 

Trading, several acts, relating to buying anti selling by clergy', repealed, iii.308. 

Trent, council of, decrees of, iiuulc the intervention of a priest necessary to a mar¬ 
riage, except in Scotland, where they were never admitted, ii. 457, n. 9. 

TViniti/ tiec Unitarians. Penalties for denying, repealed. Hi. 216 . 

Turbies, modus laid eo mnnxnc for, is bad: but, if laid for * domestic fowls,* is good, 
Hi. 515, n. 6. 

Turnips are small tithes, Hi. 410. so is turnip seed, 496 a, Sc n. 8. used in the 
house arc tithable, Hi. 465, n. 5. agistment, tithe of, 475, 475 a. 496n. com¬ 
position for tithe of, where not considertxl as an tigistmcnt tithe, 496 a, n. 5. 
what words in an endowment will not give tithe of to vicar, 495, «. 2. sub¬ 
sequent endowment with, when presumed, ibid, how set out, 496, & n. 4, 5. 
modus for, bad, 496 a, n. 4. ; 

'Tjfbwm-tickct, assignee of; not exempt from officc^of churchwarden, i. 400. 


U 

Uberiorcs decinta^, exemption from tithe on account of, in, 473, n. 7. 475, & 
n. 2—-4. ^ 

Unijormity, last act of, H. 399. 

XJtdon of parishes, was not at common law, iv. 31, n. 5. but of ehurclscs aboi^e a 
ccr:.duuvalue, is, .‘52, n. r.' whether may be made during vacancy of jhe 
churches, 31, ». 5. vyith what consent, and how made, iind. simultaneous pre¬ 
sentation of churches for 200 years does not make, UAd. plurality by union of 
churches, 32, n. c. there is but one institution in case ot^ iind. temporary, for 
life of incumbent, iH. 98. patronage after, in whom, iv. 36, n. d. does not mc- 
tinguish tithe or modus, ibid, efiect of union of parislies after fire of London, 
ibid. 

Unitarians, statute penalties for denying the Trinity repealed throughout the 
United Kingdom, ii. 206, ‘JOB a. no alteration of the common law, as to that 
subject was intended, 206 , n. 7. n. 184, n. 4. Hi. 216, «. 4. and 'hte King v. 
Waddmgton, in Addenda to Hi. 216. 

United parishes, repairs of church of, i. 386, «. x. 

Usurpatiem, right by, since 7 Ann. e. IB., iv. 39. who may he disturbers of a right 
of advowBon, ibid. 


Ventiiation of corn, in sheaf aad cock, when supports modus- to pay elevcQth 
shock or cock, iii. 444. ; 

Veslry, proclamation for •meeting of^ iv. 8. n. 1. power of ^iritual court 
iv. 8. vestry clerk, when compellable to produce documents from the 
chest in his custody, 9, n. a. acts regulating paiish vestries in Englant. 
Wales, r>B Geo- >. '*.69. and ’>9Gen.3. c. 8.5, i 2 . noticC' of mcetins of 
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IS, 13. minister of parish haa a right to preside at, tS, n. S. chairman; pln- 
r^Cy and equality of votes ts. minntea of proceedings, ihid. ihimhitant as- 
siisscd to the last poor rate fbr 50l., has one vote; if assess^ for a higher sum, 
shall have one vole for every 25/. so assesseikt/Wd. and see 2 B. and Cr, so, 
if assessed to poor rate, bnt not inlmbitant, Ij A. no one to have more than six 
votes, 12, & 12 b. persons jointly Kited, liow to vote, 12. corporation or com¬ 
pany rateil, how to vote, 12 b. inhabitant having become so since making 
the last rate, h®''' to vote, 12 . no inhabitant to vote till j>oor rate paid, ibid- 
Jtr 12 a. custody' of the vestry books, and parish books, documonts, &o. obli¬ 
terating or injuring them, unlawfully retaining them, pcnalt)’, 12 d, townships, 
vills, and places having separate overseers, and maintaining poor si^aratcly, arc 
within the act, 58 Oco.S. ilml. time of holding vestn^, parish, or town meeting, 
ibid. & 12 b. Loudon aud Southwark not within uic act, 12 ^. feoffees of a 
charity, acting in their meetings, are not within the act, 12 3, select vestries for 
relief of poor, ibid. 

Vetches. See 'Parcs. 

Vicar and Vicarage. See Appropriation. Impropriators how compcilcil to en¬ 
dow vicarages, i. 66, & 66 a, n. creating, 66 «, «. endowed, vicar of, when and 
when not removable by rector at pleasure, 78, n. 9. is always endowed out of 
the rectory, and not by act of the onlinary, ibul. endowed vicarage, without 
cure of souls, is not within 57 Geo. 3. c. 99., 79,«. 1. no oath as to residence on, 
dnd. Juris utruvi, or assize by viciu", 79, «. 2 . vicar has trees in churchyard, ibid. 
both rector and vicar may have cure of souls, ibid. n. 4. layman may be patron 
of, ibid., tt. .5. existence of, how tried, K2, ». 6« augmentation of endowment, 
W’hcn intended, 83, n. 8. cnilowment of mhnUa; drci?>ue, shall be construed liber¬ 
ally, 84, n. 1. vicar has no right to tithes of glebes, ibid., n. 2. augmentation of 
vicarages, how sued for liy vicar, 84, n. 3. is a chiu'ity, suable ior by inform¬ 
ation, li. 61, R. endowments of vicarages, iii. 409, n. 7. what portion of tithes 
belongs to vicar under eiidowuient, ibuL presumption of endowment, dfid. per¬ 
ception and long enjoyment is the vicar’s couiinon law pruof^ ibid, actual per¬ 
ception is necessary to support vicar’s claim to tithes not specified in an en¬ 
dowment, iv. .50.5. Adilcnda. small tithes enumerated, iii. 410. vicar’s books are 
evidence in questions of modus, when coming from Itgitimutc repository, iii. 
445 a, n. what are legitimate repositories, ibid, vicar suing hir tithes, and 
modus set up, is not entitled to an issue as of course, 4.54 a, n. 1 . but in a ques¬ 
tion of tithe, between rector and vicar, the former is not so entitled, ibid, small 
rithe of potatoes and turnips, 495, & n. 2. 496, & «. 4, .5. * ■ * 

Visitatum, and visilor. See Charitable Uses, Colleges, IJosjiita/s, Schools. Visita¬ 
torial power in lay establishments, iv. 14, n. 1. spiritual coqHirations how 
vbited, ibid, bishop’s power as visitor, during the vacancy of a stall, ibid, arch¬ 
bishop of Canterbury never visits the diocese of London, and the consequences, 
15, n. 2 . prociinitions or duties payable for visitations, arc part of tlic bishop’s 
settled revenue, 30, n. 4. 


W 

Wales, iKstribution of iq}»state*6 effects m, iv. 478, no tithe of mamage goods 
given in, iii. 521. iv. 43. trial of right to advowsons or benefices in, Hid. 
public worship in churches in Wales, 43 a. 

Walnuts, tithable, Hi. 496 n. 

Wax, tithe of, iii. 413. ^ 

Wheat, tithable in sheaf, iii. 444, ». l., 461, n. 2 . by custom in cock, 461, n. S. 
tifistom to render eleventh instead of tenth, shock when good, ibid. a.s to cut¬ 
ting, in what auantities, and setting out, see TUhes, VJ. 
wild fond, e. g. ducks, mallards, and teal, not tithable by custom, Hi. 415. 

WiA.- 

general points. 

r.' Who way make a Will, iv. 44. 
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WUU cantxiived, 

11 . OfwhatikiimtaWiUrna3fh9 fiiade\xv,99. ' 

in. J<%>nn and Manner cf nutking a and therein appeniding Gaardians 
and BxecvioT$y iv. 77. 

And of the Seoocation (f Wills, 197. 

Alio of the Wills of Seamen andfMarines, iv. SOS. 

IV. Cf the Prohate tf Wilis, ir. 292, and AdTmnistraiion of Intestates Effects, 
270. 

V. Cfthe JkeUf.tf Exeeuiors and Adrmnistrators in fnaleing an Inmenlory, iv. 294, 
and getting in the Effects of the deceased, 71 2 . 

VI. Of the Paspnent of Hthts by Executors or Adndnisirators, iv. 722. 

VII. Of the Payment cf Legacies, iv. 361. DistrUnUion tf lntestat€*s Effects, 

-.592. '* 

Of the Stamp Duties chargeedde on Legacies, and the distiibutive Shares of an 
Intestates Estate, iv. 479. 

Vni. Account, XV. 485. 

Wills, General points, see III, Eorm and manner, (Construction of Wills). Will 
and last uhH, synon^ous, iv. 45. more favoured the law than any other 
deed, 136, n. 2. ’will good at law, may be set aside in equity for fraud, 238 b. 
n. 7. but the va!i4ity of a will either of real or personal estate is not do 
temrinablc in equi^, ibid, whether a testator is non compos in wills of per- 
sonalty is a question exclusively for the spiritual court, in wills of land 
is entirely at law, 23S a, n. 2. 278 6, n. 7. convej-ance of personalty to trustees 
for use of grantor, and of others, at bis death, by deed in life'time, with power 
of revocation, is testamentaiy when, 478, n. 4. 

I. Who map make: Will of schoolboy of 16 in favour of the master, esta> 
blished, fv. 45, n. 9. criterion of testator*3 capacity, 49 a, n. rarional act 
rationally done is proof of lucid interval, ibid, partial insani^ how proved in 
order to defeat a will, ihid. will partially defaced by testator while non compos 
must be pronounced for, as it existed when iniegra, ihid. insanity infenblc 
from an act, relating to a will, ibid, wills made in jest or without testa¬ 
mentary intention, ibuL testimony as to capacity, bow construed, 49 n. 1. 
extteme age, ibid, execution by feme covert of a power to make a will, 
whether a will or testamentary disposition, 50, n. 1. feme covert bow may 
dispose of personalty by will, 52, n. o, & B, 54, n. 5. probate per testes of such 
will, 55, n. g. juri^iction of spiritual court and of chancery, over legacy 
gi^v. i^y married woman, 57, n. 4. husband’s right to administer his wife’s 
property where the marriage is disputed, ibid, will of the sovereign, Und, 
inqmrtuni^ in obtmning a will, 58, n. /. influence persuasion — ftn'ce, ibid, 
stnet proof of will of navy officer in favor of agent is necessary, 59, n. so 
when I^^tee writes the will as an attorney, ibid, will made by interrogatories 
good, bnt to be narrowly watched, ibid, part of will estaUisbed and part 
rejected as written by executor without sufficient proof of testator’s assent, 
ibid, will cannot be set aside in equity for fraud, ibid, but see 278 b, n. 2, 
S3% n. 4. equity will not restrain probate in the proper court, 59 k . but will 
rcstrsun suit to controvert validity of a will which has been already deter¬ 
mined and acted on, ibid, where legacy is procured by fraud, equity declares 
the party practising it a trustee for the injured party, ibid, revoking probate 
on personal ^pearance of party supposed to be dead, 59 a. n. See 251, n. 7, 
253;». 3, 4. 

II. Cf what things a Will may he made : 

Disposition or charge of copyhold by last will of person dyins after I2th 
July 1815 good, though no surrender is made to the use Uiereof, 65. devise 
of copyhold ^und-rent good before ilte a<^ 65, n. 9. saving for fees, stamp 
durios, &C. which would have been payable in respect of the surrender, 65 a. 
copyhold when {^ses under generu descriptioa in will, 65 a, n. 1, 2. 
instance of special occupancy ^ing place, 68, n. 3. of what thinn of bis 
wife a man may dispose by will, 75, n. 4. personalty obtained ^er will 
mode, passes, 75, n. 5. lands purchased afeer w^l inede, do not pass by it, ex¬ 
ceptions, 73, ft. G. nor does after purchased oopytKild, though surrenaer^ to 
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use of the will, 75, n. 7. e^ct of republicatton'^of wHl, ko as to pass elands 
acquired after wll made, 76, n. 8. codicil for that purpose, and i09. 
lease given by will, and then rencw'ed, parses by rcpublicotiou, 76, n. 9. 

III. l''orm and Manner of making a gnd therein qf appotntine Gi*ardimit 

and Executors :—Continent will, iv. 77fand n. 1. condi^nal w«i,77,&». 2, 
107 in notct 109a. uses of copyhold may be declared by any writing of which 
probate wiU be granted, 77, and n. 3. will dispoung of equitable interest in 
customary freehold, when must be executed acc<M'ding to the statute of 
frwds, t^. instructions for will of lands taken in writing by another is a 
will in writing, operates as a surrender to uses when, 77, n. 4. 

Signing and attesting tvill of lands. Testator’s writing^he will, is a sufficient rigning, 
though not subscribed or sealed by him, 77 n. 5.; so if be declared it to three 
witnesses to be hb will, though he did not sign it. 79, r. 7.' rigning and 

sealing the last sheet of a will is good execution when, and when not, 

77, n. 5, 83, R. k. Semb. sealing a will is not to be considered as a signhag 
it, 78, R. 6 . testator's acknowledgment to each witness separately that the 
will is his, or the signature is his handwriting b sufficient, 78, R. 7, 80, ». 9, 
83, R. k. whether witnesses subscribed in testator’s presence u a question 
for the jury on the evidence, 78, n. 7. testator’s sealing his will after in¬ 
terlineation made without fresh signature, held a good signing, when, 79, 
R. 8. publication of a will in the presence of three witnesses, wmo attest at 
three several times, is good within stat. frauds, 80, r. 9, 78, n. 7. attest¬ 
ation by a mark is guod within stat. frauds, 80, r. 9. what is a sub¬ 
scribing by the witnesses in the testator’s presence, 82, n. I. the witnesses 
need not attest in the presence of each other, nor every sheet, &c., and 

need not know the contents, 83, n. k. 80, n. 9, 78, n. 7. testator need not 

declare the instrument to be his will, so, n. k. unattested paper clearly 
referred to in devise of real estate, when held part of the will, 109, «. 9. 
will not duly attested so as to pass real estate may' enure as to the per¬ 
sonally, iv. 506. 

Qu. If attestation of a will by vice consul as such abroad b an attestation 
witfain statute of Frauds, 83, r. 3. wife of acting executor taking no 
bcnefici^ interest under a will, b a credible vniness, within the stat. 84, 
n. 4. so is an executor in trust under a will who takes no bcm^cial 
Interest under it, ibid, husband of dcvbcc of life estate is no^^^petent, 
Uiid. creditor to testator is not incompetent as a witness to tne will, il>uL 
execution of will how proved if subscribing witness deny the execution 
of the will, 86, n. 5. Ic^;ncy to subscribing witness to a will of personalty is 
void, under 25 Geo. 2 . c. 6, 88, n. 6. 

Nuncupative will, failure to establish for wont of rogaiio icstium, 107, n, m. if 
the rogatio does not originate with the party, it is bad, ibid. 

JnstmetUms for testament of goods — Unfinished^ unexecuted^ or separede papers, 
intended to be testamentary Deeds, letters, Sfc. operating as testaments 
Alieredions in, and execution of, unlls, ^c. in general. 

Instructions for wills, general validity of, as testamentary papers, 107 a, 107 5, 
in note, effect of a delault of witnesses to an attestation <iause in a will of 
personalty, 107 c, in note, a regular will, and another paper begun as a new 
will, the completi(|^g which the act of God has prevented, nif^' i)e taken 
together if final intention he proved, 107 c, 107 d, in note, unfinished 
instructions are not to be taken in addition to the will, but in conjunction 
with it, 107 tf, note, incomplete instrument intended as inception of new will, 
revokes legacy given complete will, ibid, a testamentary piq]er which is 
neither a finished unU in itself, or proved to have been such in testator’s 
apprehension of it, is imperative when testator lives several years after, 
107 d, in note 109 a. unfinished and unexecuted papers when establbhcd as 
testamentary, 107^, in note, 109. r. g. varimis instruments as deeds,-settle- 
.ments, letters. See., have been held testamentary, 107 f, and 107 in notes. 

.< recognition when establishes testamentary papers conditional in their terms, 

« o 5 
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lOT in note, alterntiona in pencil h) i*^ularly executed afld attested will 
where admitted to prol)atC) inid. separate papers, when eetablishjed as a will, 
execution of wills of goeds in general, it>id. ’ 

Codicil, what, 109, n. 8. & n. r«erring to the first of two wills by date, as the 
last will cancels the intermediate ^ill, 109, n. n. republishes will so as to pass 
the acquired lands, when, 78, n, 109, & n. 13, 109 a. codicil revokes inter* 
mediate will, 109, n. 3. a codicil of personalty*, if attested by three witnesses, 
r^ublishes n will of lends, 109, n. S. imxf?d will is republished as to 
personalty by codicil whether attested or not, 109 a. words (legacy, or 
personal estate) when may be applied to real estate, 109 a, in note, letters, 
when held codicils and when not, 109 a, and 107 d, in note, how revoked, 
109 a. probate refiiseil to codicil made in great confusion, and altering will 
dated but four days before, 109 b. second codicil, when revokes prior 
subsisting codicil on proving intention only, 198, n. G. 

Donatio mortis causti: check or promissory note given by testator in last illness, 
when valid as, iv. 110, ». o. 111, n. 6. may subsist, though will afterwards 
made without mentioning it, 110, ». p. giving to w*ife, w hen not construed us 
payment of a former legacy, 110, ?i. 4. husband’s intention to divest himself 
of the property, and to hold it as trustee for wife must be shewn, ibid. 
cannot, in general, be made of choscs in action, 110, n.5. dclivety of bonds 
and of mortgage deeds when good as. 111. n. 6. absolute delivery of possession 
to donee, or a trustee for him, which possession continues to donor’s death, 
constitutes a good, Ill.n. 7. expressing intention to give, witbtmt parting 
with possession, will not amount to, ibid, what removal of, or ]>crii)ission to 
fetch away any article amounts to, ill a,n. plurality of witnesses not 
required, iMd. need not be in testator’s last illness, iAirf. must l>c shewn to 
be in contemplation of death, subject to revocation by donor’s recovery or 
donee’s death in his lifetime, Und., and n. 8. may subsist, though’ donor after¬ 
wards make n will without uieiitiuniug it, lll.u, may be made fur a 
particular purpose, iWd. effect depends on every word and minute act, 
ibid, is a lepicy, needs not assent of executor, but shall not prevail 
ug-aiust creditors, 111 a, ii. S. differs from testamentary disposition, by 
being alw’ay accotiqmnied with delivery of actual possession; ancient in¬ 
stances of, ibid. 

<J ii ardi anshii) : \Vill devising must be attested by two witnesses, iv. 117. no 
'out of will ought to be admitted in rase of devise of, iv. 117 , n. 9. 
dcvisetl to three persons, survives without clause of survivorship, 118, 7^. I. 
person ilcuyiug the Trinity may be a guardian, 118, n. a. infant trustees or 
inorfgagccs how may iissinnc and convey lands on petition of ceshd que 
irnst, mortgagor, or guardian, 121 , 122 . guardians may consent to infant’s 
marriage, 122. 

F.xec'dvrst: Persons denying the Trinity may be, iv. 122, n, S. granting probate 
to guardian of infant being sole executor, 12.5, n. 6 aiipointment of, how 
<mly rcvi>kcd, 12(>, 7. dismissing by the court, ihUI. more executors than 

one are still considered as an individual person, 126 , n. 8. when may 
bury, iv. 2'10, ». 6, sexj 246, n. 1. next of kin when beeomes executor 
dc son tori only, and not compellable by excommunication, to ttike on him 
the administration, 241, and n. 7. whal act will make an executor dc son 
for/, 241, «. 8. payment to creditor by executor de son tort, 242. revocation, 
suh^qiieut appointment, <.<r cnbstitution of executors, 244, «. 9 . what exe¬ 
cutors should lie joined in probate, ibid, executor under former will may 
pnttxccutor of latter will on proof of that instrument, *i»VA executor may 
act bcf<7rc probate, for he derives his authority from the testator, vesting 
with the date of the will, 246, ?/. 1. mean circumstances of executor, witliout 
misconduct, no ingredient to take assets from him, 258, n. 5. executor of 
first executor who h.as not proved cannot execute the first will, 370. but 
admhiistration, dc bonis non, must be committed, ibid., and n. 1. 

ronsirucHon of '.viHs, devifo i.* one by iiaiiu* .f Mcrtf, whose Christian n.mu 
w^»^ Elhabcfn -y l."1. o r\jdcnce of «n description when not 
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iidmitted,.i^^ bectuest of Atock Ataadinff in trustees* names and not in that of 
testator passes it, ibid, wiien will refers to deeds, 156. how u> decide on 
tcstator*8 intention where the literal fonce of expressions differs in a will, 
156, M. w, and see 1 .5 1 , n. A. ‘ estate * or W estates* in a will carries the tee j 
exception, 1S7, n. 5. * all ray estates* in ^nw and equity,’ passes personalty, 
to be laid out in land, ibid. * legacy or personal esbite* when may be applied 
to real estate, i09 a, in note. * wlmtsocver else I have in the world not 
before by liio disposed of,* and * all I am worth * passes real estate, ibid. 

* property* when carries reality and when not, Hid. * Manors, messuages, 
lumls, tenements, and bereditatnents,* when only passes Icuschold messuiigcs, 
ibifl. * Karra,* when carries them, ibid., and 139, n.p. * House/ carries,what, 
thuu^ 'appurtenants* l>e not addeti, 157, nt 5. f.when carries fee, ibid. 

* Messua^, with the appurtenants/ what carries, ibid, whether * Lands to 
A., after paying just debts/ carries fee, ibid, by ‘ Hereditaments,* estate for 
tii’e only pstsscs, ibiil. clear words in operative port of a clause are nut to be 
construed by ambiguous terms in the introduction, 148, u. t. when one part 
of a will will not be admitted to determine the meaning of another, 
lul, ft. b. 

Devise to, or for the Use of Kel^ifions: Speaks nt time of tc8tator*s death, 
iv. 115, n. 6. bequest to ‘ poor* or * poorest relations,* ‘ msar or nearest,* 
or ‘ next of kin,’ who shall take, ibid. n. 7. 

Devise to *Chiidren:* Grandchildren when may take as, 148, w./. greut-grand- 
chiklren caumot, itdd. * Issue,* how constnie*!, ibid. ‘ Heirs of the boily,* 
what means, ibid, does not entitle bastard to take, 1“1, n. g. tdiivr, il’proved 
by the will itself to be otherwise intended, or if there ai’c no legitimate 
children, ibui. evidence for what purpose julinissible in this case, ibid. 
liastards, how may take bequests, ibid, posthumous child, when shall take 
under the word ‘children,’ and when not, ehibl by subsc<^uent mar¬ 

riage when included, ibid, how bequest to child of which umnarried woman 
is ettcevde, ) 66. 

Devise by Alorlga^or : general rc‘siilimry, when passes Icgjvl estate in mortgaged 
prcnitbcs, 15G, n. 8. 

Heqncst of household goods mid furnilnre: plate, linen, wine, ami books, when 
pass and whet] not, 16‘>,«. 9. “ other effects,'* whiit means ibid. “ stock,** 
what, d>id. as to the word ‘ things,’ ibid. “ (bruifure and pictures at A,” ibid., 
and n.d. current coin kept >Aith mcdulH, psi-Jncs as such, 165,5: {djite, 

jewels, linen, household goods, rttid cash, ami iiors<‘s/* will not [lass notes sintl 
bills, 170,»i.g. “household goods and all iiiiplcmeuts of bousehokl,** will 
puss w'hat, iiid. china passes under the word “ furniture,’* »5id. ‘ all goods 
soever in and about the dwelling hoiise; ’ runiiiiig horses jmjss, ibid. 

Condihuii ill Willnot to lUigaif uiUh the Fttu'idor : coiiiidcrtsl merely inierroreiu 
and void, except whei3, is I. Litigation, what u)euns, ibul. 

Things devised twice: when the last will is a revocation of the first devise, 
181, n.l, 

lijsidne or Snrjdus, VJferl if general livsidutiry Clause, 185, u. n. when cxectit<ir 
ahjill lake surplus, and v. [:en he shall be tni-te.: for next of kin l'>7, n. r. 

HevwrUion of Will, is njcre question of iiiLentioti, 202, n. 9. will being ambu¬ 
latory till testator’s death, is revocable, 197, k. 2,5. no unguarded ex¬ 
pressions without the animus ravncnudi can operate, ih'ul. « 4. • liow will 
before 296Vir. 2 . c. 5. ought be revoJ.ed by parol, oj by testator’s intention 
to alter it, 198, n. 5. revivjil of subsisting will by cancelling a second, 198, 
«. 6. faciunt of second mUI ic. presjunptivc revocation ol the first, ilnd. 
an mtinius revoeandi necessary to revoke tixe sc-coml and revive the first 
will must be cleiu'ly csttiblished, ibid, when both wills may stand, ibid. 
interlineations iiud alterations, when do no not tevoke will, thid. iutcrlinentions 
are inoperative witliout republication, tbid. oblitcralioun nut striking out 
tiur whole ilrviNe, leave the iqiobliteraUai {Kxrt good pro tunto, ilnd. jiroof of 
rhe intention to revoke prior to uncaiiccdlcd codicil, hy 'Uib.'iHjucni codicil, 
will pre\ad, when, pi un wul nudoiibledlv LCiniUie, will proad over 
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s'liObteqiswBl^.^ilL of 'doubted vididityk Had. two, Incomutoitf wilH of sarat; 
4^ void for ivtcertaiRty, bo as to let in the hw if unexplaiDed by sub^ 
sequent oct of testator, effect of clause of revocation -standing alone or 
inciu^d in will which is not ^ood« 199, n. 8. separate declaration of revo> 
cation how to be aigaed, Und. rthcr-ammuf canor^^md} preserved by any act of 
cancellatioo, how repelled by parol evidence, S 02 , n. &, for Um act is an 
equivocal act, iUd. which may be made by mistake or accidrat, or under an 
erroneous impression, ^d. proof of cancelling will after tedtaior^a death, or 
in Ids 1^ without his knowledge will rebut presumptiou of the ansm«« 
revcK^ai^ ibid, effect of tearing off or eflhdng testator's seal or ^gnaturc; 
.. pf obliterating particular clause; of a part of 'Sheet being tom or cut 
through, ibid, adj^ked* mutilation by testator with whatever xDodve is a 
^vocation, ibid. wUl not revive prior will, ibid, incomplete mutilaticHi done 
.. in a fit of passion is not» ibid, cancelling or destroying counterpart of will, 
■ fbjd. oblitm-ating will by testator himself, or iu his presence and by his 
<Urectiou and consent, ibuL striking out name of trustee or devisee is 'only 
revocation pro ianlo, ibid. inipUed revocation of devise, 203, n. L revocation 
. by marri^ and birth of diiid, 205, n. 2. mutual or similar wills by persons 
. in favour of each other, how revoked, ibid. 

Will* Petty OfficerSf Seamen, and Marinet in H. Kavy : Repeal of scvc- 
, > nd acts, 205. mode of executing wills, their wills executed in foreign 
prisons valid, 205,5. shall not be in same instriuneRt with power of attorney, 
, 2.05, c» entering on muster books, ibid, examination of by inspector, i/tid. 
probate of, dnd. duty of minister, &c. as to signing chedt tor such ■ probate, 
206 €,f. duty of proctor in obtaining probate, 205 f. duty of-minister 
reemving commissions, &c. 203 g, administration how obtained in order to 
. paymeat of wages of ir.testator, ibid, minister’s duty on rejecting petition, 
claiming admimstration, 205 L his ckity ou receivii^ commission, ibid. 
treasurer, as paymaster of navy, shall direct inspector to issue chedc, ibid., 
and 205 m. proctor not to deliver letters of administration but to treasurer 
or paymaster of navy, 205, m and ». expence of suii^ out probate or letters 
' of administration, 205, n. penalties on proctors taking more than aliow^ 
lees, Olid on magistrates, &c. aiding then), t^id. extra reasonable charges 
allowed to proctors, dtid. sums not exceeding .£20 how paid, 205, n. o, 
intestate bastard, dnd. creditors adniinisteriug shall deliver account of their 
^aa^V'-'S^d abodes to inspector, 205, p. creditors how paid if no will proved 
, r ur adimnistratiqn granted, 205, q. executors, &c. dying before receipt of 
wages, &c. <Iuc to deceased, 205, r. payment by deputy paymaster to proc- 
. . t«',205,4. remittance bill, its form, signature, &c. i6i^ Kow sigacd,&c. 205 , t. 

f^sely representing next of kin, &c. 205, n. for^ng, &c. names of minister, 
&C. dtid. personating, &c. officer, seaman, or murine, ibid, false oath to obtain 
probate of wilt, letters of administration, &c. 205, j:. receiviim wag^, &c. by 
&Ue probate, knowing probate, &c. to be obtained by fsiU means, ibid. 
who arc petty officers within the act, Und. penalties go to Greenwhich hos¬ 
pital, ibid, letters concerning seamen’s wills to go free, ibid, table of fees for 
probates and admuustrations under the act, 205, z. 

Probate: Power of archdeacon as commissary of bishop, to grant, iv. 251, n. 3. 
probate, in province of Canterbury, of vrid disposing of canal shares, is 
Sufficient where canal is situate in both provinces,- 507. prerogative ad- 
inioistration, not accessary, where a man ilies abroad leaving effects in one 
diocese only, 23-?. but would be granted, ex neceteiiate, where l^atce is 
prevented from filing bill for want of it, t5ul., n. 4, and n. a. laud in ^rmuda 
passes by will, not attested accordiag to stat. Frauds, so as to be liable to 
debts, 238, n. 7. so in Barbadoes, see errata at iv. 238, .9.7. in St. Kitt’s the 
. stat. Fraucfai is in force, 238, n. 7. eccleriastica! court have exdiisive juris- 
.dicdM) of questions of frauds iu obtmtung wiHa of pernmaUy, 238, n. 8. so 
wbetlier testator is non cotnpot, 238^ n. 8, 238 a, h.2. oAter, in wills of land, 
338 5, n. 3. 280 , n. 6. unrepealcd proba^ i'^ conclusive cvideoce of va- 
.^.iidity of will in all civi/ cases, but gw. 236sds 2 . n^l. a€2, n. 8. aiiter. 
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in ^ffinUnal eases, 938, n. 2. ro^ is it evideoec of aiw ool^tca^ BSftfctar, iOtl. 
but it may be shewn to be forged, Hid. or that the wferior court granting it 
had DO jurisdictiDn as in 6oMa notabijmf ibid, but evidence that another 
executor was ^pointed, or that testalbr was insane w not admisuble, i&id. 
court of equity has what jurisdiction t^er probate,'s6»tf. admission of p^ies 
in one court, as to matters cognizable in another cour^ bind them, ibid, no 
probate necessaiy to entitle legatee to recover l^acy out of retd estate, 

S38 a, nor tor will appointing guardians, tbid. will be nrsnted When it is 

doobHuI, whether some part of we property is not freehok^ 238 a, n. I. as 
to granting, in mixt wills of lands and goods, 238 o, ». 2, 9386, n. 9. equi^ 
may set aside* will* for fraud, 258 6, n. 2, 239, n. 4, but see but cannot 
decide on validity of a will, either of real Or personal estate, ibid, general 
course of courts of equity when probates are obtained hy fraud, or where 
fraud afreets only part of the will, 59, n. L, 239, n. 4. litigating mixt will in 
ecclesiastical court, after set aside at law'for insanity of testator, 940, n. 5. 
pliers of testamentary nature must be produced, 249, h, 8. -due -execution of 
will of lands, when may be proved at law by one witness, 949, n. S. general 
rule in chancery, ibid, 260, n. 7.507. will cannot l>e declared well proved, where 
no heir at law Is to be found, 251, n. 6. claimant und^ a will must admit it 
in iota, 251, ru 7. disputed wills where lodged, ibid, party opposing a will not 
first to prove lus interest after admission thereof made, iM. coniihission to 
take affidavits of infinn or distant executors, how executed, 259, n. 6. pre¬ 
sumption when a will is not found on the death of a testator, 953, n. 9. 
granting probate to one part and refusing it to another, 955, and n. ). 
referent to another will, liow far makes it operative, ibid, omission of 
bequest of residue hy solicitor’s error, 253 & n. 2. calling in a'probate, when 
allowed, 59 a, n. 253, n. 3, 4. when barred, 251, n. 7. original will, when 
evidence after probate granted, 507. repropounding will ^er administration 
taken, 293, n. i. executor of first executor who has not proved, cannot 
execute the first will,‘270; but udminbtnition dc bordt non must be com¬ 
mitted, ibid, and n. 1. 

Stamp duties on probates, and letters of administration with the will annexed, 
209, on letters of administration without a will annexed, exemptions, 269 a, 
269 b. on legacies and successions to personal or moveable estate on 
intestacy, exemptions, 269 6, 269 c, 269 d. on granting administration of 
unudministcred residue to nunor on coming of age, 984, n. ^ rinto as to 
payment of legacy duty, 478, n. 4. legacy duty payt^le on sum bequeathed 
by will mode abroad, }6id. 

()/ the Adntinistraiion ttf Intestate's Effects: — Jurisdiction of ecdesiastical 
court over intestate’s goods, iv. 271, n- 2 . right of administrator arises only 
from the ordinary, iv. 246, n. 1. every legitimate person is presumed to have 
next of kin, 28 5, n. 8. administration cannot be taken by widow as such, and 
ns one of next of kin, 278, n. 4. granting administration tO'second wif^ when 
the first had been divorced by Danish law, iffid. sole preferred to joint ad¬ 
ministrators, 278, n. 6. administrators must join Mid be joined in every act, 
ibid, joint ^ministration is never grantcxl to unwilling or adverse parties, 
of wife’s goods can be granted to no one but the husband, 278, n. 6. 
how CTanted, where hnsband, having api>ointed his wife executrix, perished 
with her in tim same wreck, 279, n. 7. to which, of sei^ral of kin, in 
cqu^ degree granted, 280 , n. 8. primogeniture alone gives no right to, ibitU 
residuary legatees entitled to ailininistration de bonis, before legatees ai^ an¬ 
nuitants, 280, n. 9. residuary legatee for life, when called on to give security, 
ibid, when residuary legatee is preferred to residuary legatee for Ide, ibid, 
cTcMlttors’ wishes as to appointing administrator, whMi are entitled to con¬ 
sideration, 280 ,*!. 8. creditors’ ngbt to obtain administration, S80a,n, 1. 
hb right to it wlien obt^cd, ibid, revoking its grant to him, iM. adminis- 
tvatum pendente fite. and appointing receiver of f^rsonalty, 282, n. 4« guard- 
ianidiip of next of kin, beuig infants, how assigned, 285, n. 5. admihistrator 

• durante nnnore cctnU, when infant is sole executor, by 58 Oeo, S. a. 89., 284, 
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his'chsnctcr aad tiabUky, 9B4, n. 6. administration of tMoWent estates, iltid. 
<tall^>•dl^ oa seeoml aclaunistration, (viz. of unadmimstered residucr) grant* 
ed to minor on coming of age^ ibi^ administrator dyii^, 285, n. ?. crown 
tabes admittistr^ion'de jttfv, >wicre bastard dies intestate, 285, n. 8. exa¬ 
mined copy of book of acts of^ipiritual court, evidence of, 292, n. 9. exe¬ 
cutor, wb^ not barred from ri^ropounding alleged will, after suflfcring 
« next of khx to take out administration, 295, n. l. grantee of administration, 
how to defend the grant, ibid. 

V. Of the Ihdy of Executors and Admmstraiors, in making an Inoerdory and 
tn the Ejffects of the Executor, when compellable to pro¬ 

duce invent!^ b^ore probate granted, iv. 295, n. 3: charge of omission in 
inventory, ilnd. within what time must be brought in by executors, at in¬ 
stance of residuary legatees, ibid, administrators, when cmled on to produce 
inventory, ibid, representatives of administrators, how liable for first intes¬ 
tate’s cfmets, t^. executor in custody, fur-not exhibiting inventory, cannot 
have a supersedeast on ecjuitable grounds, for disputing the debt, 297, n. 4. 
administratrix having equitable demand against intestate’s effects, must ex¬ 
hibit an mventory, i^td. articles obtained by executor before testator’s death, 
by other means, need not be inserted, 297, n. 5. granary on pillars is, in 
Hampshire, a chattel, 501. the paraphernalia right shall not prevail against 
creditors, 307, n. 7. may be dispensed with, when long time has elapsed lie- 
fore applying for, 510, n. 8. prohibition lies to consistory, if it proceeds to 
hear exceptions to inventory exhibited, 512,». 9. practice, however, is other¬ 
wise, ibid. 

VI Of the Pa^fnentof Debts by Executors or Administrators :— Oevhcc of lands 
now liable for testator’s specialty debts, iv. 524, n. 2. specialty creditors, when 
come in under the will only,*Airf. will may direct payment of simple contract 
before specialty creditors, *5id. devise to trustees; and first, for payment of 
debts, takes it out of the statute, ibid, charge for payment of debts, makes 
equitable assets, 534, n. e. rule respecting the order of marshalling assets, 
540, ». t. freehold, copyhold, and personal estate, when liable to, or excmjic 
from debts, ibid, rent due on parol lesise, shall be paid before bond debts, 
541 a, 11 . 3. executor need not retain in part, though there arc not assets to 
pay ^1, 542, n. 4. equitable demand of administratrix against intestate’s 
effects will bar distribution, 297, n. 4. Mebt due on decree, preferable to spe- 
cialt. 551, n. 5. charging executors with interest on balances in their 

hands, 357, ». 8. recovery of money paitl by executors by mistake, on testa¬ 
tor’s account, 361, n. 8. a, 

VII. Of the Payment of LegneieSt tmd Distribuiion of Intestate*s Effects. 

I. Concerniiig the paynient of icgaciei,*—Persons denying the Trinity may 
take legacy, iv. 562. legacy, when goes in satisfaction of provision by settle* 
roent, 362, n. w. and see 378, n. 5. if given by will of parent, and not by will 
of stranger, ibid. & n. x. legacy to creditor, how far satisfaction of debt, ibid. 
two legacies tu same legatee, in the s inie or different instruments 565 a. n. 
l^tacy to be sued for in ecclesiastical court, 258 a. n. 2. jurisdiction of chancery 
and exchequer in suits for legacies, 566,». o a. action at Jaw lies against 
executor, to recover specific chattel, 367, n. legatee’s expcnces paid, on es¬ 
tablishing a paper, ib^. Icgacv carries interest from a year after testator’s 
death, if no other period is fixed by will, 575, «. 4. if'*Dot payable at any 
^ven time, dues nut carry interest till that time, 578, n. 5. legacy by parent 
to child, carries interest from the death; exception, ibid, interest on legacies 
and portions is 4per cent., ibid, legacy of money due on mortgage, when rc- 
covcrcil, carries interest from testator's death, ibid, payment of portions is 
satisfiiction of legacy, when, ibid, necessary deduction for testator’s debts, 
will bar legatee’s suit ibr legacy, 585, n. 6. when executor cannot compel a 
piud legatee to refund, if assets foil short, 587, n. 7, 8. 

II. Concerning t/te Dhtiribttiion of Intedatt^s Effects: statute of Distributions, by 
whom framed, and in general construed by cici! law, 792, n. 9, 410, n. 9, 
bill for ilistrilKition proper in equity, 395. v l. estate pur auirc vie dis- 
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tributnble in eqnil^ onlj'a »£iW. and on^ c^iid tt^ces under the st&tutejSM)». 9. 
distribution of person^ty t&kos place by law of place' of domicil, and not rei 
sit<e, ibid.; but sec as to l^;acy dpty, 478, fi. 4. bringing advances by way of 
settlement into hotchpot, 397, n. 3. this rule only applies in cases of actual 
and not partial intestacy,!^, n. 4t; '^id see 471, a. 1. whether the words 
* heir at law’ mean the common law heir only, and not the heir in borough- 
English, &c. 398 & 72. 5. what is advancement of cliild, S9d, n. 6, land 
claimed by a younger child under settlement, is held an uch^ceroent within 
the statute, 4U2, n. 7. not so, if land or money is taken- by descent or by 
will, ibid.; and see 4G7, n. 9.-executors, trustees for next of kin of undisposed 
residue for next df kin, .397, n. 4, 409, n. 7. uncle preferable to deceased 
uncle’s son, as next of kin, 424, n. 3. ’ ^ 

Of the Custom of the CUy of London: wife’s ori^nal right under the custom 
before 11 Geo. c. 18 , 442, n. 7. widow’s chamber right not valid against 
creditors, 442, n. 8. right of survivorship among children, and devise of 
orphanage part, 442, 443, 444. children born out of the city, whose father 
Tieitiier lived, died, or hail property in London, but was a freeman, are city 
ori>hans, 444. marrying city orphan without leave of aldermen, ibid, rights 
of widow of freeman, 44G. auvaiiceinent of child, if made on or after 
marriage, or under mamugc agreement, bars orphanage part, 446 & n. R, 
so if made by other establishment in life, 446 a, n. 9. copyhold granted 
to son when no advanccntcnt, 246, n. 9. a. child of freeman must abide 
by will in toto, or by custom in toto, 448, 9i. e. time for cicctii^ between 
legacy and orjihanage part, ibid, cflcct of mlvanccinent on other child¬ 
ren’s shares, i/dd. conveyances to evade the custom are Iratidulcnt, ibid, 
certainty of iulvanceincnt before bringing it into hotchpot, ibid, release of 
witb’s right by hiishai^d, though she isjja minor, whore ineftcctuul, 450, & «. 2 , 
2. a. table of distribution by- the ciuitoin, 477. wife divorced for adultery 
loses CHstomnry shave, 477, n. 3. 

Of the Custom of the Prooince of York: wile’s riglit under, before 4 W. c. 2, 
4.76,72. 5. advancement of child in lifetime by some certain act and not by 
\vi!i, when bars custom, 467, n. 9, & see 402, n. 7. whether residue undisposed 
of by will of inhalntant of province of York, .shall go according to the 
custom, or according to the rule of the stat. Distributions, 471, n. I. tabic of 
distribution by the custom and of variation between the two eustoms, 
•177, a, 6. setnb. custom of York attaches only to a inait whi Wlirt Mbitaat or 
householder within the province, 477 />, 458. 

Of the Cnslom ivit/un the Princijxditi/ of Wales: the doctrine of raiionabilis 
extends to intc-stoto’s effects in \VaIe», 478. 

VIU. 'iccou7d: debt bjirrctl by stat. Limitations enaiiles creditor to compel ad- 
miuistrator to account, 486, t 2 . .5. 

Witchcraft: acts iigainst, in England, Scotland, and Ireland abolished, iv. 498. 

iVoad, tithe, iii. 4 lo. 

}Vuo(iy (iii. 478—489), considered a small tithe, iii. 409, 72. 7. seems de jure 
it great tithe, ui. 479, 72 . 7. used as fuel in houses of husbandry is a small 
tithe, U>uL and see 409, n. 7. gros hois signifies timl»cr, 4SO, n. 8. cherj'v, holly, 
aspen, hom'-chesnut, lime, walnut, willow, and btuxh, when timber, 480, 
71. 9. 488. gorinins or shoots ii'oin old stools arc tithublc, 480, n. 1. pol¬ 
lards to be privil0g(Hl must tic shewn to bo ancient, and also thht they are 
timber, Page v. Wdsni., 2.7. 4- W. 522. when a tree shall he deemed twenty 
years’ growth and how its age shall be determined, 4S5—4«7. hornbeam not 
tithable as underwood, 488, 72. 3. ciistocn that wood growing in hedgorows 
shall be exempt from tithe, how extensive must be, iv. Addenda, 506. sub¬ 
sequent use of wood seems, sonietimes, to <leteriniiic its liability to be rithed, 
how,-48!^. eiihtom to exempt wood used as fuel from tithe is ifrtctunmtyurw, 
489, 72 . 7. & 4aa. tithe due as well from trees yielding tithuhle frnitas from those 
that do not, 489, 71 . i. whether venflor or'Vendce shall pay tithe of, 490. 
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Wool, imxt, small ti^e, iii. 408. 499. custom to pay tithe of by pound, anAnot 
by fleece, is no modu^ 445 a, n, in some places tithe of, is paid by fleece, 509, 
n. 8. tithe of, demandable in parish where sheep are shorn, 503, n. 1. so of 
lambs, though lambs themselves Were tithed two months before, ilM. 

Youn^ of ammaU, tithe' of accrues on birth, but is not to be set out till later 
period, iii. 499, & n. 5. in what p^sh to be pmd, 502, n. 9. 


THE END. 
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Page S5 n. at end of 1st break add * aee now 57 Geo. 3. c. 99. s. 52. /i. G4.' 

G7 (U 3d pnragrap!i /or * 36 Geo. 3. c. 3K.’ reatl * e, 83.’ 

72 n. (2J add at end ‘ sec now 57 Geo, 3. c. 99. f. 52. p. 64.* 

136 n. penult, line/or ‘ with’ read * wiUiout.* 

153 * 1 . (ft) add * UoUera v. Lawrence^ Willes’ R. 41S. S. P.* 

157n. in mar^n for * sequestraiion* read ‘ iiequcstralor.* 

192 a. n. 0. end of 2d paragraph, add * but see 52 Geo. 3. c. 155. s. 9.’ 

192 n. »*. 9. 1st line of 2d paragraph for * does* read * did,* 

2nd line add after * 572* Till by lO^nn. c. 2. s. 9. ante p. 189, 
190, it was otherwise specially provided. 

336. tit. Jews. Charities and Naturalization, at end of this page, are misprinted 
tliere as principal heads. 

506 a. line 3 fimm bottom, after 9 Mod. 31. add * Sue Addenda Burjai..' 

VOL, III. 

84 t. G. ftr * 26 Geo. 8.* read * 26 Tten» 8.’ 

93 n. 8. 1. 15. for * argued^ read * arguendo.* • 

308 r. Leases of non-residents: here were placed in tlie former cdidons, MUU v. 
Etheridge, Eunb. R. 210. Quiltery. Loiomles, liunb. 211. Atkinson and 
Prodgirrs v, Pcasleif, (which last case sec ii. 393, n. 7.) which seem super- 
seded by the operation of 57 Geo. 3. c. 99, #. 1. 
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